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CASTRIQUE  V.  IMRIE  and  Another.(a)    Feb.  25. 

A.,  ft  British  subject^  and  the  owner  of  a  British  ship,  whilst  she  was  on  a  rojage  transferred 
her  to  B.  by  a  bill  of  sale.  The  master  had,  in  the  mean  time,  while  at  Melboame,  drawn  a 
hfll  for  necessaries  upon  his  owner  in  England,  which  the  latter  declined  to  accept,  and  which 
WIS  dishonoured  at  matority.  The  ship  baring  in  the  coarse  of  her  rojage  touched  at 
HaTre,  the  holder  of  the  dishonoured  bill  endorsed  it  to  a  French  subject  residing  there,  and 
ihs  latter  commenced  proceedings  against  the  master  in  the  civil  tribunal  of  that  place,  and 
ifainst  the  ship,  under  the  judgment  of  which  court  (affirmed  on  appeal)  the  vessel  was 
Mid, — B/s  claim  to  intervene  as  mortgagee  being  disallowed : — 

Hsld,  that,  inasmuch  as  the  proceedings  in  the  French  court  were  tn  ptr»<mam,  and  the  liability 
of  the  ship  only  brought  ineidentally  in  question,  the  deeision  was  not  binding  upon  the 
Bngliih  transferee. 

(^(•re,  whether  the  courts  of  this  country  will  give  effect  to  a  judgment  in  rem  of  a  foreign 
eoart,  which  appears  upon  the  face  of  it  to  have  proceeded  upon  an  erroneous  notion  of  the 
English  law  7 

Qwm,  to  what  extent  the  Ship-Registry  Aet,  6  A  9  Vict  e.  89,  Is  repealed  by  the  4th  section 
•f  the  17  A  IS  Vict  o.  120,  so  as  to  affect  the  title  of  a  mortgagee  whose  bill  of  sale  was  not 
ngiftered  pursuant  to  the  d7th  section  of  the  former  act? 

This  was  an  action  bronght  by  the  plaintiff  against  tbe  defendants 
for  the  recoyery  of  a  vessel  called  the  Ann  Martin,  together  with  the 
)i((giDg,  gearing,  tackle,  munitions,  boats,  and  other  furniture  belonging 

(a)  Rerersed  on  error,  post  405. 
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^Q-i    thereto,  and  which  said  vessel,  together  with  her  said  rigging,  *&c., 

-•  are  described  in  this  case  by  the  nKVot  and  description  of  "  a  ship 
called  the  Ann  Martin  and  her  appurt^ascos." 

The  following  case  was,  pursuant  .to  Sr  judge's  order  under  the  Com- 
mon Law  Procedure  Act,  1852,  state'd'.for  the  opinion  of  this  court: — 

During  the  year  1853,  and  fi:(W;%bence  until  the  30th  of  November, 
1854,  John  George  Claus,  a  ^Britfsh  subject,  was  the  sole  owner,  and 
duly  registered  as  such  undctrthe  statute  then  in  force  relative  to  the 
registering  of  British  veaselT*,  of  a  ship  called  the  Ann  Martin  and  her 
appurtenances.  The  sajd'-ghip,  during  the  time  aforesaid,  was,  and  from 
thence  continually  "has  been  and  is,  a  British  ship  (except  so  far  as  tne 
facts  hereinaftei:  ^);ated  may  in  the  opinion  of  the  court  have  at  any 
time  deprived,  luei*«pf 'the  right  to  be  considered  a  British  ship),  and  duly 
registered  asr'^^Ii  in  pursuance  of  the  statutes  for  the  time  being  in 
force  relatijig.fo  the  registering  of  British  vessels. 

In  JT^f  fnber,  1853,  the  ship  sailed  on  a  voyage  to  Melbourne,  in 
Austr^ic^  *and  from  thence  to  Madras,  in  the  East  Indies ;  and  William 
Benson,'  who  was  the  master  of  the  said  ship  during  the  said  voyage,  in 
course  thereof,  at  Melbourne,  drew  a  bill  on  the  said  J.  G.  Claus,  by  the 
name  and  designation  of  George  Claus  &  Co.,  in  favour  of  certain  per- 
sons resident  at  Melbourne,  and  carrying  on  business  at  Melbourne  by 
and  under  the  name  and  designation  of  Levien  &  Stenitz,  of  which  bill 
the  following  is  a  copy : — 

^'  Melbourne,  8th  June,  1854. 
"£601  16  6 

"  At  eight  days  sight  pay  this  first  of  exchange  (the  second  and  third 
of  same  tenor  and  date  unpaid)  to  the  order  of  Messrs.  Levien  &  Stenitz, 
the  sum  of  six  hundred  and  one  pounds,  sixteen  shillings  and  sixpence, 
^q-1    for  value  received,  and  which  place  to  account  *of  disbursements 

■^   of  the  ship  Ann  Martin,  under  my  command. 

"W.  Benson." 
"  To  Messrs.  Geo.  Claus  &  Co., 
"  Liverpool." 

This  bill  was  never  accepted  by  the  said  J.  G.  Claus,  and  was  dis- 
honoured at  maturity,  and  remained  unpaid  at  the  time  of  the  sale  of 
the  ship,  as  hereinafter  mentioned. 

On  the  30th  of  November,  1854,  and  whilst  J.  G.  Claus  was  such 
owner  and  so  duly  registered  as  owner  as  aforesaid,  J.  G.  Claus,  by  bill 
of  sale  under  seal,  made  and  executed  in  conformity  with  the  provisions 
of  the  statute  then  in  force  relating  to  the  transfer  and  registering  of 
British  vessels,  and  reciting  that  one  Thomas  Harrison  had  agreed  to 
discount  for  the  said  J.  G.  Claus  a  bill  of  exchange  dated  the  25th  of 
November,  1854,  drawn  by  the  said  Thomas  Harrison  upon  and  accepted 
by  J.  G.  Glaus,  payable  six  months  after  date,  for  40002.,  and  that  it 
had  been  agreed  that  the  payment  thereof,  or  any  renewal  or  renewals 
thereof  which  should  be  thereafter  made,  should  be  secured  in  the  man- 
ner thereinafter  mentioned,  duly  assigned  and  transferred  all  his  J.  G. 
Clauses  estate  and  interest  in  the  said  ship  and  her  appurtenances  to  the 
said  Thomas  Harrison,  his  executors,  administrators,  and  assigns,  abso- 
lutely to  and  for  his  own  use  and  benefit,  subject  to  a  proviso  contained 
in  the  said  deed,  that,  if  the  said  J.  G.  Claus  should  at  maturity  pay 
the  said  bill,  or  any  renewal  or  renewals  thereof,  that  then  the  said  deed 
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should  absolotely  cease  and  be  void,  but,  if  default  should  be  made  in 
payment  as  aforesaid,  that  then  it  should  be  lavrful  for  the  said  Thomas 
Harrison,  his  executors,  &c.,  and  he  was  thereby  empowered,  without 
any  further  concurrence  of  the  said  J.  G.  Claus,  to  absolutely  dispose 
of  the  s-did  ship  and  her  appurtenances,  and  out  of  the  proceeds  thereof 
to  *pay  in  the  first  place  certain  expenses  in  the  said  deed  men-  p^^ 
tione<i,  and  in  the  next  place  to  retain  the  amount  of  the  said  bill,  ^ 
or  such  part  thereof  as  might  remain  unpaid,  and  certain  interest  and 
commission  in  the  said  deed  mentioned,  and  to  pay  the  residue  of  the 
said  premises  to  the  said  J.  G.  Glaus ;  and  subject  also  to  a  further  pro- 
viso, that,  until  default  should  be  made  by  the  said  J.  G.  Claus  in  pay- 
ment as  aforesaid,  it  should  be  lawful  for  the  said  J.  G.  Claus  to  hold 
and  enjoy  the  said  ship  for  his  own  use,  and  to  receive  the  profits  of 
the  same,  without  any  interruption  from  the  said  Thomas  Harrison. 

At  the  time  of  the  execution  of  the  said  deed,  the  said  Thomas  Har- 
rison discounted  the  said  bill  of  exchange  for  4000Z.,  in  pursuance  of 
the  agreement  recited  in  the  said  deed.  The  said  bill  of  sale  was  duly 
registered  at  Liverpool  on  the  2d  of  December,  1854,  and  the  said 
Thomas  Harrison  became  and  was  registered  as  the  mortgagee  of  the 
said  ship  and  her  appurtenances  according  to  the  provisions  of  the 
statute  then  in  force  relating  to  the  transfer  and  registering  of  British 
vessels. 

On  the  2d  of  February,  1855,  and  whilst  Thomas  Harrison  was  such 
registered  mortgagee  as  aforesaid,  Thomas  Harrison,  by  bill  of  sale 
under  seal,  made  and  executed  in  conformity  with  the  provisions  of  the 
statute  then  in  force  relating  to  the  transfer  and  registering  of  British 
vessels,  and  made  in  consideration  that  one  Richard  Emley  discounted 
the  said  bill  of  exchange  for  40002.  for  the  said  Thomas  Harrison,  duly 
assigned  and  transferred  all  his  estate  and  interest  in  the  said  ship  and 
her  appurtenances  to  Richard  Emley  to  and  for  his  the  said  Richard 
Emley 's  own  use  and  benefit ;  and  the  said  transfer  to  Emley  was  duly 
registered  on  the  3d  of  February,  1855,  and  Emley  became  and  was 
registered  as  the  mortgagee  of  the  ship  and  her  ^appurtenances  r«e 
according  to  the  provisions  of  the  statute  then  in  force  relating  to  ■- 
the  transfer  and  registering  of  British  vessels. 

Richard  Emley  on  the  9th  of  April,  1855,  and  whilst  he  was  such 
registered  mortgagee  as  aforesaid,  by  bill  of  sale  under  seal  made  and 
executed  according  to  the  provisions  of  the  statute  then  in  force  relating 
to  the  transfer  and  registering  of  British  vessels,  and  in  consideration 
of  4000Z.  stated  to  have  been  paid  by  him  to  the  said  Richard  Emley, 
assigned  and  transferred  all  his  estate  and  interest  in  the  said  ship  and 
her  appurtenances  to  the  plaintiff:  but  the  same  transfer  to  the  plaintiff 
wa$  not  registered  until  the  \Zth  of  Aprily  1857,  when  the  same  was 
registered ;  and  the  plaintiff  then  became  and  was  registered  as  the 
mortgagee  of  the  said  ship  and  her  appurtenances,  according  to  the  pro- 
visions of  the  statute  then  in  force  relating  to  the  transfer  and  regis- 
tering of  British  vessels. 

On  the  11th  of  May,  1855,  the  said  J.  G.  Claus  became  and  was  duly 
adjudged  a  bankrupt ;  and  the  said  bill  of  exchange  for  40002.  was  dis- 
honoured at  maturity,  has  never  been  renewed,  and  is  still  unpaid. 

On  the  4tli  of  May,  1855,  the  said  ship  with  her  appurtenances  arrived 
at  the  port  of  Havre,  in  the  French  empire ;  and  thereupon,  and  after 
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the  said  bill  for  6017.  16b.  6d,  had  become  due  and  dishonoured,  Edward 
L.  Bebrends,  then  residing  and  domiciled  in  England,  and  the  then 
holder  of  the  said  bill,  endorsed  the  said  bill  to  certain  persons,  being 
French  subjects,  residing  and  domiciled  in  the  empire  of  France,  and 
carrying  on  business  undfer  the  name  and  style  of  Troteux  &  Co. ;  and 
thereupon  and  vhilst  the  said  ship  was  and  remained  in  the  said  port 
of  Havre,  a  suit  was  commenced  and  prosecuted  by  them  against  the 
said  William  Benson  on  the  said  bill  in  the  Court  of  the  Tribunal  of 
^g-|   Commerce  at  Havre,  and  against  the  said  *ship.     The  said  Wil- 

-^  liam  Benson  was  cited  in  and  had  due  notice  of  the  said  suit,  and 
appeared  in  the  said  court,  but  did  not  defend  the  said  suit,  but  allowed 
judgment  to  go  therein  by  consent ;  and  thereupon  such  proceedings 
were  had  in  the  said  Court  of  the  Tribunal  of  Commerce  at  Havre  in  the 
said  suit,  that  afterwards,  on  the  15th  of  May,  1855,  the  judgment  of 
the  said  court  in  the  said  suit  was  delivered  and  recorded  in  the  said 
court, — of  which  judgment  the  following  is  a  translation: — 

'^  At  the  suit  of  Troteux  on  a  bill  for  6017.  I69.  6(2.  drawn  by  Cap- 
tain Benson  of  the  Ann  Martin  at  Melbourne,  the  8th  day  of  June, 
1854,  at  eight  days'  sight,  on  George  Claus  &  Co.,  Liverpool,  and  endorsed 
to  the  plaintiff  on  the  7th  day  of  May,  1855 :  Whereas,  the  claim  of 
Troteux  is  founded  upon  a  regular  document  emanating  from  Benson 
himself,  and  undisputed  by  him :  And  whereas,  the  bill  in  question  was 
drawn  by  Benson  in  his  capacity  of  captain  of  the  ship  Ann  Martin,  in 
payment  for  necessaries  supplied  to  that  vessel,  and  that  there  is  occa- 
sion to  grant  his  prayer  to  be  perfected  from  personal  arrest.  The 
tribunal  condemns  Benson  in  his  capacity  of  captain  of  the  vessel  Ann 
Martin,  and  by  privilege  on  that  vessel,  to  pay  the  plaintiff  the  sum  of 
6017.  16«.  6c7.,  beinff  in  French  money  fr.  15,135,  75c'.,  the  amount  of 
the  bill  drawn  at  Melbourne  on  the  8th  June  last  by  William  Benson, 
payable  at  Liverpool  eight  days  after  sight.  Signified  and  registered 
at  the  oflSce  (registry)  of  Havre.  Condemns  him  moreover  to  pay  the 
interest  (a)  as  of  right,  with  cost6."(6) 

(a)  "Damages?'' 

{b)  The  original  doeament  was  as  foUowa  : — 
**  Tribanal  de  Commerce  da  Havre. 

"Audience  da  15  Mai,  1865. 

"  Eatre  Mons.  Etienne  Troteaz  n^gociant  aa  Havre,  demaDdeor,  et  le  Capitaine  William 
Benson,  commandant  le  navire  Anglais  Ann  Martin,  defendear,  comparant  poar  oontester  la 
contrainte  par  corps  demand^e  contre  laL 

**  Le  Tribanal, 

"  CoDsid^rant  que  Taction  de  Troteaz  est  fondle  sur  an  titre  r^galier  emanant  de  Benson  lal- 
m^me,  et  non  contest^  par  lai : 

**  Considilrant  qae  la  traite  en  qaestion  a  6t6  tir^e  par  Benson  en  sa  quality  de  capitaine  de 
I'Ann  Martin  en  paiement  de  foamitares  faites  2k  ce  narire,  qu'il  j  a  liea  de  faire  droit  i^  sa 
demande  d'etre  d6charg£  de  la  contrainte  par  corps : 

"  Le  Tribanal  condamne  Benson  en  sa  quality  de  capitaine  de  I'Ann  Martin,  et  par  priril^ge 
sar  ce  narire,  iL  payer  aa  demandear  la  somme  de  six  cent  nne  lirros,  seise  shillings,  et  six 
pence,  sterling,  faisant  en  argent  de  France  qainze  mille  trente-cinq  francs,  soizante-quinse 
centimes  montant  de  la  traite  tir6e  tk  Melboarne  le  8  Jain  dernier  par  William  Benson  sar 
George  Claas  et  comp.,  payable  2k  Lirerpool  iL  halt  Joars  de  rfie.  6ignifi6e  et  enregistr6e  av 
bureau  du  Harre.    Le  condamne  en  outre  aux  int6r6tB  de  droit,  et  anz  d6pens."(l) 

(1)  The  translation  which  is  giren  in  the  text  of  this  and  the  subsequent  decree  of  the  French 
courts,  is  so  inezact  and  in  seyeral  places  ezhibits  such  an  odd  misconception  of  the  meaning 
of  the  original,  that  it  has  been  thought  better,  as  the  oaee  is  one  of  Tery  considerable 
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*And  thereapon  and  in  consequence  of  the  said  judgment,  the  r^,j 
said  ship  and  her  said  appurtenances  were  seized  in  the  said  port   ^ 
of  Havre  in  pursuance  of  the  said  judgment  by  the  said  Court  of  Com- 
merce, and  detained  in  the  custody  of  the  said  court. 

Neither  the  said  J.  0.  Ciaus,  the  said  Thomas  Harrison,  the  said 
Richard  Emley^  nor  the  plaintiff,  was  at  any  time  before  the  recovery 
of  the  said  judgment  served  with  any  summons  or  process  whatsoever  to 
appear  to  or  defend  the  said  suit ;  nor  had  they  or  either  of  them  any 
opportunity  whatever  of  appearing  to  the  said  suit,  or  of  objecting  to 
the  said  judgment ;  nor  was  it  necessary  by  the  law  of  France  that  they 
should  be  served  with  any  such  summons,  or  have  any  aueh  opportunity 
afforded  them. 

According  to  the  law  of  France,  a  sale  of  the  said  ship  eould  only 
take  place  after  the  judgment  of  the  Court  of  Commerce  was  confirmed, 
and  the  bale  of  the  ship  ordered  by  a  judgment  of  the  civil  tribunal  of 
the  ^district  in  which  the  said  Court  of  Commerce  was  situated :  n^r^ 
and  the  sale  would  have  to  take  place  at  the  said  civil  tribunal,  and  ■> 
in  the  presence  of  one  of  the  judges  of  such  court  delegated  to  receive 
the  biddings  and  pronounce  the  adjudication.  And  the  persons  appear- 
ing to  be  the  owners  of  the  ship,  by  the  ship's  papers,  were  entitled  to 
be  summoned  and  to  be  heard  before  the  said  civil  tribunal.  And  the 
said  Troteuz  &  Co.  accordingly  caused  the  said  J.  6.  Claus,  who  ap- 
peared by  the  ship's  papers  and  the  certificate  of  registry  to  be  the  sole 
owner  of  the  said  ship,  and  William  Bird,  the  official  assignee  of  Claus, 
to  be  personally  summoned  to  appear  before  the  civil  tribunal  of  Havre 
(being  the  civil  tribunal  of  the  district  in  which  the  said  Court  of  Com- 
merce was  situate),  and  two  months  were  given  to  them  after  they  were 
summoned  to  appear ;  and  such  proceedings  were  instituted  by  Troteux 
k  Go.  against  the  said  William  Benson,  the  said  J.  G.  Claus,  and  the 
said  William  Bird  as  such  assignee  in  bankruptcy  of  the  said  J.  O.  Claus, 
that,  by  and  in  default  of  the  appearance  of  the  said  William  Benson, 

^ —  .     .  

importance,  to  fumiih  »  freah  Tartioa  of  the  doeraei,  which  it  if  hopod  will  be  found  muret 
intelli^ble  and  aeconte. 

«  Commercial  Court  of  Havre. 

"Sitting  of  the  15th  of  May,  1855w 

"  Between  M.  Etienne  Troteux,  merehant  of  Harre,  plaintilT,  and  Captain  William  Benson^ 
maeter  of  the  Engliah  Teesel,  Ann  Martin,  defendant,  who  appears  to  lesist  a  motion  fot  an 
order  at  arrest  against  him  personally. 

"  The  Court,  being  of  opinion  that  the  claim  of  Troteux  is  founded  on  a  document  in  dua 
form,  executed  by  Benson  himself,  and  not  denied  by  him ; 

'*  And  being  of  opinion  that  the  bill  in  question  was  drawn  by  Benson  only  in  his  capacity 
of  master  of  the  Ann  Martin,  in  payment  for  supplies  furnished  to  that  vessel,  he  is  entitled  ta 
be  discharged  from  personal  arrest. 

**  The  Court  condemns  Benson  in  the  capacity  of  master  of  the  Ann  Martin,  and  by  way  of  lien 
{prt9iUg*)  on  the  vessel,  to  pay  to  the  plaintiff  the  sum  of  £601 10«.  M.  sterling,  making  in 
Prcnch  money,  16,035  fr.  75  o.  Uie  amount  of  the  bill  drawn  at  Melbourne,  on  the  8th  of  June 
last,  by  William  Benson  on  Qeorge  Claus  A  Co.  payable  at  Liverpool  at  eight  days'  sight,  which 
has  been  preaented  and  registered  in  the  proper  office  at  Havre ;  and  condemns  him  further  in 
legal  iaterest  and  the  costs  of  suit" 

As  an  explanation  of  the  peculiar  form  of  this  decree,  the  following  extract  fVom  Valin  (Comm. 
sur  rOrd.  de  la  Marine,  liv.  ii.  tit  viiL  o.  2)  may  be  appropriately  referred  to : — 

**  There  can  be  no  direct  action  or  Judgment  capable  of  execution  against  the  master,  except 
whets  the  liability  is  personal  to  himself.  ....  All  other  judgments  against  him  can  only  be 
cxeeeted  against  the  owner,  or,  what  is  the  same  thing,  if  they  are  rendered  against  him,  it  can 
only  be  in  a  qualified  character,  as  representing  the  owner,  to  the  extent  of  what  he  has  m  hii 
hands  belonging  to  the  latter.*'— Ak.  Em, 
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and  the  said  J.  G.  Glaus,  and  the  said  William  Bird,  or  either  of  them^ 
in  or  to  the  said  proceedings,  a  judgment  by  default  was  given  by  and 
duly  recorded  in  the  said  civil  tribunal  of  Havre  on  the  16th  of  August, 
1855,  by  which  the  said  seizure  of  the  said  ship  and  her  appurtenances 
was  confirmed,  and  it  was  ordered  that  the  said  ship,  &c.,  should  be  sold 
by  public  auction  to  the  highest  bidder  at  the^sittings  for  sales  of  the 
said  civil  tribunal,  in  the  presence  of  one  of  the  judges  of  the  said  civil 
tribunal  duly  delegated  by  the  said  judgment  to  receive  the  biddings  at 
such  sale  of  the  said  ship,  and  to  pronounce  the  adjudication  in  respect 
thereof. 

Neither  the  said  Troteux  &  Go.  nor  the  said  civil  tribunal  had  any 
notice,  either  by  the  ship's  paper  or  otherwise,  until  the  plaintiff  com- 
menced the  suit  ^hereinafter  mentioned,  that  either  the  said  Thomas 
Harrison,  or  the  said  Richard  Emley,  or  the  plaintiff,  had  any 
interest  in  the  said  ship ;  and  neither  the  said  Thomas  Harrison,  nor 
the  said  Richard  Emley,  nor  the  plaintiff,  was  at  any  time  before  the 
said  obtaining  and  recording  of  the  said  last-mentioned  judgment  served 
with  any  summons  or  process  whatsoever  to  appear  to  or  oppose  the  said 
proceedings  before  the  said  civil  tribunal,  nor  had  they  or  either  of 
them  any  opportunity  whatever  of  appearing  or  objecting  to  the  said 
proceedings  or  the  said  judgment,  or  of  defending  their  or  his  title  to 
or  property  in  the  said  ship  and  her  appurtenances,  except  by  bringing 
such  a  suit  as  is  hereinafter  mentioned  to  have  been  brought  by  the 
plaintiff. 

Notice  of  this  judgment  having  been  given,  was  again  served  upon  the 
said  William  Bird ;  and  he  had  another  opportunity  given  him  to  appear 
to  oppose  the  sale  of  the  said  ship. 

After  the  delivery  of  the  last-mentioned  judgment  by  the  said  civil 
tribunal,  the  now  plaintiff,  on  the  22d  of  September,  1855,*  duly  and 
according  to  the  law  of  France,  commenced  and  prosecuted  in  the  civil 
tribunal  of  Havre  a  suit  in  the  nature  of  a  suit  to  replevy  the  said  ship 
and  her  appurtenances,  to  release  the  said  ship  and  her  appurtenances 
from  such  custody  and  detention  as  aforesaid :  and,  upon  the  hearing 
of  the  said  suit  before  the  said  civil  tribunal,  the  several  fiicts  and  docu- 
ments hereinbefore  stated  or  recited  were  duly  proved  before  the  said 
civil  tribunal ;  and  the  following  evidence  was  given  respecting  the  law 
of  England :  and  thereupon  the  said  civil  tribunal  gave  judgment  in  the 
last-mentioned  suit,  of  which  judgment  the  following  is  a  translation :  (a) — 

(a)  The  original  document  was  aa  follows : — 
**  Tribunal  Civil  du  Havre. 

«  Andienee  da  19  Avril,  1855. 

"  he  Tribunal, 

"Attendu  que  Troteux  et  joints,  porteura  de  traites  tiroes  par  Benson,  capitaine  du  navire 
Anglais  Ann  Martin,  sur  Clans  et  comp.,  qui  senls  figuraient  eomme  propri^taires  de  c« 
navire,  sur  I'acte  de  nationality  dont  6tait  saisi  le  capitaine,  ont  fait  condamner  le  dit  Benson 
aa  paiement  de  ces  traites,  et  ont  fait  par  suite  saisir  le  navire  dans  le  port  du  Havre : 

*'  Que  le  mainlev^e  de  oette  poursuite  est  demand^  par  Castrique  et  comp.,  porteurs  d'un 
oontrat  qui  pendant  le  cours  du  voyage  de  TAnn  Martin  a  H6  consent!  par  Clans  et  comp.  an 
profit  de  Harrison,  transmis  par  Harrison  2l  Emley,  et  par  ce  dernier  k  Castrique  et  comp. : 

"  Attendu  que  la  nature  de  ce  contrat  qu'on  a  qnalifi6  de  mortgage  d'apr^R  la  loi  Anglaieo 
est  pen  importante  au  proc£s ;  que  soit  qu'U  constitue  uno  simple  vente  r6elle  on  une  simple 
vente  apparente,  ou  an  nantissement  accompagn^  de  certains  privileges  particuliers  ddrivant 
de  la  legislation  4trangdre  sous  Tempire  de  laqueUe  U  a  6t6  soascrit,  la  decision  doit  £tre  la 
in^ime: 

**  Qu'il  s'agit  en  effet  de  la  propriety  d'an  navire  navigant  sottfl  le  nom  de  Claos  et  eoBp.y 
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♦"The  Civil  Tribunal  of  Havre,  r«in 

The  19th  April,  1856.  L  ^^ 

"The  Tribunal. 

**  Whereas,  Troteux  and  others  (joints),  bearers  of  bills  drawn  by 
Benson,,  master  of  the  English  vessel  *the  Ann  Martin,  on  Clans  p^^^ 
&  Co.,  who  alone  appeared  as  owners  of  that  vessel  on  the  certifi-  ^ 

qxiHl  ett  impouible  d'admettre  que  sons  nne  legislation  eommerciale  qaeIconqu*il  eoit  re9n, 
qu'en  cours  de  Tojage  cette  propriety  paisse  €tre  transmiso  ^  un  tiers,  on  lui  ^tre  engag^e  ik 
titre  de  naatissement,  sans  qa'aaoune  trace  de  cette  mutation  oa  de  cette  modification  de  la 
propriety  soit  imprin)6o  aax  papiers  da  bord,  quo  la  bonne  foi,  qui  est  Tame  da  commerce, 
r6pugne  &  une  semblable  id6e : 

"  Que  la  16gislatioii  Fran^aise  le  preserit,  en  d6clarant  qae  la  rente  yolontaire  d'un  narire 
en  eoars  de  Toyage  ne  prejudice  pas  anz  cr^anciers  da  rendeur:  ArL  196  da  Code  de  Com- 
merce: 

"Que  la  16gist]ation  Anglaise  oontient  one  disposition  analogue,  pais  qu'ane  semblable 
rente  ne  produit  d'effet  qu'antant  qu'elle  a  6t6  mention^e  par  ondossemont  sur  Tacte  de  na- 
Uonalit6,  et  enregistr^e  dans  an  bref  d^lai  ^  la  douane  da  port  d'armement  an  retoar  da  dit 
narire : 

«  Qae  'endossement  dans  Tesp^ce  n'a  pas  eo  lien : 

"  Qtt'ano  dcs  conditions  pr^scrites  pour  la  ralidit^  de  la  rente  on  du  contrat  innomm^e  dont 
excipent  Castrique  et  comp.,  n'a  pas  6t6  accomplie  : 

"  Qae  eo  contrat  n'est  done  opposable  aux  tiers  qui  ont  trait^s  areo  Benson  repr^sentant  Clans 
et  comp. : 

"  Que  la  d^ande  de  Castrique  et  comp.  n'est  done  pas  admissible : 

**  Qa'ils  n'ont  pas  d6s  lors  quality  pour  critiquer  le  poursuite  de  Troteux  et  joints,  et  les  titres 
dont  cenx  se  sont  arm^s : 

"  Que  Ics  r^ritable  contraditeurs  de  Trotenx  et  jotnts,  c'est  t\  saroir  les  syndics  de  Clans  et 
comp.,  sont  en  claase  qu'ils  font  d6faut,  ce  qui  fait  prdsumer  qu'ils  n'ont  aocune  contestation 
1  soulever  contre  cette  poarsuite ; 

'' AttendUy  quant  aux  dommages-int^rdts  r^clam^s  par  Troteux  et  joints,  qu'ils  ne  poarront 
Itre  das  que  si  le  prix  de  rente  du  narire  sera  insnffisant  pour  les  payer : 

"Qu'ils  puiseraient  d'ailleurs  leurs  origine  dans  la  diminution  de  ralear  qu'aurait  pa 
^prourer  le  narire  pendant  la  poarsuite,  et  dans  une  angmentation  de  frais  Ik  pr^lerer  sar  le 
prix : 

"Attendu,  H  ce  qui  concemo  la  diminution  de  ralour,  que  depuis  la  saisie  nne  loi  ayant 
pormis  aax  frao^ais  d'acheter  et  de  franciser  des  narires  Strangers,  la  rente  de  TAnn  Martin 
fait  aujourd'hni  attirer  beaucoap  plus  de  concarrents : 

"  Qu'il  n'y  aura  done  paa  de  prejudice : 

'*  Que,  quant  ik  Taagmentation  de  frals,  on  peut  la  fixer  il  cinq  cents  francs. 

"  Par  ecfl  motifs, 

"  Statoant  en  premier  ressolrt  et  matidre  ordinaire,  en  continuant  it  prononoer  d€faut  contre 
Bird,  Chilton,  Rigge,  Forget,  Higgins,  et  Clans  et  comp., 

<*Refoit  Troteux  et  joints  incidemment  demandeurs, 

''Joint  la  demande  incidente  k  la  principale,  et,  faisant  droit  sur  le  tout, 

*'  Jage  Castriqne  et  comp.  non  recerables  et  mal  fond^s  dans  lenr  action,  les  en  d^bonte,  et 
sans  qu'il  soit  besoin  d'ordonner  I'expertise  demand^e,  les  condamne  en  cinq  cents  francs  de 
dommagea-int^r^ts,  et  aux  d^pens,  que  Troteux  et  joints  seront  dans  tons  les  cas  autorifles  ^ 
employer  comme  frais  de  poursuite, 

"  Jnge  que  les  cinq  oenta  francs  de  dommage8-int4r6ts  ne  seront  acquis  k  Troteux  et  joints 
qn'autant  que  le  prix  iL  pr6renir  de  la  rente  de  ce  narire  serait  insnffisant  pour  les  d^sinte- 
reiwr."(l) 

J 

(1)  "CirU  Court  at  Harre. 

"Sitting  of  the  19th  April,  lS>e. 

"  The  Court : 

"It  appearing  that  Troteux  and  others,  the  holders  of  certain  bills  of  exchange  drawn  by 
Benson,  master  of  the  English  ship  Ann  Martin,  on  Claus  Sb  Co.,  who  alone  appeared  as  the 
owners  of  the  ressel  on  the  certificate  of  registry  in  the  custody  of  the  master,  hare  obtained 
Judgment  against  the  said  Benson,  for  the  payment  of  the  bills,  and  hare  thereupon  attached 
the  ressel  in  the  port  of  Harre  : 

"That  the  diasolntion  of  this  process  is  asked  by  Castrique  A  Co.,  under  a  contract  which| 
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cate  of  registry  in  the  possession  of  the  captain,  have  caused  the  said 
^^<^-|  captain  to  be  condemned  to  pay  those  bills,  and  have  *in  conse- 
*"-*  quence  caused  the  vessel  to  be  seized  in  the  port  of  Havre : — 
^'  That  the  replevy  of  that  process  is  demanded  by  Gastrique  k  Co., 
bearers  of  a  deed  which  during  the  voyage  of  the  Ann  Martin  was  en- 
tered into  by  Glaus  &  Go.,  in  favour  of  Harrison,  assigned  by  Harrison 
to  Emley,  and  by  the  latter  to  Gastrique  &  Go. : 

*^  Whereas,  the  nature  of  that  deed,  which  has  been  called  *  mortgage,' 
according  to  English  law,  is  of  little  importance  in  the  case ;  whether 

daring  the  royage  of  the  Ann  Martin,  was  entered  into  bj  Claus  k  Co.  hi  faronr  of  Hanisoiiy 
and  assigned  by  him  to  Emley,  and  by  the  latter  to  Castrique  A  Co. : 

"  It  farther  appearing  to  the  Court  that  the  real  nature  of  this  oontract,  which  has  been 
described  as  a  mortgage  under  the  English  law,  is  of  but  little  importance  to  this  suit ;  that 
whether  it  be  a  true  sale  in  substance  or  in  form,  or  only  a  pledge  accompanied  with  certain 
special  pririleges  deriyed  f^om  the  foreign  law,  which  gorerned  its  execution,  the  decision  must 
be  the  same : 

"  That  the  question  is  in  respect  to  the  property  in  a  ressel  professedly  sidling  under  i^be 
name  of  Claus  k  Co. ;  that  it  is  impossible  to  beliere  that  any  system  of  commercial  law,  what- 
ever, would  permit  this  property,  during  the  course  of  a  royage,  to  be  transferred  to  a  third 
person,  or  bound  by  way  of  pledge  without  any  trace  of  such  a  change  or  modification  of  owner- 
ship appearing  in  the  ship's  papers ;  that  good  faith  which  is  the  soul  of  commerce  repels  such 
an  idea : 

"  That  the  legislation  of  France  points  this  out,  by  declaring  that  the  rolnntary  sale  of  a 
vessel  in  the  course  of  a  voyage  shall  not  affect  the  creditors  of  the  vendor :  Article  196  of  the 
Code  of  Commerce: 

**  That  the  legislation  of  England  oontains  an  analogous  provision,  since  such  a  sale  will  be 
inoperative  unless  it  has  been  endorsed  on  the  certificate  of  registry,  and  registered  within  a 
limited  period  in  the  custom-house,  at  the  home  port,  on  the  return  of  the  vessel : 

**  That  such  an  endorsement  was  not  made  in  the  present  case : 

"  That  one  of  the  prescribed  conditions  for  the  validity  of  the  innominate  (special)  oontraet 
set  up  by  Clans  k  Co.  has  not  been  fulfilled : 

*^  That  this  contract  is  therefore  not  available  against  third  persons  who  have  treated  with 
Benson  as  the  representative  of  Claus  k  Co. : 

<<  That  the  claim  of  Caatriquo  k  Co.  is  therefore  inadmissible : 

"  That  thoy  are  consequently  not  in  a  position  to  except  to  the  proceedings  of  Trotenx  and 
others,  or  to  the  documents  with  which  they  have  fortified  themselves : 

**  That  the  real  contestants  with  Troteux  and  others,  to  wit,  the  bankrupt  assignees  of  Claus 
k  Co.,  are  under  the  penalty  of  a  default,  from  which  it  may  be  presumed  that  they  can  raise  no 
objection  to  these  proceedings  : 

"  It  appearing,  so  far  as  regards  the  damages  claimed  by  Trotenx  and  others,  that  none  wiU 
be  due,  unless  the  proceeds  of  the  sale  of  the  vessel  shaU  be  insufficient  to  pay  their  debts : 

"  That  they  would  be  based  moreover  upon  the  diminution  of  value  which  the  vessel  may 
have  experienced  daring  these  proceedings,  and  on  an  increase  of  the  expenses  to  be  deducted 
from  the  proceeds : 

"  It  appearing,  so  far  as  relates  to  any  diminution  of  value,  that  since  the  attachment,  French 
oitisens  have  been  permitted  by  law  to  buy  and  naturalize  foreign  vessels,  the  sale  of  the  Ann 
Martin  made  at  the  present  time  would  attract  many  more  bidders  : 

"  That  there  will  therefore  be  no  loss  : 

"  That  as  to  the  increase  of  the  expenses,  it  may  be  fixed  at  500  francs : 

"  For  these  reasons  the  Court, 
N    <<  Acting  by  way  of  original  jurisdiction  and  ordinary  cognisance,  in  continuing  the  judgment 
of  default  against  Bird,  Chilton,  Rigge,  Fuget,  Higgins,  and  Claus  k  Co., 

"  Allows  Troteux  and  others  to  intervene  as  claimants, 

"  Joins  the  incidental  claim  to  the  principal  one,  and  deciding  on  the  whole, 

"  Decrees  that  the  action  of  Castrique  k  Co.  is  inadmissible,  and  unfounded,  and  rejects  the 
same,  and  without  ordering  the  valuation  asked,  condemns  them  in  500  francs  of  dunages,  and 
to  the  expenses  which  Troteux  and  others  in  any  event  may  lawfully  incur,  as  costs  of  the 
proceedings, 

"  Decrees  that  the  500  francs  of  damages  shall  be  payable  to  Troteux  and  others,  only  in  case 
and  to  the  extent  that  the  proceeds  of  sale  of  the  vessel  shall  prove  to  be  insafiicient  to  satisfy 
their  claim/'— Am.  Ed 
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it  constitutes  a  real  sale,  or  only  an  apparent  sale,  or  a  security  sur- 
rounded by  certain  particular  privilege  derived  from  the  foreign  law 
under  the  authority  of  which  it  was  executed,  the  decision  must  be  the 
same: 

**  That  the  question  at  issue  really  concerns  the  property  of  a  vessel 
sailing  under  the  name  of  Glaus  &  Go.  ( as  owners),  that  it  is  impossible 
to  believe  that  under  any  commercial  law  whatsoever  it  could  be  allowed 
that  in  the  course  of  a  voyage  such  property  may  be  conveyed  to  a  third 
party,  or  be  mortgaged  to  him  by  way  of  security,  without  there  appear- 
ing on  the  papers  of  the  vessel  any  trace  of  that  conveyance  or  modifi- 
cation of  the  property ;  that  good  faith,  which  is  the  soul  of  commerce, 
is  contrary  to  such  an  idea : 

*'  That  the  French  law  orders  it  by  enacting  that  the  voluntary  sale 
of  a  vessel  in  the  course  of  a  voyage  does  not  prejudice  the  rights  of  the 
creditors  of  the  vendor :  Article  196  of  the  Code  de  Commerce : 

'*  That  the  English  law  contains  an  analogous  enactment,  since  that  a 
similar  sale  is  only  effective  when  it  has  been  recorded  by  endorsement 
on  the  certificate  of  registry,  and  entered  at  the  port  of  registry  shortly 
after  the  said  ship's  return : 

^^  That  the  endorsement  in  this  case  has  not  been  made : 

"That  one  of  the  conditions  required  for  the  validity  *of  the  r*t<> 
sale,  or  of  the  unnamed  deed  upon  which  Gastrique  &  Go.  found  ^ 
their  right,  has  not  been  fulfilled : 

"  That  a  deed  cannot  therefore  be  opposed  to  the  parties  who  have 
treated  with  Benson,  representing  Glaus  k  Go. : 

^^  That  the  claim  of  Gastrique  &  Go.  is  therefore  not  allowable  r 

"  That  they  consequently  have  no  right  to  question  the  acts  of  Tro- 
teux  and  others  (joints),  and  the  documents  with  which  they  are  armed  : 

"  That  the  true  opponents  of  Troteux  &  Go.  (joints),  visL  the  assignees 
of  Glaus  &  Co.,  have  been  called  in  the  cause ;  that  they  do  not  appear : 
which  facts  lead  to  presumption  that  they  have  no  objection  to  raise  to 
those  acts : 

^^  Whereas,  as  to  the  damages  claimed  by  Troteux  and  others,  that 
none  will  be  due,  unless  the  price  of  the  sale  of  the  vessel  should  prove 
insufficient  to  pay  them : 

**'  That,  on  the  other  hand,  they  would  take  their  origin  in  the  diminu* 
tion  in  value  suffered  by  the  vessel  during  the  suit,  and  in  an  increase 
in  the  expenses  to  be  deducted  from  the  price. 

"  Whereas,  respecting  diminution  in  value,  that,  since  the  seizure,  a 
law  having  allowed  French  subjects  to  buy  and  naturalize  foreign  vessels^ 
the  sale  of  the  Ann  Martin  made  at  the  present  time  will  draw  many 
more  bidders : 

"  That  there  will  consequently  be  no  loss : 

"  That,  as  to  the  increase  of  the  expenses,  it  may  be  fixed  at  500 
francs. 

"  For  these  reasons, 

"  Deciding  in  first  resort  and  ordinary  matter,  in  continuing  to  pro- 
nounce default  against  Bird,  Chilton,  Rigge,  Forget,  Higgins,  and  Glaus 
tCo., 

^* Receives  Troteux  and  others  (joints)  incidentally  plaintiffs  : 

"  *  Joins  the  incidental  suit  to  the  principal  one,  and,  deciding  on  r,^^  < 
the  whole,  adjudges  Gastrique  &  Go.  not  receivable,  and  unfounded  in  *- 
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• 

their  action,  nnd  rejects  the  same,  and,  without  there  being  occasion  to 
order  the  valuation  ( expertise),  condemns  them  to  pay  500  francs  as 
damages,  and  to  the  costs,  which  Troteux  and  others  (joints)  are  author- 
ized to  use  in  any  cases  as  expenses  to  suit : 

'*  Directs  that  the  500  francs  shall  be  payable  to  Troteux  and  others 
in  the  event  only  of  a  sale  of  the  vessel  not  realizing  sufficient  amount  to 
satisfy  them." 

And  thereupon  the  plaintiff  duly  appealed  according  to  the  law  of 
France  against  the  said  judgment  of  the  said  civil  tribunal  of  Havre,  to 
the  Court  of  Appeal  at  Rouen  ;  upon  the  hearing  of  which  appeal,  besides 
the  facts,  documents,  and  evidence  given  before  the  civil  tribunal  of 
Havre,  the  following  case  and  opinion  of  the  then  Attorney-General  for 
England  thereon  were  produced  before  and  admitted  and  received  as 
evidence  by  the  said  Court  of  Appeal : — 

"  Case  for  the  opinion  of  the  Attorney-General. 

*'  Messrs.  Glaus  &  Co.,  of  Liverpool,  owners  of  the  vessel  the  Ann 
Martin,  being  indebted  to  Mr.  Thomas  Harrison  in  a  sum  of  4000Z., 
executed  on  the  30th  of  November,  1854,  a  mortgage  to  him  of  the  said 
vessel  as  a  security  for  the  payment  of  their  debt,  giving  th^  creditor 
power  to  sell  the  same  at  the  price  and  on  the  conditions  he  might  deem 
advisable. 

*^  The  bill  of  sale  wa's  entered  at  the  Custom-House,  Liverpool,  on  the 
2d  of  December,  1854,  pursuant  to  the  statute  8  &  9  Vict.  c.  89,  s.  87, 
and  such  entry  was  duly  endorsed  on  the  bill  of  sale. 

^'  About  the  end  of  1853,  the  Ann  Martin  sailed  for  Melbourne ;  from 
thence  she  was  ordered. to  Calcutta,  where  she  was  chartered  for  Havre, 
in  which  port  she  arrived  on  the  6th  of  November,  1855. 
^^r-1  *'^  Between  1854  and  1855,  Messrs.  Louis  Castrique  &  Co.,  the 
-'  present  plaintiffs,  having  become  entitled  by  assignment  to  the 
mortgage  in  question,  endeavoured  to  take  possession  of  the  vessel ;  but 
some  creditors  of  Glaus  &  Co.  appeared  as  holders  of  bills  drawn  in  the 
course  of  the  voyage  by  the  captain  of  the  Ann  Martin  on  Glaus  &  Co., 
but  not  accepted.  They  obtained  judgment  on  the  contention  that 
their  money  had  been  used  for  the  purposes  of  the  vessel  during  the 
voyage. 

''  The  sale  of  the  vessel  was  judicially  sued  for,  and  was  about  to  take 
place,  when  Louis  Castrique  &  Co.  formed  a  demand  claiming  the  vessel, 
and  founding  their  right  on  the  bill  of  sale  or  mortgage  of  the  30th  of 
November,  1854. 

^'The  creditors  who  had  seized  the  vessel  contend, — ^first,  that  the 
certificate  of  registry  of  the  vessel,  of  September,  1853,  mentioned 
Glaus  &  Co.  as  owners, — secondly,  that  bon&  fide  third  parties,  who  lent 
money  to  the  captain  of  a  vessel  in  the  course  of  its  voyage  had  only  to 
look  at  the  certificate  of  registry,  and  that  the  law  of  nations  did  not 
allow  creditors  whose  claims  owed  their  origin  to  the  preservation  of  the 
vessel  to  be  sacrificed, — thirdly,  that  the  bearers  of  the  deed  of  mortgage 
of  the  30th  of  November,  1854,  had  only  themselves  to  blame  for  having 
allowed  the  certificate  of  registry  to  exist. 

*^  Messrs.  Louis  Castrique  &  Co.  have  contended, — first,  that  the  deed 
of  the  30th  of  November,-  1854,  was  a  real  bill  of  sale,  because  it  trans- 
ferred the  property  and  the  right  to  sell  at  any  time,  under  any  form, 
and  on  any  conditions, — secondly,  that,  if  even  it  constituted  a  mortgage 
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only,  it  gave  them  an  undoubted  right  to  sell  the  vessel  in  any  other 
port  than  Havre,  to  apply  the  proceeds  to  the  payment  of  their  debt, 
and  to  hand  over  the  balance  to  Glaus  &;  Co.  or  their  *as8ignees,  p^^g 
they  having  become  bankrupt, — thirdly,  that,  notwithstanding  the  ^ 
certificate  of  registry,  the  deed  of  the  30th  of  November,  1854,  entered 
at  the  Custom-House  on  the  2d  of  December  following,  must  prevail 
against  the  claims  of  the  creditors  of  Glaus  &  Co., — fourthly,  that  the 
English  law  gives  no  lien  to  the  creditor  for  money  lent  to  the  captain, 
where  no  bottomry-bond  is  effected. 

"Nevertheless,  the  tribunal  of  Havre  has  given  the  judgment  which 
is  herewith  submitted  to  counsel,  and  decided  against  the  plaintiff's 
claim.     [The  judgment,  ut  ante,  p.  10,  was  set  out.] 

*'  In  that  state  of  the  case,  the  French  advocate  on  the  plaintiff's 
behalf  puts  the  following  questions, — first.  What  is  the  nature  and  what 
are  the  effects  of  the  contract  entered  into  on  the  30th  of  November, 
1854,  between  Glaus  and  Harrison  ? — Secondly,  What  are  at  common 
law  in  England  the  character  and  the  effect  of  the  contract  called  mort- 
gage?— Thirdly,  Can  a  vessel  be  mortgaged  during  a  voyage?  and  is 
the  entry  at  the  Gustora-House  sufiicient  to  give  a  good  title  to  the 
mortgagee  as  against  third  parties  ? — Fourthly,  Gan  the  creditor  to 
whom  the  mortgage  has  bedn  given  claim  the  vessel,  to  the  exclusion  of 
those  who  have  lent  money  to  the  captain  during  the  voyage,  and  who 
have  received  from  him  bills  of  exchange  drawn  upon  the  owner  men- 
tioned in  the  certificate  of  registry  ? — Fifthly,  Gan  the  law  of  England 
give  a  privilege  in  the  vessel  to  creditors  who  have  lent  the  captain 
money  for  necessaries  supplied  during  the  voyage,  where  no  bottomry- 
bond  is  given  ? — Sixthly,  What  are  (if  any)  the  rights  of  the  assignees 
of  Glaus  &  Go.,  who  were  declared  bankrupts  on  the  10th  of  May,  1855, 
on  the  Ann  Martin  ? — Seventhly,  Cannot  the  assignees  jointly  contend 
ihat  the  French  creditors,  holders  of  the  bills  in  question,  have  no  right 
to  compel  a  sale  of  the  vessel  V* 

*Opinion  thereon.  r*ll 

"The  French   tribunal   appears  to  have  misapprehended  the  *- 
English  law,  as  will  appear  from  the  answers  about  to  be  given  to  the 
questions  proposed. 

"  As  to  the  first  and  third, — The  bill  of  sale,  on  being  perfected  as 
required  by  the  8  &  9  Vict.  c.  89,  ss.  37  et  seq.,  gave  the  mortgagee  a 
specific  lien  and  charge,  valid  against  the  assignees  under  the  subsequent 
bankruptcy,  notwithstanding  the  ship  continued  on  her  voyage  in  the 
reputed  ownership  of  the  bankrupts :  s.  46.  The  endorsement  on  the 
certificate  of  registry  is  not  necessary  to  pass  the  property :  but  tho 
mortgagee's  title  is  complete  on  the  entry  of  the  bill  of  sale  at  the 
Custom-House :  ss.  27,  28.  The  endorsement  on  the  certificate  is  only 
important  on  a  question  of  priority  between  several  specific  mortgagees,  ^ 
tc. ;  and,  even  in  this  case,  the  first  mortgagee  has  thirty  days  allowed 
him  to  procure  the  endorsement  on  the  certificate,  from  the  date  of  the 
ship's  return  to  the  port  to  which  she  belongs :  s.  39. 

"As  to  the  second,— rA  mortgage  is  in  form  an  absolute  conveyance 
of  the  property,  defeasible  on  payment  of  the  sum  lent  on  a  given  day. 
If  the  repayment  be  not  made  on  that  day,  the  dispositions  remain 
absolute,  and  at  common  law  the  mortgagee  becomes  absolute  owner. 
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« 
But,  in  the  equity  courts,  the  mortgagor, — the  original  owner, — may 
recover  the  property  on  repayment  of  the  sum  advanced  and  interest. 

"As  to  the  fourth  and  fifth  questions, — The  law  of  all  foreign  codes 
founded  on  the  Civil  law  gives  a  lien  for  money  ad  :inced  for  repairs 
and  necessaries  on  a  voyage,  without  any  express  hypothecation.  Bat 
by  the  law  of  England  no  such  lien  or  claim  upon  the  ship  (in  rem) 
^^Q-|  exists,  unless  there  be  an  express  '^'contract  of  hypothecation,  viz. 
^  a,  bottomry-bond.  This  contract  of  hypothecation  the  master  may 
enter  into  when  the  ship's  necessities  require  it  in  a  foreign  port,  and 
there  are  no  other  means  of  obtaining  necessaries  for  or  the  means  of 
prosecuting  the  voyage:  Johns  v.  Simons,  2  Q.  B.  425  (E.  G.  L.  B.  vol. 
42).  So  strict  is  the  rule,  that,  if  the  repairs  were  done  or  money 
advanced  on  personal  credit,  even  if  a  bottomry-bond  be  subsequently 
actually  given,  it  will  not  hypothecate  the  vessel ;  as  no  repairs,  &c., 
done  on  personal  credit  can  be  afterwards  converted  into  a  bottomry 
transaction :  see  Addison  on  Contracts,  4th  edit.,  p.  289 ;  and  bills  of 
exchange  drawn  on  the  owner,  although  accompanied  by  a  verbal 
arrangement  for  a  lien,  will  not  effect  an  hypothecation :  Abbott  on 
Shipping,  9th  edit.,  p.  130.  In  the  case  of  Stainbank  v.  Penning,  11  C. 
B.  88  (E.  C.  L.  R.  vol.  73),  it  was  decided  by  the  Court  of  Common 
Pleas  that  the  master  has  no  authority  to  hypothecate  the  ship  for 
repairs,  &c.,  unless  the  repayment  be  made  to  depend  on  the  safe  arrival 
of  the  ship ;  and  that  he  cannot  hypothecate  the  ship  and  also  pledge 
the  personal  credit  of  the  owners.  This  case  seems  to  be  conclusive  that 
the  creditors  for  the  money  advanced  to  the  captain,  having  obtained 
no  bottomry-bond,  have  no  claim  except  as  general  creditors  of  the 
bankrupt. 

"  As  to  the  sixth  question, — The  assignees  are  postponed  to  the  plain- 
tiffs' claim,  under  the  46th  section  of  the  8  &  9  Vict.  c.  89,  but  are 
entitled  to  the  surplus  proceeds  after  satisfying  the  plaintiffs'  debt,  &c. 

"As  to  the  seventh  question, — The  assignees  may  contend  success- 
fully, according  to  the  law  of  England,  that  the  French  creditors  have 
no  specific  lien,  and  must  come  in  to  participate  pro  rat&  with  the  other 
general  creditors  of  the  bankrupts,  and  that  they  have  no  specific  right 
to  compel  a  sale  of  the  ship,  the  property  in  which,  upon  the  bankruptcy, 
*1Q1  ^^^^^^  ^^  ^^^  "^assignees,  subject  to  the  plaintiffs'  claim  under  their 
J  mortgage.  "  A.  E.  Cockburn. 

"Temple.     Oct.  27th,  1856." 

And  the  said  court  thereupon,  on  the  3d  of  March,  1857,  gave  judg- 
ment in  the  matter  of  the  said  appeal ;  of  which  judgment  the  following 
is  a  translation : — 

"  Adopting  the  reasons  contained  in  the  judgment  of  the  Civil  Tribunal 
of  Havre  on  the  19th  of  April,  1856,  we  confirm  the  same,  and  condemn 
the  appellants  to  the  fine  and  costs."(a) 

And  thereupon,  and  after  the  said  last-mentioned  judgment  had  been 
given,  and  whilst  the  said  ship  and  her  appurtenances  were  and  con- 

(a)  The  original  was  as  follows : — 
"  Cour  Imp^riale  do  Rouen. 
^  "Audienee  da  3  Mars,  1857. 

"La^oar,  adoptant  les  motifs  qui  out  d6tennin£  les  premiers  juges,  confirme  lejugement 
du  Tribubal  Ciril  du  Harre,  du  19  AvrU,  1856,  et  condamne  I'appeUant  en  Tamende,  et  aux 
d^pens." 
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tinned  to  be  bo  seized  and  arrested  as  aforesaid,  that  is  to  say,  on  the 
29th  of  May,  1857,  the  said  ship  and  her  said  appurtenances  were,  under 
and  in  pursuance  of  an  order  of  the  said  Civil  Tribunal  at*  Havre,  sold  by 
public  auction  at  the  port  of  Havre  aforesaid.  The  now  defendants 
then  became  and  were  the  highest  bidders  at  the  sale  for  the  said  ship 
and  her  appurtenances,  and  then  became  and  were  adjudicated  to  be  the 
purchasers  of  the  said  ship  and  her  said  appurtenances. 

The  plaintiff  was  present  at  the  said  sale,  and  bid  through  his  attorney, 
and  gave  no  notification  at  the  said  sale  that  he  objected  to  it.  The , 
defendants  at  the  time  they  became  the  purchasers  of  the  said  ship  had 
no  notice  or  knowledge  of  the  plaintiff's  title  to  *the  ship,  and  r^toQ 
were  bonfi  fide  purchasers  of  the  ship  on  their  own  account,  and  *- 
paid  49,420  francs,  60  c,  into  the  said  court  of  the  Civil  Tribunal  of 
Havre,  as  the  price  of  the  said  ship :  and  the  defendants,  after  they 
became  the  purchasers  of  the  ship,  being  English  subjects,  obtained 
from  the  English  consul  at  Havre  a  provisional  certificate  for  the  registry 
of  the  said  ship,  and  brought  the  said  ship  and  her  said  appurtenances 
to  the  port  of  Liverpool,  in  England,  and  afterwards  applied  to  the 
board  of  Customs  for  the  cancellation  of  the  old  registry  of  the  ship,  and 
for  the  ship  to  be  registered  de  novo  in  the  name  of  the  defendants  as 
owners;  which  application  was  granted,  and  tlie  ship  was  registered  de 
novo  in  the  name  of  the  defendants  on  the  15th  of  July,  1857. 

Afterwards,  on  the  20th  of  August,  1857,  the  plaintiff  duly  demanded 
the  possession  of  the  said  ship  and  her  said  appurtenances  of  and  from 
the  defendants ;  and  the  defendants  then  refused  to  give  or  deliver  the 
possession  of  the  said  ship  or  her  said  appurtenances,  or  either  of  them, 
or  any  part  thereof,  to  the  said  Louis  Castrique. 

The  vessel  has  since  the  20th  of  August,  1857,  been  totally  lost  at 
sea.  The  plaintiff  has  since  the  20th  of  August,  1857,  and  before  the 
commencement  of  this  action,  commenced  fresh  actions  before  the 
French  tribunals  to  recover  the  price  of  the  ship  paid  by  the  defendants 
to  the  officers  of  the  Civil  Tribunal  at  Havre,  and  such  proceedings  are 
still  pending. 

Copies  of  the  several  original  judgments  in*  the  court  of  the  Tribunal 
of  Commerce  at  Havre,  the  Civil  Tribunal  of  Havre,  and  of  the  Court  of 
Appeal  at  Rouen,  were  annexed  to  the  case,  and  were  to  be  taken  as 
part  thereof;  and  the  court  were  to  be  at  liberty  to  draw  any  inferences 
from  the  facts  and  documents  as  above  set  forth  that  might  be  drawn 
by  a  jury. 

*The  question  for  the  opinion  of  the  court  was,  whether,  under  p^^^ 
the  above  circumstances,  the  plaintiff  was  entitled  to  recover  from  the  *• 
defendants  the  said  ship  and  her  appurtenances. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  so  entitled  to 
recover,  then  judgment  was  to  be  entered  up  for  the  plaintiff  for  the 
value  of  the  ship  on  the  10th  of  August,  1857,  the  amount  to  be  settled 
by  arbitration,  and  costs  of  suit.  If  the  court  should  be  of  a  contrary 
opinion,  then  judgment  of  non-pros.,  with  costs  of  suit,  was  to  be  entered 
up  for  the  defendants. 
James  Wilde,  Q.  C.  (with  whom  has  Eoll),  for  the  plaintiff. (a) — It 

(a)  The  points  marked  for  ftrgnment  on  the  part  of  tbe  plaintiff  were  as  foUows : — 
**tint, — Thai  the  contract  arising  out  of,  and  the  liability  in  respect  of,  the  supply  of 
Bteessaries  to  the  Ann  Martin,  and  the  bill  of  exchange  given  by  the  captain  thereof,  most  b« 
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appears  from  the  case  that  the  ship  Ann  Martin  being  on  a  voyage,  and 
the  master  requiring  money  for  necessary  disbursements,  a  bill  was 
♦09-1  drawn  by^him  at  Melbourne  upon  his  owner  in  England  ;  that,  the 
"'*'-'  ship  being  at  the  port  of  Havre,  the  bill  (which  had  been  refused 
acceptance  by  the  drawee,  who  had  in  the  mean  time  parted  with  his 
interest  in  the  ship  by  bill  of  sale,  duly  registered),  was  endorsed  to 
certain  persons  in  France  for  the  purpose  of  suing  the  master  there,  the 
law  of  that  country  under  such  circumstances  allowing  a  recourse  to  the 
ship.  A  judgment  was  accordingly  obtained  in  the  French  court  against 
the 'master,  under  which  the  ship  was  sold;  neither  the  original  trans- 
feree of  the  ship,  nor  the  plaintiff,  who  claimed  under  a  subsequent  bill 
of  sale  from  him,  ever  having  notice  of  the  proceedings  in  the  French 
court,  or  an  opportunity  of  being  heard  there  in  defence  of  their  rights. 
It  will  be  contended,  on  the  other  side,  that  the  proceeding  in  the  French 
court  being  a  proceeding  in  rem,  the  judgment  is  conclusive  against  all 
the  world.  It  is  submitted,  however,  that  this  was  not  a  proceeding  in 
rem  ;  and  that  the  French  court,  assuming  to  decide  according  to  English 
law,  have  fallen  into  the  mistake  of  supposing  that  the  property  in  a 
British  vessel  cannot  pass  by  a  bill  of  sale  executed  pending  a  voyage. 
They  have,  in  effect,  held  that  the  real  owner  had  no  right  to  intervene, 
and  decline  to  recognise  any  other  title  than  that  of  Claus.  [Keating, 
J. — Do  they  not  profess  to  decide  according  to  their  own  law,  and  merely 
state  that  the  English  law  coincides  ?]  The  contract,  being  English, 
was  to  be  governed  by  the  English  law.  The  effect  of  a  judgment  of  a 
foreign  court  has  been  considered  in  numerous  cases.  In  Dalgleish  v, 
Hodgson,  7  Bingh.  495,  604  ( E.  C.  L.  R.  vol.  20),  5  M.  &  P.  407,  424, 
Tindal,  C.  J.,  says :  "  The  general  law  upon  this  subject  is  well  known, 
that  the  sentence  of  a  foreign  court  of  Admiralty  of  competent  jurisdic- 
tion is  binding  upon  all  parties,  and  in  all  countries,  as  to  the  fact  upon 
*2S1  ^^^^^  ^^®  condemnation  proceeded,  where  such  fact  appears  *on 
^  the  face  of  the  sentence  free  from  doubt  and  ambiguity.  But  it  is  at 
the  same  time  as  well  established,  that,  in  order  to  conclude  the  parties  from 
contesting  the  ground  of  condemnation  in  an  English  court  of  law,  such 
ground  must  appear  clearly  upon  the  face  of  the  sentence :  it  must  not 
be  collected  by  inference  only,  or  left  in  uncertainty  whether  the  ship 
"was  condemned  upon  one  ground  which  would  be  a  just  ground  of  con- 
demnation by  the  law  of  nations,  or  on  another  ground  which  would 
amount  only  to  a  breach  of  the  municipal  regulations  of  the  condemning 
country.  The  cases  of  Fisher  v.  Ogle,  1  Campb.  418,  and  Calvert  v. 
Bovill,  7  T.  R.  523,  are  express  authorities  to  this  point."  The  next 
objection  to  the  proceedings  here,  is,  that  no  one  who  was  interested  in 

constraed  and  goTerned  hy  and  according  to  the  law  of  England;  that,  by  that  law  (the 
necessaries  having  been  supplied  on  personal  credit,  and  there  being  no  contract  of  hypotheca- 
tion), there  was  no  lien  upon  the  ship,  and  the  ship  could  not  have  been  proceeded  against  in 
rem  ;  that  the  French  courts,  in  their  judgmo  its,  manifestly  proceeded  upon  an  erroneous  view 
of  the  English  law;  that  the  said  judgments  ue  erroneous  and  utterly  void;  and  that  the  sale 
thereunder  passed  no  property  in  the  ship  as  against  the  plaintiflf: 

"Secondly, — That  the  French  courts  had,  under  the  circumstances  stated  in  the  case,  no 
power  or  authority  to  seize  or  dispose  of  the  property  of  the  plaintiff  for  the  purpose  of  satisfying 
the  contract  ari.^ing  out  of  the  said  bill  of  exchange,  to  which  the  plaintiff  was  not  a  party,  and 
upon  which  he  was  not  in  any  way  liable : 

"  Thirdly,— That  neither  Harrison,  Emley,  nor  the  plaintiff,  had  any  proper  notice  of  the 
proceedings  in  the  French  courts  under  which  the  ship  was  seized  and  sold,  so  as  to  render 
them  valid  as  against  the  plaintiff/' 
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tbe  vessel  was  cited  to  appear  in  the  French  court,  or  had  any  opportu* 
nitj  of  being  heard.     This  is  raanifestlj  contrary  to  natural  justice :. 
Obicini  V.  Bligh,  8  Bingh.  335  (E.  C.  L.  R.  vol.  21),  1  M.  &  Scott, 
477  (E.  C.  L.  R.  vol.  28);  Cowan  r.  Braidwood,  1  M.  &  G.  882  (E.  C. 
L.  R.  vol.  39),  2  Scott  N.  R.  138 ;  Pollard  v.  Bell,  8  T.  R.  434.     In 
Novelli  r.  Rossi;  2  B.  &  Ad.  757  ( E.  C.  L.  R.  vol.  22),  the  defendant, 
in  discharge  of  a  debt  to  the  plaintiff,  endorsed  bills  to  him  which  had 
been  drawn  and  endorsed  to  the  defendant  by  parties  in  France,  but 
were  accepted  by  a  person  in  this  country,  and  payable  at  a  banker's 
here.     The  plaintiff  endorsed  them  over.     On  their  being  presented  for 
payment,  the  banker's  clerk  inadvertently  cancelled  the  acceptances, 
but  immediately  wrote  opposite  to  them  ^'cancelled  by  mistake:"  the 
bills  were  not  however  paid,  there  being  no  effects.     The  holders  then 
presented  them  at  a  house  to  which  they  were  addressed  in  case  of  need, 
but  that  house  refused  payment  in  consequence  of  the  cancelling:  they 
would  otherwise  have  honoured  them.     A  re-acceptance  was  obtained 
from  the  acceptor,  but  he  did  not  pay  the  bills.     The  plaintiff  then  took 
them  up,  and  returned  *them,  regularly  protested,  to  the  defend-  p,,^.^ - 
ant,  who  applied  to  the  prior  endorsers  for  payment,  but  they  re-  *- 
fused.     Tbo  defendant,   who  resided  abroad,  cited  the   drawers,   the 
intermediate  endorsers,  and  the  plaintiff,  before  the  Tribunal'  of  Com- 
merce at  Lyons,  for  the  purpose  of  obtaining  a  guarantee  for  himself 
against  liability  on  the  bills.     That  court  adjudged  him  and  the  other 
parties,  except  the  plaintiff,  discharged  from  liability,  and  decreed  that 
the  bills  should  remain  to  the  plaintiff's  debit.     The  plaintiff  then  carried 
the  cause  to  a  court  of  appeal  in  France,  which  confirmed  this  decree, 
aligning  <m  a  reason  that  the  cancelling  of  the  acceptances  operated  as 
a  suspension  of  the  legal  remedies  against  the  acceptor,  and  was  equiva' 
lent  to  a  delay  granted  him  by  the  holders,  with  whom  the  plaintiff  was 
identified,  and  consequently  that  the  other  parties  to  the  bills  were  dis- 
charged.    It  was  held,  that  the  French  courts  had  mistaken  the  law  of 
England  as  to  the  effect  of  the  cancellation,  and  therefore  that  the  defend- 
ant was  still  liable  at  the  plaintiff's  suit  for  the  debt  in  respect  of  which 
the  bills  were  given,  notwithstanding  the  decree.     Lord  Tenterden,  in 
delivering  judgment,  there  says:  ''It  is  unfortunate  for  the  defendant 
if  the  law  of  England  compels  him  to  pay  this  debt,  while  the  sentence 
of  the  French  court,  confirmed  on  appeal,  prevents  his  recovering  the 
amount  from  the  endorsers  and  drawers  of  the  bills  abroad.    But  this  is 
the  consequence  of  his  own  act.     Without  waiting  to  ascertain  what  the 
judgment  of  an  English  court  would  be  in  a  proceeding  on  these  bills, 
he  goes  at  once  for  relief  before  a  court  in  France,  where  the  law  of 
England  b  misinterpreted,  it  being  considered  there  that  the  remedy 
upon  the  bills  in  this  country  was  suspended  by  the  accidental  cancel- 
ling of  the  acceptance,  and  consequently  the  endorsers  and  drawers  dis- 
charged.    K  the  defendant  had  waited  the  result  of  *an  action  ri^qr 
here,  the  decision  of  the  f  rench  court  would  then  probably  have  *- 
been  different.     If  there  is  no  person  in  this  country  from  whom  the 
defendant  can  recover  what  he  is  liable  to  pay  in  this  action,  that  is 
certainly  a  misfortune,  but  it  is  one  that  he  has  brought  upon  himself." 
[Keating,  J. — There,  the  contract  was  an  En^ish  contract,  and  would 
be  consirued  according  to  the  English  law.]     So,  here ;  for,  the  limits 
of  Benson's  obligations  in  respect  of  his  draft  would  depend  upon  our 
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law, — the  mere  fact  of  the  bill  having  been  endorsed  to  a  Frenchman 
making  no  difference.  [WiLLES,  J. — This  is  not  procedure  :  it  is  in  a 
part  of  the  French  code  which  is  dealing  with  French  contracts  and 
French  rights:  see  the  Code  de  Commerce,  Book  2,  tit.  1,  art.  191,  7th 
division.]  Potter  v.  Brown,  5  East  124,  is  an  authority  to  show  thp.t 
the  rights  and  liabilities  of  the  parties  to  this  contract  were  properly 
determinable  by  the  law  of  England,  and  were  in  no  degree  affected  by 
the  accident  of  the  vessel  being  found  in  a  French  port. 

Mellish  (with  whom  was  Orompton  Hutton\  for  the  defendants.{a) — 
The  judgment  of  the  French  court,  being  a  judgment  in  rem  of  a  court 
of  competent  jurisdiction  with  respect  of  the  very  thing  which  is  the 
subject  of  the  judgment,  is,  whether  right  or  wrong,  binding  on  all  the 
world.  The  defendant  has  purchased  the  ship  under  that  judgment, 
without  notice  of  any  defect  or  of  any  fraud,  and  consequently  his  title 
cannot  be  impeached.  [Willbs,  J. — Which  of  the  judgments  do  you 
♦2fil  *^®'y  ®^  **  being  a  judgment  in  rem  ?]  The  judgment  of  the 
^  15th  May,  1855,  and  the  ultimate  decision  of  the  Court  of  Appeal 
at  Rouen.  All  judgments  are  inter  partes,  and  only  binding  upon  the 
parties  to  the  proceeding ;  or  judgments  in  rem,  by  which  the  status  of 
a  particular  thing  is  determined,  and  which  are  binding  upon  all  the 
world.  [WiLLES,  J. — There  is  a  third  mode  of  procedure,  where  pro- 
cess is  directed  against  property  within  the  jurisdiction,  ad  fundandum 
jurisdictionem.]  That  is  a  process  to  found  a  proceeding  inter  partes, 
as  in  the  Mayor's  Court,  London.  Here,  the  proceeding,  upon  the  face 
of  the  case,  is  against  the  ship.  The  captain,  having  the  opportunity 
of  opposing  the  detention  of  the  ship,  declined  to  avail  himself  of  it, 
in  order  to  obtain  his  personal  discharge.  Claus  and  his  assignee  were 
summoned,  because  the  proceeding  was  in  rem,  and  they  were  the  only 
persons  who  appeared  to  be  interested  in  the  ship,  and  entitled  to  be 
heard.  Story,  in  his  Conflict  of  Laws,  §  591,  592,  593,  discusses  the 
effect  of  judgments  of  this  kind.  ''If,"  he  says,  §  591,  ''the  matter 
in  controversy  is  land  or  other  immovable  property,  the  judgment  pro- 
nounced in  the  forum  rei  sitse  is  held  to  be  of  universal  obligation  as  to 
all  the  matters  of  right  and  title  which  it  professes  to  decide  in  relation 
thereto.  This  results  from  the  very  nature  of  the  case ;  for,  no  other 
court  can  have  a  competent  jurisdiction  to  inquire  into  or  settle  such 
right  or  title.  By  the  general  consent  of  nations,  therefore,  in  cases  of 
immovables,  the  judgment  of  the  forum  rei  sitae  is  held  absolutely  con- 
clusive. Immobilia  ejus  jurisdictionis  esse  reputantur,  ubi  sita  sunt. 
On  the  other  ha^d,  a  judgment  in  any  foreign  country  touching  such 
immovables  will  be  held  no  obligation.  John  Voet  is  explicit  on  this 
point.  'Licet  autem  regulariter  judex  reqaisitus  non  cognoscat  de 
justiti&  sentential  per  alterum  judicem  latas,  nee  earn  ad  examen  peni- 
^Qy-|  tins  revocet,  sed  pro  *justitia  ejus  ac  aequitate  praesumat.     Tamen 

"  -I  si  animadvertat  earn  directo  contra  sui  territorii  statuta  latam 
esse  circa  res  immobiles,  in  suo  territorii  sitas  eandem  non  exsequitur; 
uti  nee,  si  alias  absque  prolixa  causae  cognitione  constet,  sententiam 

(a)  The  point  marked  for  argament  on  tbe  part  of  the  defendants,  was, — 
«That  the  judgments  of  the  French  courts  ordering  the  ship  to  be  sold,  and  declaring  the 
defendants  to  be  the  parchasors.  were  Judgments  in  rem  by  a  court  of  competent  Jurisdiction, 
and  therefore  binding  on  all  parties,  and  oonolusiye  eridenoe  of  the  defendant's  property  in  tha 
•hip." 
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nulla  messe :' "  J.  Yoet,  ad  Pand.  Tom.  1,  Lib.  42,  tit.  1,  n.  41,  p.  788. 
"  The  same  principle  (§  592)  is  applied  to  all  other  proceedings  in  rem 
against  movable  property  within  the  jurisdiction  of  the   court   pro- 
nomicing  the  judgment.     Whatever  the  court  settles  as  to  the  right  or 
title,  or  whatever  disposition  it  makes  of  the  property  by  sale,  revendi- 
cation,  transfer,  or  other  act,  will  be  held  valid  in  every  other  country 
where  the  same  question  comes  directly  or  indirectly  in  judgment  before 
any  other  foreign  tribunal.     This  is  very  familiarly  known  in  the  cases 
of  proceedings  in  rem  in  foreign  Courts  of  Admiralty,  whether  they  are 
causes  of  prize,  or  of  bottomry,  or  of  salvage,  or  of  forfeiture,  or  of 
any  the  like  nature  over  which  such  courts  have  a  rightful  jurisdiction 
founded  on  the  actual  or  constructive  possession  of  the  subject-matter 
(res).     The  same  rule  is  applied  to  other  courts  proceeding  in  rem,  such 
as  to  the  Court  of  Exchequer  in  England,  and  to  other  courts  exercising 
a  like  jurisdiction  in  rem  upon  seizures.     And  in  cases  of  this  sort  it  is 
wholly  immaterial  whether  the  judgment  be  of  acquittal  or  of  condem- 
nation.    In  both  cases  it  is  equally  conclusive.     But  the  doctrine,  how- 
ever, is  always  to  be  understood  with  this  limitation,  that  the  judgment 
has  been  obtained  bonfi  fide  and  without  fraud ;  for,  if  fraud  has  inter- 
vened, it  will  doubtless  avoid  the  force  and  validity  of  the  sentence. 
So,  it  must  appear  that  there  have  been  regular  proceedings  to  found 
the  judgment  or  decree ;  and  that  the  parties  in  interest  in  rem  have 
had  notice,  or  an  opportunity  to  appear  and  defend  their  interests, 
either  personally  or  by  their  proper  representatives,  *before  it  r^oA 
was  pronounced ;  for,  the  common  justice  of  all  nations  requires  *- 
that  no  condemnation  should  be  pronounced  before  the  party  has  an 
opportunity  to  be  heard."     The  proceeding  here  was  exactly  like  a 
proceeding  on  bottomry ;  and  the  only  parties  who  were  entitled  to  be 
heard  were  dul]^  cited  to  appear  in  the  French  court,  and  the  French 
court  had  actual  possession  of  the  subject-matter.     In  §  593,  the  learned 
author  says :  '^  In  all  these  cases  the  same  principle  prevails,  that  the 
judgment,  acting  in  rem,  shall  be  held  conclusive  upon  the  title  and 
transfer  and  disposition  of  the  property  itself,  in  whatever  place  the 
same  property  may  afterwards  be  found,  and  by  whomsoever  the  latter 
may  be  questioned ;  and  whether  it  be  directly  or  incidentally  brought 
in  question.     But  it  is  not  so  universally  settled  that  the  judgment  is 
conclusive  of  all  the  points  which  are  incidentally  disposed  of  by  the 
judgment,  or  of  the  facts  or  allegations  upon  which  it  professes  to  be 
founded.     In  this  respect,  different  rules  are  adopted  by  different  states 
both  in  Europe  and  in  America.     In  England  such  judgments  are  held 
conclusive,  not  only  in  rem,  but  also  as  to  all  the  points  and  facts  which 
they  professedly  or  incidentally  decide.     In  some  of  the  American 
States  the  same  doctrine  prevails.     While,  in  other  American  States, 
the  judgments  are  held  conclusive  only  in  rem,  and  may  be  controverted 
as  to  all  the  incidental  grounds  and  facts  on  which  they  profess  to  be 
founded."     The  general  maritime  law  requiring  that  every  ship  shall 
carry  with  her  the  certificate  of  registry,  which  is  conclusive  evidence 
of  ownership,  though  our  law  allows  a  mortgage  of  a  ship  while  on  a 
voyage,  the  French  court  could  not  recognise  any  other  title  than  that 
of  Clans.     The  general  effect  of  judgments  in  rem  is  very  fully  con- 
sidered in  the  notes  on  Hughes  v.  Cornelius  (2  Show.  232)  and  The 
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^c^Q-^  Duchess  *of  Kingston's  Case  (20  Howell's  St.  Tr.  855),  in  2 
J  Smith's  Leading  Cases,  4th  edit.  507  et  seq.  Speaking  of  estoppel 
by  matter  of  record,  it  is  said,  p.  611, — "  Questions  of  this  sort  usually 
arise  on  judgments^  they  being  by  far  the  most  extensive  species  of 
records.  With  regard  to  their  conclusive  effect,  they  may  be  divided 
into  two  chisses, — 1.  judgments  in  rem^ — 2.  judgments  in  personam  ; 
or  perhaps  it  would  be  more  accurate  to  say,  inter  partes^  since  an 
adjudication  upon  the  status  of  a  particular  person  is  as  much  entitled 
to  the  conclusive  effect  of  a  judgment  in  rem  as  is  an  adjudication  on 
the  status  of  a  particular  inanimate  thing.  With  regard  to  both  these 
classes,  one  observation  may  be  made,  viz.  that,  for  the  mere  purpose 
of  proving  the  existence  of  a  judgment,  the  production  of  a  record  of 
either  sort  is  conclusive  upon  all  the  world."  Again,  p.  613, — *'  The 
universal  effect  of  a  judgment  in  rem  depends  on  this  principle,  viz.  that 
it  is  a  solemn  declaration  proceeding  from  an  accredited  quarter  con- 
cerning the  status  of  the  thing  adjudicated  upon ;  which  very  declaration 
operates  accordingly  upon  the  status  of  the  thing  adjudicated  upon,  and 
ipso  facto  renders  it  such  as  it  is  thereby  declared  to  be.  Thus,  a  con- 
demnation of  goods  in  the  Exchequer  not  merely  declares  the  goods  to 
be  liable  to  forfeiture,  but  accomplishes  the  forfeiture  accordingly.  A 
sentence  in  a  Prize  Court  not  merely  declares  the  vessel  prize,  but  vests 
it  in  the  captors.  Now,  when  the  status  of  the  thing  is  thus  altered,  it 
seems  to  follow  as  a  necessary  consequence  that  the  sentence  altering 
it  must  conclude  all  the  world ;  for,  how  vain  would  it  be  to  try  an  issue 
whether  the  thing  be  or  be  not  decreed,  when  the  decree  has  not  only 
declared  but  rendered  it  such !"  Again,  p.  631, — "  W^ith  regard  to 
Courts  of  Admiralty,  the  rule  with  regard  to  their  sentences  is  the  same 
j^oA-i  as  that  regarding  sentences  of  spiritual  courts,  where  their  *pro- 
^  ceeding  is  in  rem :  for  instance,  when  a  vessel  i*  condemned  as 
prize,  it  seems  never  to  have  been  disputed  that  the  sentence  is  con- 
clusive upon  all  the  world :  see  the  notes  to  Le  Caux  v.  Eden,  Dougl. 
614.**  Again,  p.  633,  speaking  of  actions  upon  foreign  judgments,  it 
is  said, — '•  There  may  be  now  some  doubt  whether,  in  such  an  action, 
circumstances  impeaching  it  ought  to  be  pleaded  specially,  or  given  in 
evidence  under  the  plea  of  non  assumpsit,  as  tending  to  rebut  the  impli- 
cation of  a  promise  arising  from  the  existence  of  the  judgment  stated 
in  the  declaration.  However  this  may  be,  there  are  some  points  clear 
upon  the  question  of  conclusiveness.  First,  it  is  clear,  that,  if  the 
judgment  appear  on  the  face  of  the  proceedings  to  be  founded  on  a  mis- 
taken notion  of  the  English  law  (Novelli  v.  Rossi,  2  B.  &  Ad.  757  (E. 
C.  L.  R.  vol.  22)),  or  of  the  law  of  nations  (Pollard  v.  Bell,  8  T.  R. 
444,  Bird  v.  Appleton,  8  T.  R.  562,  Baring  v.  Clagett,  3  B.  &  P.  215, 
Bolton  V.  Gladstone,  2  Taunt.  85),  or  to  offend  common  sense  and  jus- 
tice (Buchanan  v.  Rucker,  1  Campb.  63,  9  East  192 ;  and  see  Cavan  v. 
Stewart,  1  Stark.  N.  P.  C.  525  (E.  C.  L.  R.  vol.  2),  Frankland  v. 
M'Gusty,  1  Knapp  274,  Bruce  v.  Wait,  1  M.  &  G.  1  (E.  C.  L.  R.  vol. 
89),  1  Scott  N.  R.  81,  where  the  judgment  was  that  of  an  inferior 
English  court,  Ward  v.  Ellayn,  Cro.  Jac.  261),  or  even  to  be  grossly 
defective  (Obicini  v.  Bligh,  8  Bingh.  335  (E.  C.  L.  R.  vol.  21),  1  M.  & 
Scott  477  (E.  C.  L.  R.  vol.  28)),  it  would  not  be  conclusive  either  in  a 
declaration  or  a  plea.  It  is  also  not  too  much  to  say  that  our  courts 
would  allow  it  to  be  impeached  by  extrinsic  evidence,  offered  for  the 
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parpose  of  showing  that  the  court  which  pronounced  it  had  no  jurisdic- 
tion (see  Havelock  v.  Rockwood,  8  T.  R.  268,  Bowles  v.  Orr,  1  You.  & 
C.  464"|"),  or  that  it  was  obtained  by  fraud,  for  that,  to  use  the  language 
of  the  Lord  Chief  Justice,  is  an  extrinsic  collateral  act  which  vitiates 
the  most  solemn  proceedings  even  of  our  own  courts ;  or  by  means  con- 
trary to  the  established  *principles  of  justice,  as,  for  instance,  r^o^ 
without  summoning  or  obtaining  the  appearance  of  the  party  ^ 
defendant ;  for  such  an  objection,  if  apparent  on  the  proceedings,  would 
be  fatal ;  and  it  would  probably  be  thought  too  great  a  confidence  to 
repose  in   the  officers  of  a  foreign  court,  if  we  were  to  assume  the 
impossibility  of  their  stating  the  observance  of   such  forms  in  cases 
where  they  were  not  actually  observed/*     Again,  p.  639, — "The  com- 
monest instance  of  the  effect  of  the  judgment  of  a  foreign  court  of 
competent  jurisdiction  in  rem  is  afforded  by  the  sentences  of  Courts  of 
Admiralty  on  questions  of  prize.     '  That  these  sentences  are  admissible 
and  conclusive  evidence  of  the  fact  they  decide,  it  seems  not  safe  now 
to  question,'  were  the  expressions  of  Le  Blanc,  J.,  in  Lothian  v,  Hen- 
derson, 3  B.  &  P.  517.     And  this  opinion  is  amply  borne  out  by  prior 
and  subsequent  authorities:  see  Kindersley  v.  Chase,  Park  Ins.  490, 
Bolton  V.  Gladstone,  5  East  155,  Baring  v.  Clagett,  3  B.  &  P.  214, 
Christie  v.  Secretan,  8  T.  R.  196.     Such  a  sentence,  being  in  rem,  binds 
the  rights  of  third  persons."     So  held  Lord  Ellenborough  in  Fisher  r. 
Qt^le,  1  Campb.  418.     The  case  of  Cammell  v.  Sewell,  3  liurlst.  &  N. 
BlTf  (which  is,  however,  now  pending  in  the  Exchequer  Chamber),  is 
also  an  authority  to  show  that  the  judgment  of  a  foreign  court  of  com- 
petentjurisdiction  proceeding  in  rem  is  binding  and  conclusive  as  against 
all  the  world. (a)     But  it  is  contended  on  the  part  of  the  plaintiff,  that, 
assuming  this  to  be  a  judgment  in  rem,  it  is  void  because  it  proceeded 
upon  an  erroneous  notion  of  the  English  law.     [Willes,  J. — The  pro- 
ceeding in  the  French  court  was  against  the  master  personally;  and  the 
court  decides  that  the  present  '^plaintiff  has  no  title,  and  orders  a  r-^qo 
judgment  in  rem.     Is  not  that  an  erroneous  conclusion  as  to  the  ^ 
subject-matter  against  which  execution   ought  to  go?      Prize  courts 
decide  upon  principles  which  are  applicable  all  the  world  over.     When 
6uch  a  court  decides  upon  a  question  of  prize,  its  judgment  is  perfectly 
intelligible.     But  this  is  no  more  than  an  award  of  execution  against 
the  property  of  B.  to  satisfy  A.'s  debt.     A  judgment  in  rem  making 
B.'s  goods  liable  for  A.'s  debt  would,  I  apprehend,  be  a  bad  judgment, 
for  want  of  jurisdiction.     A  court  proceeding  in  rem  must  have  juris- 
diction so  to  proceed,  in  order  to  render  its  judgment  universally  bind- 
ing.]   By  sending  his  vessel  to  a  French  port,  the  owner  places  himself 
within  and  subjects  himself  to  the  jurisdiction  of  the  French  courts : 
aud,  although  the  French  court  may  have  given  a  bad  reason  for  its 
judgment,  there  was  a  good  one,  viz.  that  the  plaintiff's  bill  of  sale 
had  not  been  registered  at  the  time  of  the  seizure.     The  Merchant 
Shipping  Act,  1854  {17  &  18  Vict.  c.  104),  did  not  come  into  operation 
nntil  the  1st  of  May,  1855,  and  the  assignment  by  Emley  to  the  plain- 
tiff took  place  on  the  9th  of  April  in  that  year,  and  consequently  its 
validity  would  depend  upon  the  previous  act  of  8  &  9  Vict.  c.  89,  the 
87th  section  of  which  provided  that  no  bill  of  sale  or  other  instrument 

(a)  The  Ezcbeqner  Chamber  have  siDce  given  judgment,  affirming  the  decision  of  the  court 
Mow:  iee  the  case  reported  20  Law  J.,  Exch.  350;  5  Harlst  A  Norm.  728.t 
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in  writing  should  be  valid  and  effectual  to  pass  the  property  in  any  ship, 
or  in  any  share  thereof,  until  registered.  Novelli  v.  Rossi,  2  B.  &  Ad. 
757  ^E.  G.  L.  R.  vol.  22),  is  no  authority  for  the  plaintiff,  for  that  waB 
the  case  of  a  judgment  inter  partes.  There  is  a  further  objection  to 
the  plaintiff's  right  to  call  in  question  the  proceedings  of  the  French 
court ;  for,  the  case  finds  that  '^  the  plaintiff  was  present  at  the  sale, 
and  bid  through  his  attorney,  and  gave  no  notification  at  the  said  sale 
that  he  objected  to  it."  He  has,  therefore,  by  his  conduct  ratified  all 
^qqn  that  was  done,  and  must  be  ^taken  to  have  waived  any  objection 
J  he  might  have  had  to  the  proceedings. 

Holl^  in  reply. — The  proceedings  in  the  French  court  do  not  upon 
the  face  of  them  appear  to  have  been  otherwise  than  proceedings  in  per- 
sonam :  and,  assuming  that  they  were  proceedings  in  rem,  still  the  judg- 
ment is  not  binding  and  conclusive  upon  the  courts  of  this  country,  by 
reason  of  its  having  been  based  upon  an  erroneous  notion  of  the  English 
law :  Calvert  v.  Bovill,  7  T.  R.  523 ;  Bird  v.  Appleton,  8  T.  R.  562 ; 
Potter  V.  Brown,  5  East  124 ;  Le  Gaux  v.  Eden,  2  Dougl.  614 ;  Melan 
V.  The  Duke  de  Fitzjames,  1  Bos.  &  P.  138 ;  Morris  t;.  Robinson,  3  B. 
&  G.  196  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  34  (E.  G.  L.  R.  vol.  16) ; 
Novelli  V.  Rossi,  2  B.  &  Ad.  757  (E.  G.  L.  R.  vol.  22.)  [Willes,  J,— 
Melan  v.  The  Duke  de  Fitzjames,  is  inconsistent  with  De  la  Vega  v. 
Vianna,  1  B.  &  Ad.  284  (E.  C.  L.  R.  vol.  20).]  Whether  the  assignment 
to  the  present  plaintiff  was  registered  or  not  at  the  time  of  the  seizure, 
is  wholly  immaterial,  inasmuch  as  that  did  not  form  the  ground  of  the 
French  judgment.  The  fact  of  the  plaintiff  being  present  and  bidding 
at  the  sale  is  also  immaterial ;  for,  he  could  not  in  any  way  have  inter- 
fered with  a  sale  ordered  by  the  court.  [Williams,  J.,  referred  to  the 
case  of  "The  Bold  Buccleugh,"  Harmer,  app..  Bell,  resp.,  7  Moore's  P. 
G.  267.  A  Scotch  steamer  ran  down  an  English  vessel  in  the  Humber. 
An  action  was  commenced  in  the  Gourt  of  Admiralty  in  England  by  the 
owners  of  the  English  vessel  against  the  owners  of  the  steamer,  and  a 
warrant  of  arrest  issued  against  the  ship ;  but,  before  the  ship  could  be 
arrested,  she  had  sailed  for  Scotland.  A  suit  was  then  commenced  by 
the  owners  of  the  English  vessel  against  the  owner  of  the  steamer  in 
the  Gourt  of  Session  in  Scotland,  for  the  damage,  and  the  steamer  was 
arrested  under  process  of  that  court,  but  subsequently  released  upon 
bail.  '*' Afterwards,  and  pending  these  proceedings,  the  steamer 
as  sold,  without  notice  to  the  purchaser  of  this  unsatisfied  claim 
against  her.  The  proceedings  in  the  Gourt  of  Session  were  still  pending, 
when  the  steamer,  having  come  within  the  jurisdiction  of  England, 
was  again  arrested  under  process  of  the  High  Gourt  of  Admiralty  in 
England,  and  an  action  for  damage  commenced  in  that  court  for  the 
same  cause  of  action  as  was  still  pending  in  Scotland, — instructions 
being  sent  to  Scotland  to  abandon  the  proceedings  in  the  Gourt  of  Ses- 
sion. The  owner  of  the  steamer  appeared  under  protest  in  the  Admiralty 
court,  and  pleaded, — first,  lis  alibi  pendens, — secondly,  that  he  was  a 
purchaser  for  value  without  notice.  It  was  held  by  the  Judicial  Gom- 
mittee, — overruling  such  protest, — First,  that  the  plea  of  lis  alibi  pendens 
was  bad,  as  the  suit  in  Scotland  was,  in  the  first  instance,  in  personam, 
the  proceedings  being  commenced  by  process  against  the  persons  of  the 
owners  of  the  vessel  (the  defendants),  and  the  arrest  of  the  steamer  only 
collateral,  to  secure  the  debt ;  while  the  proceedings  in  the  Admiralty 
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court  in  England  were  in  the  first  instance  in  rem,  against  the  vessel ; 
and  therefore,  the  two  suits  being  in  their  nature  different,  the  pendency 
of  one  suit  could  not  be  pleaded  in  suspension  of  the  other, — Secondly, 
that,  as  by  the  Civil  Law  a  maritime  lien  does  not  include  or  require 
possession,  but,  being  the  foundation  of  proceedings  in  rem  (a  process 
^^quisite  only  to  perfect  a  right  inchoate  from  the  moment  the  lien 
taches),  such  lien  travels  with  the  thing  into  whosesoever  possession  it 
ay  come,  and,  when  carried  into  effect  by  a  proceeding  in  rem,  relates 
•ok  to  the  period  when  it  first  attached, — the  steamer  was  liable  for 
.ae  damage  committed  by  her,  though  in  the  hands  of  a  purchaser  with- 
out notice  of  the  damage  or  the  proceedings  instituted  against  her.] 

I  Cur.  adv.  vult. 

♦WiLLES,  J.,  now  delivered  the  judgment  of  the  court  :(a) —  p^oc 
The  first  question  in  this  case  is,  whether  the  proceedings  of  the  ^ 
court  at  Havre  can  be  examined  into  by  this  court.  If  those  proceed- 
ings were  in  rem,  and  the  court  by  a  judgment  upon  proceedings  of  that 
character  determined  that  the  ship  was  charged  with  a  "  privilege'*  or 
lien  for  the  advances,  and  liable  to  be  sold  to  defray  them,  then,  unless 
it  appeared  upon  the  face  of  such  proceedings  that  the  judgment  was 
void,  it  could  not  be  questioned  even  by  persons  who  like  this  plaintiff 
Vere  not  before  the  court. 

If,  on  the  other  hand,  the  proceedings  were  in  personam,  and  the 
liability  of  the  ship  was  only  brought  incidentally  in  question,  such  pro- 
ceedings would  not  be  binding  upon  persons  who  were  not  parties  to 
them,  and  the  question  of  property  must  be  decided  as  between  such 
parties  without  regard  to  the  judgment,  if  shown  to  be  erroneous. 

It  appears  to  us  that  the  proceedings  must  be  considered  as  of  the 
latter  class,  viz.  in  personam,  and  not  in  rem.  They  were  originally 
instituted  against  the  master  personally,  and,  so  far  as  they  related  to 
the  vessel,  that  was  proceeded  against  as  a  security  for  the  judgment  of 
contrainte  par  corps  against  the  master.  This  we  hold  to  have  been  a 
suit  in  personam,  upon  the  authority  of  the  judgment  of  Jervis,  C.  J., 
in  The  Bold  Buccleugh,  7  Moore's  P.  C.  267,  286. 

Now,  it  is  clear  that  the  judgment,  if  examinable,  cannot  be  susJtained; 
for  it  proceeds  upon  the  erroneous  assumption  that  Article  191  of  the 
Code  de  Commerce  created  a  maritime  lien  upon  the  ship,  though  Eng- 
lish, in  respect  of  advances  made  to  the  ^master  in  an  English  p^qp 
fort  by  persons  carrying  on  business  there,  upon  a  bill  drawn  by  *- 
im  upon  his  English  owner  in  England,  merely  because  that  bill  hap- 
pened to  have  fallen  into  French  hands,  and  the  vessel  had  touched  in  the 
ordinary  course  of  navigation  at  a  French  port. (5)     This  proposition  of 

(o)  The  judges  present  on  tbe  argument,"  were, — ^Erle,  C.  J.,  Williams,  J.,  Willes,  X,  and 
Eeating,  J. 

(i)  The  190th  article  of  the  C  >de  de  Commerce  is  as  follows: — 

"  Lea  navires  et  aotres  h&timens  de  mer  sont  menbles.  NIanmoins  ils  sent  affect^s  auz  dettes 
do  Tendear,  et  sp6cialement  i  celles  qne  la  loi  declare  privil^gi^s." 

Art  191.  **  Sont  privil^giis,  et  dans  I'ordre  oil  elles  sont  rangies,  les  dettes  ci-aprds  d^sign^ : 
y*  Lea  frais  de  justice  et  autres,  faits  pour  parvenir  2l  la  rente  et  ^  la  distribution  du  priz : 
2°  Lei  droits  de  pilotage,  tonnage,  cale,  amarrage  et  bassin  ou  avant-bassin  :  3°  Les  goges  du 
gvdien,  et  frais  de  garde  du  bvHiment,  depuis  son  entr6e  dans  le  port  jusqu'JL  la  vente :  4°  Le 
lojer  des  magasins  oil  se  trouvent  d6po8^s  les  agrds  et  les  apparauz :  5®  Los  frais  d'entretien 
da  b&iiznent  et  de  ses  agrds  et  apparauz,  depuis  son  dernier  Toyage  et  son  entree  dans  le  port : 
^  Les  gages  et  lojer  du  capitaine  et  autres  gens  de  T^quipage  employees  an  dernier  voyage : 
^  Let  fommes  priUet  au  capitaine  pour  let  beeoine  du  bdtimetit  pendant  U  dernier  vojfeufe,  et  le 
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Q.^-^  French  law  *is  not  sustained  by  anything  stated  in  the  case:  and 
-I  we  have  the  satisfaction  of  knowing  that  the  opinion  of  the  court 
at  Rouen,  upon  this  point,  when  at  last  brought  forward  there,  was  in 
^QQT  accordance  with  our  *own,  that  that  article  of  the  code  is  not 
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applicable  to  the  present  case.(a) 


remboarsemcnt  da  priz  des  marcbandises  par  lui  veDdues  pour  le  m6me  objet :  8^  Lee  sommcs 
dues  au  vendeur,  aux  fournisscurs  et  ouvriers  employes  k  la  constniction,  si  le  oavire  n'a  point 
encore  fait  de  voyage ',  et  les  sommes  dues  auz  cr^anders  pour  fonroitures,  travauz,  main- 
d'oeurre,  pour  radoub,  victuailles,  armemeut  et  6quipemont,  avant  le  depart  de  navire,  s'il  a 
d6j^  iiavigu6 :  9°  Les  sommes  pr(lt6e8  2k  la  grosse  sur  le  corps,  quillc,  agr^s,  apparaux,  pour 
radoub,  victuailles,  armement  et  ^quipement,  avant  le  depart  du  navire  :  10°  Le  montant  des 
primes  d'assurances  faites  sur  le  corps,  quille,  agrds,  apparaux,  et  sur  Tarmement  et  6quipcmcnt 
du  navire,  dues  pour  le  dernier  voyage  :  ll''  Les  dommagcs-int^r^ts  dus  aux  affr^teurs  pour  le 
difaut  de  deliverance  des  marcbandises  qu'ils  sont  cbarg6e8,  ou  pour  rcmboursement  des  avaries 
Buffertes  par  les  ditcs  marcbandises  par  la  faute  du  capitaine  ou  de  T^quipage.  Les  cr^onciers 
compris  dans  cbacun  des  num6ros  du  pr6sent  article  viendront  en  concurrence  et  aa  marc  le 
franc,  en  cas  d'insuffisance  du  prix/' 

Tbe  192d  article  is  as  follows: — 

**  Lo  privilege  accord6  aux  dettes  £nonc6es  dans  le  pr6e6dent  article,  ne  pent  €tre  exerc£ 
qu'autant  qu'elles  seront  Justifi^es  dans  les  formes  suivantes  :  V  Les  frais  de  justice  seront 
constates  par  les  6tats  de  frais  arr(2t6s  par  les  tribunaux  comp^tens :  29  Les  droits  de  tonnage 
et  autres,  par  les  quittances  I6gales  des  receveurs  :  3°  Les  dettes  designees  par  les  num^ros  1, 
3,  4  et  5  de  I'art.  191,  seront  constat^es  par  des  ^tats  arr€t6s  par  le  pr6sident  du  tribunal  de 
commerce:  4°  Les  gages  et  loyers  de  I'^quipage,  par  les  rdles  d'armement  et  d^sarmement 
wctH^s  dans  Ics  bureaux  de  I'inscription  maritime :  5°  Les  sommes  pr^^t^es  et  la  valeux  dea 
marcbandises  vendues  pour  les  besoins  du  navire  pendant  le  dernier  voyage,  par  des  ^tats 
arr6t6s  par  le  capitaine,  appuy^s  de  proc6s-verbaux  sign^s  par  le  capitaine  et  les  principaux  de 
r^quipage,  constatant  la  n6cessit6  des  emprunts :  0°  La  vente  du  navire  par  un  octe  ayont  date 
certaine,  et  los  fournitures  pour  Tarmement,  ^quipement,  et  victuailles  du  navire,  seront  con- 
stat6es  par  les  m^moires,  factures  ou  ^tats  vis^s  par  lo  capitaine  et  arrSt^s  par  I'armateur,  dont 
un  double  sera  d6po86  au  greffe  du  tribunal  de  commerce  avant  le  depart  du  navire,  oq,  au  plus 
tard,  dans  les  dix  jours  aprds  son  depart:  7°  Les  sommes  pr6t6es  2l  la  grosse  sur  le  corps, 
quille,  agrds,  apparaux,  armement  et  ^quipement,  avant  le  depart  du  navire,  seront  con8tat6ei 
par  des  contrats  passes  devant  notaircs,  ou  sons  signature  priv^e,  dont  les  expeditions  oa 
doubles  seront  deposes  au  greffe  du  tribunal  de  commerce  dans  les  dix  jours  de  leur  date: 
8°  Les  primes  d'assuranoes  seront  constat^es  par  les  polices  ou  par  les  extrait^  des  livres  des 
courtiers  d'assurances :  9^  Les  dommage-int^r^ts  dus  aux  affr^teurs  seront  constates  par  les 
jugemens,  ou  par  les  decisions  arbitrales  qui  seront  intervenues." 

(a)  The  judgment  here  referred  to  was  as  foUows  :— 

**  Attendu  que  le  navire  anglais  Ann  Martin,  du  port  de  Liverpool,  ayant  6te  saisi  et  rendu 
dans  le  port  du  Havre,  une  distribution  s'est  onverte  sur  le  prix  de  Tadjudication, 

*'  Qu'aucune  diflBculte  ne  s'est  eiev^e  sur  la  sommo  2k  distribuer,  fix6e  par  M.  le  juge- 
commissaire,  ni  sur  les  collocations  priviiegi6es,  sous  les  n^'  1,  2,  3,  4,  5,  6,  7,  8,  9  et  10  do 
retat  de  distribution  provisoire :  mais  que  MM.  Costriqne  et  C*  ont  contest^  les  collocations 
priviiegi^es  allou^es  sous  le  n°  1 1  i^  M.  Victor  Elin,  sous  le  n^  12  k  MM.  Delaroche,  Armand 
Delessert  et  C^  sous  le  n^  13  ik  M.  Troteux,  et  ont  eux-mOmes  demand^  2k  6tre  colloquys  on 
privilege,  contrairement  k  la  decision  de  M.  le  juge-commissoire,  qui  ne  les  a  admis  2k  la 
distribution  que  comme  cr^anciers  purement  cbirographaires ; 

**  Attendu  quo  la  premidre  question  k  r^soudre,  pour  statuer  ces  contestations,  est  oelle  de 
savoir  d'aprds  quelle  legislation  le  prix  du  navire  Ann  Martin  devra  etre  distribue  ; 

**  Attendu,  k  cet  egard,  que,  sons  aucnn  doute,  les  meubles  sont  regis  par  les  lois  du  pays 
sur  le  territoire  duquel  ils  se  trouvent;  qu'ainsi  les  meubles  saisis  et  vendus  sur  le  territoire 
fran^ais,  encore  qu'ils  appartiennent  2k  an  etranger  et  soient  de  provenance  etrang^re,  doivcnt 
etre  distribues  d'apr^s  la  loi  franyaise; 

"  Mais  qu'un  navire  n'est  pas  un  meuble  ordinaire ; 

*'  Que  le  navire  etranger  conserve,  mime  dans  les  ports  fron^aisy  son  caractdre  de  chose,  ie 
propriete  ettangdre ; 

"  Que  ce  caract^re  est  imprime  on  navire  par  nne  piece  dont  doit  etre  porteur  le  capitaine  et 
qui  certifie  sa  nationalite ; 

"  Que  le  navire  a  un  port  auquel  U  doit  Itre  attache,  et  qui  est,  pour  ainsi  dire,  son  domicile; 

"  Que,  d'ailleurs,  les  contrats  en  verta  desquels  se  presentent  Castrique  et  C*  et  Elin  et  joints 
ont  ete  passes  sur  le  sol  britannique  on  dans  les  colonies  britanniques,  cntre  Anglais,  an  s^jet 
d'on  narire  anglais ; 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)  88 

The  question  as  to  the  effect  of  the  French  proceedings  is  therefore 
reduced  to  this, — whether  the  sale  *of  A.'s  vessel  in  execution  of  r^oq 
B.'s  deht  under  the  process  of  a  foreign  court  not  proceeding  in  ^ 
rem,  is  binding  upon  A.  in  England. 

"Qae  U  legislation  aDglaise  doit  done  Mule  prisider  IL  la  distribution  da  priz  da  navire 
Ann  Martin ; 

*' Atlenda,  sar  la  reclamation  de  Castrique  et  C%  qu'ils  sont  port«ur8, — 

"1°  D'an  acte  da  Norembre,  1854,  pur  lequul  John-George  Claass,  de  Liverpool,  sujet 
anglaU,  port£  eur  Tacte  de  nationality  comme  propri6(aire  de  I'Ann  Martin,  alors  en  voyage 
anx  Indes-Orien tales,  a  transfdr^  tl  Thomas  Harrison,  aussi  siget  anglais,  porteur  d'ane  lettre 
de  change  de  4000  livres  sterling,  souscrite  par  Jubn-Georgo  Clauss,  la  propri^t^  du  navire 
Ann  Martin,  parce  que,  si  la  lettre  de  change  6tait  pay^e,  le  transport  serait  nul,  et  parco  que, 
aacontraire,  si  die  n'6tait  pas  pay^e,  Harrison  ^tait  autoris6  il  vendre  le  navire,  h.  se  reuibourser 
de  la  lettre  de  change  ct  u  vcrscr  le  surplus  du  prix  k  John-George  Clauss,  qui  dovait  d'aillours 
Tester  en  joaissanee  du  navire  jusqu'aL  r^chCance  de  la  lettre  de  change ; 

<«2^  D'un  acte  da  2  F^vricr,  1855,  par  lequel,  le  benefice  du  premier  acte  tl  et6  transform  H 
Kicbard  Emiey,  qui  a  r^escompte  la  lettre  de  change; 

"3^  Et  Enfin  d'un  acte  du  9  Avril,  1855,  par  lequel,  dans  lea  m^mes  circonstances,  Richard 
EmIey  a,  de  son  cot6,  transfer^  ^  Louis-Joseph  Castrique  le  b6n6fice  dea  deux  actes  ci-dessus 
analyses ; 

"  Lesqoels  trois  actes  ont  6t6  enregistr^s  an  Havre,  le  9  Aofit,  1855 ; 

"  Attendu  que,  d'aprds  Blackstene,  2*  volume  do  la  4®  Edition  d'Oxford,  page  157,  il  y  a  deux 
cspices  de  gage,  le  gage  vif,  vivum  vadium,  et  le  mortgage,  mortuum  vadium; 

**  Qu'il  y  a  gage  vif  lorsqu'un  bien  est  d#livr6  par  Temprunteur  au  pr^teur  jnsqu'd,  ce  que 
les  revenus  aienfc  rembours6  la  somme  emprunt^e  (on  dit  qu'en  ce  cas  le  gage  est  vivant, 
paisqa'il  snrvit  d,  la  dette,  et  qu'apr^s  le  paiement  d'icelle  il  fait  retour  il  I'emprunteur) ; 

"  Qu'il  y  a  mortgage  lorsque  le  bien  est  d61ivr6  au  prdteur  sous  la  condition  que,  si  Tem- 
ptunteur  rembourse  la  somme  pr£t6e  au  jour  fix6  dans  I'acte,  Temprunteur  mortgagier  restera 
en  possession  du  gage,  parce  qu'au  contraire,  en  cas  do  non-paicment  au  temps  indiqu^,  le  gage 
est,  par  la  loi,  mort  pour  I'emprunteur,  qui  est  d^poss^d^,  et  lo  droit  du  mortgag6  sur  le  bien 
o'estpas  conditionnel,  mais  absolu; 

"Attendu  qu'il  est  bien  Evident,  d'aprds  ces  definitions,  que  le  contrat  intcrvenu  cntre  John- 
Oeorge  Clauss  ct  Harrison,  dont  le  b^n^fice  a  ^t^  transmis  iL  Emley  et  ensuite  &  Castrique,  est 
un  contrat  do  mortgage ; 

"Attendu  que,  d'aprds  un  acte  du  Parlement  anglais  du  4  AoCLt,  1845,  rendu  dans  les 
huiti^me  et  ncuvi^me  ann^es  du  rt^gne  de  la  reine  Victoria,  il  est  d£cr6t6  qu'aucun  navire  ne 
peul  jouir  des  privileges  et  avantagoa  de  navire  anglais,  H  moins  qu'il  n'ait  Ct6  enregistr6 
comme  tel  par  les  autoriies  designees,  et  qu'on  n'ait  obtenu  do  ces  autorit^s  an  certificat 
d'cnregistrement  dans  la  forme  voulue : 

"Que  les  autorit^s  dont  11  s'agit  sont  d'ailleurs  en  Angleterro  les  recoveurs  on  contrCleurs 
des  douanes ; 

**  Que,  d'aprds  le  n**  37  du  dit  acte,  aucnn  contrat  de  vente  ou  de  mortgage  d'un  navire  ne 
sera  valable  jusqu'a  ce  que  I'acte  de  vente  on  autre  instrument  soit  produit  au  receveur  on 
contrOlenr  des  douanes  du  port  d'cnregistrement,  et  jusqu'll  ce  que  ce  receveur  ou  contrOleur 
ait  inaer6  lea  mentions  des  parties  essentielles  de  I'acte  de  vente  ou  de  mortgage  au  dos  du 
certificat  d'enregiatrement ; 

"Que,  d'apr^s  I'article  39  de  ce  m^me  acte  du  Parlement,  il  est  defendu  aux  receveurs  on 
eoQtr61enn  d'enregistrer  nn  autre  acte  do  vente  on  de  mortgage  avant  trente  jours  &  partir  de 
I'enregistrement  du  premier,  ou,  si  le  navire  n'est  pas  dans  le  port  oil  il  a  6t^  enregistr^,  avant 
Create  jours  1  partir  do  son  retour,  lesquels  d61ais  sont  aocord^s  pour  qu'on  puisse  pfoduire  le 
certificat  d'enregistremcnt  du  receveur  ou  contrdleur  qui  doit  I'endosser,  de  I'acte  du  vente  ou  de 
mortgage,  et  dans  le  cas  ou,  dans  lea  dita  delais,  I'acheteur  ou  le  mortgage  n'ont  produit  le 
certifieat,  les  receveurs  ou  contrOleurs  pourront  enregistrer  tout  autre  acte  de  vcnto  ou  de 
mortgage,  et  conf^rer  des  droits  k  an  autre  acheteur  ou  mortgage,  qui  produira  le  certificat 
poor  le  faire  endosser,  la  veritable  intention  de  I'acte  du  Parlement  etant  que  les  divers  acheteurs 
ou  mortgages  aient  rang  et  priorite,  non  suivant  la  date  oil  leurs  contrats  ont  ete  enregistres, 
mais  suivant  eelle  a  laquelle  a  ete  fait  I'endossement  sur  le  certificat  d'cnregistrement; 

"  Attendu  qu'il  est  bien  evident,  d'aprcs  la  legislation  qui  vient  d'etre  analysee,  que  o'est 
eet  endossement  qui  seul  complete  et  opere,  i  regard  des  tiers,  la  translation  do  propriete  oa 
1m  droits  resultant  de  I'acte  de  mortgage,  et  qu'ainsi  se  trouve  justifie  par  un  texte  precis  le 
prineipc  pose  par  le  Tribunal  dans  son  jugement  du  2  Aofit,  1856,  intcrvenu  entrc  Castrique  et 
C*etTroteux  et  joints,  sur  I'opposition  ^  la  vente  fait  par  Castrique:  c'cst  il  savoir  qu'il  est 
iapoMible  d'admettre  qu'nno  legislation  commerciale  quolconque  puisse  permettre  qu'on  nftTiro 
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*401      ^^  ^  ^^^^  ^^^^  ^^^^  ^  ^^  ^^  ^^^^  country  would  be  "^wholly 

-■  void  as  against  A. ;  and  we  are  not  informed  that  the  law  of  France 

differs  in  this  respect  from  our  own.     This  is  to  our  minds  decisive  of 

the  present  case:   and  we  are  relieved  from  considering  whether,  if 

en  cours  de  yojage  paisso  £tre  yenda  on  engage  sane  qn'anoiine  mention  du  contrat  de  rente 
ou  de  nantisBement  soit  faite  sur  Tacte  de  nationality,  c'ost-^-dire,  pour  les  nayires  anglais,  Bor 
le  certificat  d'enregistrement; 

''  Attendu  que  los  actes  da  30  Noyembre,  1854,  da  2  F6yrier,  1855,  et  dn  9  Ayril,  1855, 
ont  bion  ^l^  enregistr^s  il  la  douane  de  Liyerpool,  les  2  D^cembre,  1854,  3  Feyrier,  1855,  et  ; 

13  Avril,  1857,  mais  que  Tacte  de  nationality  du  nayire  Ann  Martin,  c'est-a-dire  le  certificat  | 

d'enregifltrement  de  ce  nayire,  dont  ^tait  porteur  le  oapitaine,  et  qui  a  iik  frapp6  au  Hayre  i 

par  la  saisie,  n'ayant  pu  Otre  represents  an  receyeur  de  la  douane  de  Liyerpool,  rendosBement  { 

exig6  par  la  loi  anglaise  n'a  pu  ayoir  lieu ;  que  le  contrat  de  mortgage  n'a  done  paa  re^ u  sa 
perfection  h.  regard  des  tiers ; 

"  Que  le  Tribunal  d.  d^jJl  jng6,  le  2  Aoftt,  1856,  que  ce  contrat  n'a  pas  conf£r6  iL  Castriqne  et 
G*  lo  droit  de  rScIamer  la  propriStS  du  nayire  Ann  Martin  ,*  qu'il  ne  lenr  a  pas  dayantage 
transmis  un  droit  de  pr6f6rence  sur  le  prix ;  que  la  demande  de  Castrique  et  C*,  tendant  il 
obtenir  une  collocation  en  priyil6ge,  doit  done  6tre  rejetSe ; 

"  Attendu  quo  Castrique  et  C  ont  contest^  los  droits  reconnus  par  M.  le  juge-commissaire  ao 
profit  do  Victor  Elin,  Delaroche,  Armand  Delessert  et  C*  et  de  Troteux; 

'<Que  le  Tribunal  ne  s'arr^tera  pas  longtemps  \  discuter  le  mojen  iir6  de  oe  que  ces 
nSgocianta  ne  seraient  pas  porteurs  sSrieux  des  titres  en  yertu  desquels  lis  ont  agi ;  que,  saisia 
par  la  yoie  de  rendosseraent  des  traites  tir^s  par  le  capitaine  Benson  sur  le  propri6taire  dn 
nayire  Ann  Martin,  John  George  Clauss,  yalenr  refue  pour  dSbours  faits  pour  le  nayire,  ils  ont  i 

obtenu  jugement  contre  Benson,  reprSsentant  au  Hayre  le  propriStaire  du  nayire :  i 

''Quo  Castrique  et  C*  ont  formS  une  tierce-opposition  ^  ces  jngements;  qu'ils  en  ont  (t6  \ 

d£bout68  par  jugement  du  21  D6cembre,  1857,  confirm^  par  arrSt  de  la  Cour  du  14  Aodt,  1858;  | 

que  dds-lors  la  16gitimit6  des  cr6ances  d'Elin,  Delaroche,  Armand  Delessert  et  C%  et  de  Troteux,  ' 

est  incontestable;  ' 

"Attendu,  en  ce  qui'eonceme  le  priyillge  qui  lenr  a  6tS  aooordS,  que,  d'apr^s  la  jurisprudence 
anglaise,  constatSe  par  de  nombreux  arrets,  des  lettres  de  change  tir6os  par  le  capitaine  sur  le 
propriStaire  du  nayire,  oomme  assurance  de  I'argent  ayanc6  au  capitaine,  quoique  accompagnSes 
d'un  engagement  yerbal  du  capitaine  portant  que  le  nayire  serait  affect^  au  paiement  de  ces 
lettres,  ne  peuyent  ^tre  considSrdes  comme  des  actos  hypothdcaires  (Liyre  d'Abbott  sur  la  loi 
des  nayires  marchands  et  des  marins,  9**  Edition,  1854,  page  132) ; 

"Que  ce  m^me  auteur,  page  122,  s'exprime  ainsi:  'Nous  ayons  yu  pr6cSdemment  que  le 
maitre  pent,  dans  certains  cas,  hypothSquer  le  nayire  en  pays  Stranger ;  maintenant  je  me 
propose  de  considSrer  la  nature  des  actes  par  lesquels  un  nayire  pent  6tre  affect6  par  le 
capitaine  comme  sScuritS  de  paiement  d'une  dette  contractSe  pour  ce  nayire ;  ces  aotes  sont 
ordinairement  qualifies  de  prdts  IL  la  grosse  ;* 

"  Attendu  que  dds-lors  Elin  et  joints,  n'Stant  porteurs  d'aucune  lettre  de  grosse,  ne  peuyent 
rSclamer  aucun  priyilSge  d'apr^s  la  loi  anglaise ; 

"  Qu'il  importe  pen  qu'ils  aient  obtenu  condannation  en  priyil6ge :  que  o'esi  seulemeni  lors 
de  la  distribution  que  les  priyilSges  doiyent  Stre  apprSciSs  et  classes ; 

"  Qu'cnfin  il  ne  pent  exister  sur  une  mSme  chose  trois  ordres  de  crSanoiers,  sayoir :  des 
crSanoiers  priyilSgiSs,  des  crSanciers  chirographaires,  et  des  crSanciers  qui,  sans  Stre  priyilSgiSs, 
seraient  prSfSrSs  aux  crSanciers  simplement  chirographaires ; 

"  Que  I'exemple  citS  pour  Stayer  le  systdme  contraire  et  tirS  de  I'article  280  da  Code  de 
Commerce,  inapplicable  d'ailleurs  au  procds,  est  mal  choisi,  puisque  les  dommages-iniSrSts 
dus  aux  affrSteurs  sont  olassSs  par  I'artiole  191  an  nombre  des  crSances  priyilSgiSea  sur  les 


nayires  ; 


"  Qu'il  importe  done  peu  qu'Elin  et  joints  aient  justifiS  que  le  montant  des  lettres  de  change 
a  StS  employs  pour  les  besoins  du  nayire ;  qu'ayant  nSgligS  les  prScautions  youlues  psur  la  loi 
anglaise  pour  obtenir  raffeetation  speciale  du  nayire  2l  la  sScuritS  de  leurs  crSancea,  ils  sont 
simples  crSanciers  chirographaires  du  propriStaire,  comme  Castrique  et  C*  ; 

"  Attendu  que  les  diyerses  dScisions  interyenues  ci-dessus  sont  d*autant  plus  acceptables  par 
les  tribunaux  fran^ais  que,  basSes  sur  la  ISgislation  et  la  jurisprudenoe  anglaises,  eUea  sent 
conformes  2l  la  loi  fran^aise ; 

"  Qu'en  effet,  cette  loi,  d'une  part,  ne  connait  pas  le  contrat  de  mortgage  dont  est  armS 
Castrique,  et  exige  eertaines  formalitSs,  qui  n'ont  pas  StS  remplies,  pour  que  les  ayanoea  faitei 
an  oapitaine  en  cours  de  son  yoyage  soient  priyilSgiSes, 

'*  Par  ces  motifs, 

''Le  Tribunal,  en  pronon^ant  dSfaat  oontro  WiUiam  Bird,  Charles-Iaaac  Forget,  Thomai 
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♦it  had  appeared  that  by  the  French  law  the  title  of  the  purchaser  ^^ . - 
under  a  judicial  sale  is  valid,  notwithstanding  the  invalidity  or  ille-  ■- 
gality  of  the  preliminary  proceedings,  that  law  would  be  recognised  in 
this  *country  as  giving  a  good  title  to  the  purchaser,  according  p^^o 
to  the  maxim  Locus  regit  actum.  We  pronounce  no  opinion  upon  ^ 
this  latter  point,  which  we  mention  only  lest  it  should  be  supposed  to 
have  escaped  our  attention. 

*For  these  reasons,  the  proceedings  in  France  did  not  defeat  rtA^ 
the  title  which  by  the  law  of  this  country  the  plaintiff  acquired,  •■ 
unincumbered  by  any  lien  or  "privilege"  for  the  advances,  or  the  bill 
drawn  in  respect  of  them. 

♦It  only  remains  to  notice  the  argument  that  the  plaintiif,  by  t-^aa 
bidding  at  the  sale,  gave  it  validity.  This  argument  cannot  pre-  ^ 
vail ;  for,  the  plaintiff  obviously  did  not  intend  to,  and  indeed  could  not 
in  point  of  law,  ratify  the  sale  made  adversely  to  him,  and  not  in  his 
name.  And  there  was  no  estoppel  between  him  and  the  defendants, 
because  the  latter  do  not  appear  to  have  known  of  or  been  misled  by 
the  fact  that  the  plaintiff  was  a  bidder. 

Our  judgment  is  therefore  for  the  plaintiff.    ' 

Judgment  for  the  plaintiff.(a) 

• 

Cbilton,  Wniiam-Henri  Higgins,  et  Tbomas  RiggOy  an  nom  et  eomme  syndics  d6finitif8  de  IIb 
fkillite  des  lienn  John-George  Claoss  et  C%  parties  saisies,  fante  d'avoir  con8tita6  aroa^  et  de 
comparutre,  ordonne  que  Tdtat  d'ordre  provisoire  deviendra  d^fioitif  en  ce  qui  conceme  la 
fixation  de  la  somme  II  oolloquer  et  lea  coUooations  allonges  sons  les  n®'  1,  2,  3,  4,  5,  6,  T,  8,  9 
et  10  de  I'^tat  de  distribation  proTisoire ;  met  an  n^ant  les  collocations  priril^gi^os  allon^s  & 
Elin  loas  le  n*^  11,  it  Delaroohe,  Armand  Belessert  et  C*  sous  le  n°  12,  et  21  Trotenz  sona  le 
Q^  13 ;  ordonne  que  lea  dits  Elin,  Delaroche,  Armand  Delessert  et  C*,  et  Trotenz,  ainsi  qu* 
Cutriqne  et  €*,  viendront  an  marc  le  franc  snr  le  restant  de  la  somme  iL  distribner  po«r  leura 
erlances,  telles  qn'ellea  ont  £t6  fizzes  par  M.  le  jnge-commiasaire;  maintient  an  rarplaa  lea 
coUocations  en  sons-ordre  accord^es  ^  Trotenz  snr  Oastrique  et  C*  ;  accorde  21  M.  Leeonr^ 
•Toa6  le  pins  aneien,  ses  dipens  en  priviKge ;  acoorde  iL  Elin,  Belaroche,  Armand  Deleaaert 
et  C*,  Trotenz,  et  Caatriqae  et  C*,  lenrs  ddpens  an  rang  et  oomme  accessoire  de  leuxs 
er^anees." 

(a)  See  tbe  Code  de  Procedure  CirUe,  Part  I.,  Liv.  Y.,  Tit  6,  art  &46,  and  artkke  2123  and 
2128  of  the  Code  CItU. 

In  a  subsequent  case  of  Simpson  v.  mortgagee  filed  a  bill  for  an  injunetioo 
Togo,  1  Johns.  &  Hem.  18, 6  Jur.  N.  S.  and  receiver  against  the  purchaser.  On 
949,  29  L.  J.  Ch.  657,  a  question  quite  demurrer  to  the  bill,  it  was  held  by  Vice- 
similar  to  that  discussed  in  the  text,  Chancellor  Wood;  that  the  proceedings 
arose.  There  a  British  vessel,  which  in  the  Louisiana  court  were  tn  personam 
had  been  mortgaged  in  England  to  a  and  not  in  rem,  and  that  as  that  court 
British  subject,  when  in  New  Orleans,  had  proceeded  in  mistake  or  disregard 
vas  attached  by  creditors  of  the  mort-  of  the  English  law,  which  governed  the 
pagor,  not,  however,  it  would  seem,  for  contract,  the  mortgagee's  title  was  not 
any  debt  which  by  the  maritime  law  affected  by  the  sale.  The  cases  of  Cas- 
would  give  a  lien  on  the  ship.  The  trique  v.  Imrie,  in  the  text,  and  of  The 
mortgagee  intervened,  but  his  claim  was  Bold  Bucdeugh,  7  Moore  P.  C.  267, 
rejected,  as  was  stated,  on  the  ground  were  principally  relied  on.  See  also 
that  the  law  of  Louisiana  did  not  recog-  Cammell  v.  Sewell,  3  H.  &  N.  617,  5 
nisetbevalidityof  mortgages  of  chattels.  H.  &  N.  728. 

The  Tessel  was  sold  under  the  attach-  The  general  principle  that  a  sale  in 

meat,  and  on  her  arrival  in  England  the  proceedings  which  are  strictly  tn  remj 
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such  as  those  to  enforce  a  forfeiture  for  ment,  in  the  Supreme  Court  of  Penn- 
a  violation  of  a  rule  of  public  or  munici-  sylvania,  and  then  attached  on  a  libel 
pal  law,  or  those  in  prize  cases,  passes  a  for  wages,  in  the  District  Court  of  the 
title  as  against  all  the  world,  has  been  United  States;  and  pending  this  last 
almost  universally  adopted  in  the  United  suit,  the  order  for  sale  as  perishable  was 
States :  Hudson  v.  Guestier,  4  Cranch  made  in  the  foreign  attachment  suit. 
29.^;  Crondon  v.  Leonard.  Id.  434;  Thejudge  in  admiralty  notwithstanding 
]lo?e  V.  Hiraely,  Id.  241;  Williams  v.  proceeded  todecreea8ale,on  the  ground 
Aiuroyd,  7  Cranch  424 ;  Gelstone  v.  that  the  lien  of  the  wages  was  not  affect- 
lloyt,  3  Wheat.  246 ;  Cheriol  v.  Foos-  ed  by  the  proceedings  in  the  common 
satt,  3  Binney  220;  Peters  v,  Warren  law  court:  Wall  v.  The  Eoyal  Saxon,  2 
Ins.  Co.,  3  Sumn.  389;  Bradstreet  v.  Am.  Law  Reg.  324;  and  this  opinion 
Neptune  Ins.  Co.,  Id.  600 ;  Magoun  v.  was  sustained  by  the  circuit  judge  in 
N.  E.  Marine  Ins.  Co.,  1  Story  166;  Taylor  v.  The  Royal  Saxon,  1  Wallace, 
Thompson  2;.  Steamboat  Morton,  2  Ohio  Jr.,  311.  But  the  state  court,  on  a 
N.  S.  30;  Wellborn  t?.  Barr,  1  Texas  replevin  between  the  purchasers  under 
463 ;  N.  0.,  J.  and  G.  N.  Railroad  Co.  these  several  sales,  held  as  above  stated 
V.  Hemphill,  35  Mississ.  117;  though  in  in  Taylor  v,  Carryl,  ut  supra,  inter  a/w, 
New  York  the  condemnatidns  of  foreign  that  the  order  in  the  foreign  attachnieat 
prize  courts  have  been  held  to  be  only  was  in  r«n,  and  passed  a  title  against 
primii  facie  evidence,  as  against  third  ^H  the  world.  On  a  writ  of  eiTor  to  the 
persons:  Radcliffe  v.  U.  Ins.  Co.,  9  Supreme  Court  of  the  United  States  the 
Johns.  277;  Francis  v.  Ocean  Ins.  Co.,  judgment  was  affirmed,  solely  on  the 
6  Cowen  404,  2  Wend.  64.  This  doc-  ground  that  at  the  time  the  process  in 
trine  also  has  been  applied  to  sales  under  admiralty  was  issued,  and  at  the  time 
proceedings  in  rem  in  civil  causes:  of  sale,  the  vessel  was  in  the  actual 
Peters  v.  Warren  Ins.  Co.,  ut  supra;  custody  of  the  sheriff  under  the  foreign 
3Iagoun  v.  N.  E.  Marine  Ins.  Co.,  ut  attachment,  so  that  the  jurisdiction  of  a 
supra;  Thompson  y.  Steamboat  Morton,  court  of  admiralty  had  never  actually 
ut  supra;  The  Robert  Fulton,  1  Paine  attached,  there  being  no  proper  service 
620.  In  Woodruff  t;.  Taylor,  20  Verm,  of  process :  Taylor  v.  Carryl,  20  Howard 
65,  however,  it  was  held,  that  proceed-  U.  S.  583.  This  decision  was  by  a  bare 
ings  by  way  of  attachment  for  an  ordi-  majority  of  the  court,  and  the  dissenting 
nary  debt,  though  conclusive  between  opinion  of  Chief  Justice  Taney  is  de- 
the  parties,  so  far  as  the  property  at-  serving  of  great  consideration,  on  the 
tachcd  is  concerned,  even  though  the  general  question,  which  was  not  touched 
defendant  be  not  actually  served,  are  in  the  opinion  of  the  majority, 
not  in  rem  so  as  to  bind  the  interests  In  order  to  give  to  a  decree  the  cha- 
of  third  persons,  or  to  pass  the  title  of  racter  of  a  proceeding  in  rem,  it  must, 
any  but  the  defendant.  But  in  Taylor  of  course,  be  made  by  some  re^larlj 
V.  Carryl,  2  Am.  Law  Reg.  333,  24  established  tribunal  of  a  judicial  cha- 
Penn.  St.  259,  it  was  held  that  the  sale  racter,  the  res  must  be  legitimately 
of  a  ship  as  perishable  under  an  order  within  its  control,  and  the  proceedings 
of  court  made  in  the  course  of  proceed-  must  possess  a  certain  regularity,  ac- 
ings  by  foreign  attachment,  discharged  companied  with  at  least  constructive 
the  lien  of  seamen's  wages,  so  that  a  notice  to  parties  interested :  Sawyer  v. 
subsequent  sale  under  a  decree  of  a  court  Maine,  kc,  Ins.  Co.,  12  Mass.  291; 
of  admiralty  on  a  libel  for  those  wages  Rose  v,  Himely,  4  Cranch  241;  Brad- 
passed  the  title.  There  the  vessel  was  street  v. Neptune  Ins.  Co.,  3  Sumn.  608 ; 
£rst  seized  under  the  fbre^  attack-  Bnrnham  r.  Webster^  1  Wood  &  Min. 
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176;  WoodruflF  v,  Taylor,  20  Vermont  in  the  text  arose  from  the  fact  that  a 
65.  mortgage  under  the  English  law  is  more 
With  regard  to  the  question  discussed  than  a  mere  lien,  it  is  a  nominal  sale, 
ID  the  text,  the  decision  on  the  particular  or,  in  the-  language  of  the  decree  of  the 
case  was  afterwards  reversed  by  the  Tribunal  Civil,  vne  simple  vente  appa- 
Court  of  Exchequer  Chamber,  see  Imrie  rente.  Now  in  the  case  at  least  of  a 
V.  Castrique,  post,  p.  405,  and  the  error  real  sale,  properly  authenticated,  and 
of  the  learned  Judges  of  the  Common  entered  in  the  register  of  the  vessel,  it 
Pleas  in  considering  the  decrees  of  the  would  seem  that  debts  contracted  by 
French  courts  as  being  in  penonam  the  vendor  after  the  sale,  though  other- 
only,  clearly  pointed  out.  It  may  not  wise  privileged,  would  not  bind  the  ves- 
bc  impertinent  to  observe  that  the  first  sel :  1  Boulay  Paty  162.  The  French 
of  those  decrees,  that  of  the  Tribunal  court  met  this  difficulty,  by  deciding  on 
de  Commerce,  was,  in  effect,  rendering  what  it  now  seems  was  an  erroneous  in- 
it  into  its  English  equivalent,  nothing  terpretation  of  the  English  law,  though 
else  than  an  ordinary  decree  in  rem,  in  the  question  was  by  no  means  a  clear 
admiralty,  on  a  debt  contracted  for  one,  that  the  particular  mortgage  was 
supplies.  The  privil^e  of  the  French  void  by  reason  of  its  not  having  been 
law  (privilegium)j  though  not  exactly  endorsed  on  the  certificate  of  registry, 
synonymous  with  our  maritime  ^'  lien,''  The  mortgagees,  however,  were  parties 
has  this  in  common  with  the  latter,  that  to  these  proceedings;  it  was  an  express, 
it  confers  on  the  debt  to  which  it  is  if  &Q  erroneous,  adjudication  in  rem^ 
atUched  a  right  of  priority  of  payment  involving  the  very  point  on  which  their 
(according  to  some  order  established  by  subsequent  action  in  the  Common  Pleas 
law),  out  of  the  proceeds  of  the  thing  was  based;  and  it  is  hard  to  see,  except 
affected,  and  to  make  that  priority  on  the  supposition  that  the  latter  court 
avaiUble  by  a  judicial  sale.  The  decree  was  entirely  misinformed  as  to  the 
for  such  a  sale  is  an  adjudication  on  the  nature  of  the  French  decrees,  how  they 
status  of  the  thing,  and  it  involves  as  d  could  be  held  otherwise  than  as  con- 
consequence  its  ^'purgation*'  or  dis-  elusive.  These  remarks  are  to  *some 
charge  from  all  debts  to  which  it  may  degree  applicable  also  to  the  case  of 
be  rabject,  the  creditors  being  thrown  Simpson  v.  Togo,  cited  at  the  beginning 
on  the  fiind  produced :  1  Boulay  Paty,  of  this  note,  though  it  may  be  supported 
Cours  de  Droit,  &c..  Maritime,  106,  &o.  on  the  ground  that  a  deliberate  disre- 
So  far  as  a  mortgage  can  be  considered  gard  of  the  lex  loci  contractus,  stands 
merely  in  the  light  of  a  lien  or  hypothe-  on  a  different  footing  from  an  erroneous 
cation,  the  decree  would  divest  it,  as  of  but  honest  construction  of  it. 
eoone.    But  the  difficulty  in  the  oase 
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By  a  memorandam  of  charter  between  the  pUintiffi  the  captain  and  part  owner,  and  the  defend- 
ants, merchantii,  it  was  agreed  that  the  ship  should  load  in  the  London  Dock,  and  there  reeeire 
and  take  on  board  all  sach  lawful  goods  as  might  be  required  bj  the  chartoreni,  and  should 
therewith  proceed  to  Geelong,  and  there  deliver  the  cargo  agreeably  to  the  bills  of  lading ; 
that  the  captain  §hoHld  attend  daily  at  the  broker^e  office  to  eign  bills  of  lading  as  customary  ; 
that  the  whole  of  the  ship  should  be  at  the  disposal  of  the  charterers  for  the  conyeyanee  of 
goods  and  specie  (excepting  cabin  and  room  for  oflBcers,  crew,  and  stores);  that,  if  gunpowder 
were  shipped,  the  same  was  to  be  taken  on  board  whore  ordered  below  Blackwall,  as  custom- 
ary, Ac:  in  eoneideraiion  whereof  ih9  charterers  agreed  to  pay  freight  for  use  and  hire  of  the 
ship  1400/.,  with  a  gratuity  of  25  guineas  to  the  master,  payable  before  leaving  London  :  the 
freight  to  be  paid  as  follows, — so  much  as  might  be  payable  in  the  colony  by  bills  of  lading, 
to  the  extent  of  8002.,  to  be  taken  and  received  in  part  payment,  and  balance  (600Z.)  in  cash, 
less  seventy  days'  discount  from  the  date  of  clearing  firom  London :  forty  running  days  were 
to  be  allowed  the  charterers,  Sundays  and  holidays  excepted  (if  the  ship  were  not  soonw 
despatched),  for  loading  the  said  ship,  to  commence  from  date  of  h^r  being  ready  at  ber 
loading  berth  to  receive  cargo :  the  owner  further  engaged  that  the  ship  should  be  ready  to 
sail  for  her  destined  port  at  the  expiration  of  the  said  laying  days,  or  sooner  if  required  by 
the  charterers  :  if  the  ehip  were  not  ready  either  on  the  owner^e  or  charterers*  part  at  above-named 
datee,  then  demurrage  to  be  paid  by  the  party  in  default  at  the  rate  of  7L  per  diem  :  the  ship  to 
be  ready  on  or  before  the  10th  of  November,  or  charterers  to  have  the  option  of  cancelling 
that  agreement :  penalty  for  non-performance  of  the  agreement,  14002. :  should  bills  of  lading 
not  represent  8002.  payable  in  Qeelong  to  cover  the  balance  due,  then  the  difference  to  be  paid 
in  cash  before  sailing  firom  London. 

By  a  memorandum  in  the  margin  of  the  charter-party,  the  charterers  were  to  have  the  option 
of  shipping  acids  on  deck  to  the  extent  of  5  tons  measurement  at  shippers'  risk,  to  which 
effect  a  clause  was  to  be  inserted  in  bills  of  lading : — 

Ileld,  that  the  600/.  and  the  25  guineas  being  by  the  terms  of  the  contract  payable  on  the 
sailing  of  the  ship,  when  that  event  happened  those  sums  were  payable  on  request,  and  were 
recoverable  upon  a  common  indebitatus  count ;  and  that  the  captain,  who  was  a  part  owner, 
and  with  whom  and  in  whose'name  the  contract  was  made,  might  sue  upon  it  alone : 

Held,  also,  that  the  stipulation  for  the  payment  of  the  600/.  was  an  independent  stipulation,  and 
that  the  things  to  be  done  by  the  plaintiff  before  the  clearing  out  of  the  ship  were  not  eon- 
ditions  precedent  to  his  right  to  sue  for  that  sum : 

Held  also,  that  the  stipulation  that  the  captain  should  attend  daily  at  the  broker's  office  to  sign 
bills  of  lading,  was  not  a  condition  precedent  to  the  plaintiff's  right  to  sue  for  the  stipulated 
freight : 

Held  also,  that  the  stipulation  that  the  ship  should  be  ready  (for  loading)  on  or  before  the  10th 
of  November,  was  a  condition  precedent : 

Held  also,  that  the  demurrage  clause  was  not  applicable  to  the  case  of  a  delay  caused  by  the 
captain's  refusal  to  receive  on  board  goods  which  he  bon&  fide  but  erroneously  supposed  that 
he  was  not  bound  to  receive : 

Held  also,  that  the  charterers  were  not  entitled  to  set  off  or  deduct  from  the  plaintiff's  claim  in 
respect  of  the  600/.  freight,  the  expenses  incurred  by  them  in  consequence  of  such  refusal  of 
the  captain : 

Held  also, — ^by  Byles,  J., — that,  inasmuch  as  the  charter-party  specified  no  particular  day  for 
the  nailing  of  the  vessel,  a  delay  in  that  respect,  though  it  might  be  ground  for  a  cross-action 
by  the  charterers,  did  not  disentitle  the  plaintiff  to  sue  for  the  stipulated  freight. 

A  decision  upon  a  rule  to  reduce  the  damages,  may  be  the  subject  of  an  appeal  under  the  34th 
section  of  the  Common  Law  Procedure  Act,  1854,  17  A  18  Vict.  c.  125. 

This  was  an  action  for  freight  for  the  conveyance  by  the  plaintiff  for 
the  defendants,  at  their  request,  of  goods  in  ships ;  and  for  the  demur- 
rage of  a  ship  of  the  plaintiff  kept  on  demurrage  by  the  defendants ;  and 
^Aa-y  *for  the  defendants*  use  by  the  plaintiff  s  permission  of  ships  of 
J  the  plaintiff;  and  for  the  hire  of  ships  by  the  plaintiflF  let  to  hire 
to  the  defendants ;  and  for  money  agreed  to  be  paid  by  the  defendants 
to  the  plaintiff  for  the  privilege  of  putting  certain  goods  on  board  a  ship 
of  the  plaintiff  to  be  carried  to  their  destination,  and  which  goods  were 
shipped  accordingly ;  and  for  a  gratuity  agreed  by  the  defendants  to  be 
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paid  to  the  plaintiff  as  master  of  a  certain  ship  under  a  charter-party  of 
such  ship  made  between  the  plaintiff  and  the  defendants ;  and  for  money 
paid  by  the  plaintiff  for  the  defendants,  at  their  request ;  and  for  money 
fonnd  to  be  due  on  accounts  stated  between  them. 

The  particulars  of  demand  claimed  6002.  as  part  of  freight  payable  in 
London  under  charter-party,  26Z.  58,  as  gratuity  to  captain,  1962.  for 
twenty-eight  days  on  demurrage  (16th  of  December,  1857,  to  13th  of 
January,  1858,  at  7/.  per  day),  and  8L  &s.  for  surveying  fees. 

The  defendants  pleaded, — first,  never  indebted, — secondly,  payment 
before  action, — thirdly,  a  set-off  for  goods  sold  and  delivered,  work  and 
materials,  money  lent,  money  paid,  money  received  by  the  plaintiff  to 
the  use  of  the  defendants,  money  agreed  to  be  paid  by  the  plaintiff  to 
the  defendants  by  way  of  demurrage  for  default  in  readiness  of  the  ship 
under  the  charter-party,  interest,  and  money  due  on  accounts  stated. 
On  these  pleas  issue  was  joined. 

The  particulars  of  set-off  claimed  various  sums  paid  on  ship's  account, 
and  also  3302.  received  by  the  plaintiff,  1682.  for  twenty-four  days' 
demurrage  at  72.  per  day,  as  per  charter-party,  and  various  sums  amount- 
ing in  the  whole  to  212.  2^.  paid  to  shippers  for  delay  and  expenses  and 
to  surveyors. 

The  cause  was  tried  before  Erie,  C.  J.»  at  the  sittings  in  London 
after  last  Michaelmas  Term.  The  claim  of  the  plaintiff  was  confined  to 
the  6002.,  less  discount,  *for  freight  payable  in  London,  and  the  r^M^ 
gratuity  of  262.  5^. ;  and  credit  was  given  for  3302.  admittedly  ^ 
paid.  In  the  course  of  the  trial,  various  payments  on  ship's  account  were 
proved  or  admitted,  further  redhcing  tne  plaintiff's  claim  to  1882. 19«. 
10(2.  ^        ^  . 

The  following  facts  also  appeared  in  evidence,  or  were  admitted  at 
the  trial : — 

On  the  29th  of  October,  1857,  the  plaintiff,  the  master  and  part  owner 
of  the  ship  Van  Laffert  Lehsen,  and  the  defendants,  signed  a  charter- 
party  in  these  words : — 

''  London,  29th  October,  1857. 
''  Memorandum  of  agreement  between  Captain  Seeger,  captain  of  the 
good  ship  or  vessel  called  the  Van  Laffert  Lehsen  3/3  Veritas,  and  cop* 
pered,  of  424  tons  British  measurement  or  thereabouts,  now  in  London, 
and  Mr.  William  Duthie  and  Adamson  &  Ronaldson,  of  London,  under- 
take that  the  said  ship,  being  now  tight,  staunch,  and  strong,  and  in 
every  way  fitted  for  the  voyage,  shall  load  in  the  London  Dock,  in  the 
river  Thames,  and  there  receive  and  take  on  board  all  such  lawful  goods 
ic,  as  may  be  required  by  said  charterers ;  and,  beine  so  loaded,  shall 
therewith  proceed  to  Oeelong  Wharf,  to  be  lightered  over  the  bar  at 
charterers'  expense,  ship  being  free  from  any  charge  for  lighterage,  and 
there  deliver  said  cargo  agreeably  to  the  bills  of  lading,  which  are  to 
stipulate  the  cargo  to  be  taken  from  alongside  at  the  expense  and  risk 
of  the  consignees  of  the  same  (the  act  of  God,  the  Queen's  enemies,  fire, 
&nd  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
xtavigatiou,  of  whatever  nature  and  kind  soever  during  the  said  voyage 
tlways  excepted).  The  captain  to  attend  daily  at  the  broker* e  office  to 
^n  bills  of  lading  J  as  customary,  and  at  any  rate  of  freight,  without 
prejadice^to  this  charter.  The  whole  of  the  $hip  to  be  at  the^die'  p^^ 
ywd  of  the  charterers  for  the  conveyance  of  goode  and  specie  (ex-  ^ 
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the  condition  was  not  executed,  and  the  express  contract  was  still  open 
and  unperformed ;  that,  if  he  was  entitled  to  recover  in  indebitatus 
assumpsit,  it  could  only  be  as  on  a  quantum  meruit,  following  the  scale 
^rn-i  of  remuneration  stipulated  for,  with  suitable  deductions  for  the 
^  ^failure  of  performance  of  stipulations  on  the  plaintiff's  part ;  and 
that  the  defendants  were  entitled  to  set  off  168/.  for  twenty-four  days' 
demurrage,  the  lay  days  having  expired  on  the  23d  of  December,  1857, 
and  the  ship  not  having  sailed  till  the  14th  of  January,  owing  to  the 
plaintiff's  default. 

All  these  points  were  reserved  by  the  Lord  Chief  Justice  for  the 
opinion  of  the  court ;  and,  under  his  lordship's  direction,  a  verdict  was 
found  for  the  plaintiff  for  1882.  Ids,  10(2.,  but  subject  to  leave  reserved 
for  the  defendants  to  move  to  enter  the  verdict  for  them,  or  to  reduce 
the  damages. 

Grove^  Q.  C,  in  Hilary  Term  last,  in  pursuance  of  the  leave  reserved 
to  him  at  the  trial,  moved  for  a  rule  to  enter  a  verdict  for  the  defendants 
or  to  reduce  the  damages. — This  is  an  unrescinded  open  contract,  and 
not  being  executed  indebitatus  assumpsit  will  not  lie  upon  it ;  and,  if  it 
would,  the  action  should  have  been  brought  by  the  owners,  and  not  by 
the  captain.  If  the  action  had  been  brought  upon  the  charter-party,  as 
it  ought  to  have  been,  the  defendants  might  have  raised  the  several 
points  as  to  the  non-performance  of  conditions  precedent  by  their  pleas, 
which  they  are  precluded  from  doing  by  the  general  form  of  declaring. 
[WiLLES,  J. — Wherever  there  is  a  sum  of  money  due  from  the  one  party 
to  the  other  in  respect  of  a  consideration  which  has  been  executed, 
indebitatus  assumpsit  will  lie. J  Here,  the  consideration  is  not  executed. 
[Erle,  0.  J. — As  to  the  600l  which  was  to  be  paid  on  the  ship's  clear- 
ing out,  it  is.]  If  it  is  the  implied  contract  that  is  relied  on,  the  present 
plaintiff  is  not  the  proper  party  to  sue.  The  600/.  payment  in  advance 
on  account  of  the  stipulated  freight  of  1400/.,  and  the  gratuity  of  25 
guineas  to  the  captain,  were  to  be  paid  in  consideration  of  the  perform- 
ance of  the  several  stipulations  in  the  charter-party  on  the  part  of  the 
*^^1  *^^^^^  ^^  ^®  performed :  and,  further,  it  is  submitted,  that  the 
^  master  forfeited  his  right  to  the  gratuity  by  his  misconduct  in 
refusing  to  take  on  board  goods  which  it  ultimately  turned  out,  and 
indeed  was  conceded,  that  he  was  bound  to  receive.  Then,  the  defend- 
ants claim  to  be  entitled  to  set  off  or  deduct  demurrage  at  the  rate  of 
7/.  per  day  for  the  number  of  days  which  were  consumed  by  the  captain's 
refusal  to  receive  on  board  the  acids  and  gunpowder,  certain  expenses 
incurred  by  the  defendants  in  respect  of  those  goods,  and  the  fees  paid 
to  the  surveyors  lor  ascertaining  whether  or  not  the  ship  could  receive 
them  on  board.  In  respect  of  the  first,  it  is  submitted  that  the  defend- 
ants are  entitled  to  a  deduction  for  twenty-four  days  at  7/.  per  day, 
under  the  demurrage  clause  of  the  charter-party,  which  provides,  that, 
**  if  the  ship  be  not  ready  either  on  the  owner's  or  charterers'  part  at 
above-named  dates,  then  demurrage  to  be  paid  by  the  party  in  default, 
at  the  rate  of  7/.  per  diem."  Perhaps  *'  demurrage"  is  not  the  term 
that  is  precisely  applicable  to  the  case  of  a  default  by  the  owner.  In 
Valente  v.  Gibbs,  6  C.  B.  N.  8.  270  (E.  C.  L.  R.  vol.  95),  the  language 
of  the  charter-party  was  thus, — "should  the  vessel  be  unnecessarily 
detained,  such  detention  to  be  paid  for  by  the  party  delinquent  to  the 
party  observant,  at  the  above-named  rate  (7/.  per  day)  of  demurrage  or 
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compensation."     In  Fletcher  v.  Djche,  2  T.  B.  82,  it  was  held,  that,  if 
two  persons  agree  to  perform  certain  work  in  a  limited  time,  or  to  pay 
a  stipulated  weekly  sum  for  such  time  afterwards  as  it  should  remain 
unfinished,  and  a  bond  is  prepared  in  the  name  of  both,  but  is  executed 
by  one  only,  with  condition  for  the  due  performance  of  the  work  or  the 
payment  of  a  weekly  sum,  and  the  work  is  not  finished  in  the  time,  such 
weekly  payments  are  not  by  way  of  penalty,  but  in  the  nature  of  liqui- 
dated damages,  and  may  be  set  off  by  the  obligee  in  an  action  brought 
against  him  by  *the  obligor  who  executed.     [Erle,  C.  J. — The  r^cA 
difficulty  with  the  captain  arose  durinff  the  currency  of  the  forty  L 
laying  days.     The  captain,  acting  bona  fide,  objected  to  take  the  acids 
and  lucifer-matches  on  board,  partly  on  the  ground  of  the  danger  to  the 
rest  of  the  cargo,  and.  partly  because  he  conceived  the  vessel  to  be 
already  fully  loaded.     This  dispute  led  to  a  reference  to  Lloyd's  sur- 
veyor, who  decided  that  the  captain  was  wrong  in  his  objection ;  and 
accordingly  the  goods  were  put  on  board,  and  the  ship  sailed  as  soon  as 
she  was  ready.     The  defendants  claimed  a  deduction  in  respect  of  the 
delay  thus  occasioned.     On  the  other  hand,  it  was  insisted  that  the 
demurrage  clause  was  only  applicable  to  a  delay  in  sailing  after  the 
expiration  of  the  laying  days,  or  to  a  delay  in  a  subsequent  part  of  the 
voyage.]     The  captain  had  no  justifiable  ground  for  objecting  to  receive 
the  goods  which  were  tendered  to  him ;  and,  he  being  thus  in  default,  it 
is  submitted  that  the  owners  are  liable  to  pay  the  stipulated  sum  of  IL 
per  day  for  the  delay.     In  Turner  v.  Diaper,  2  M.  &  6.  241  (E.  C.  L. 
A.  vol.  40),  2  Scott  N.  B.  447,  it  was  held,  that,  where  a  person  is 
employed  to  do  certain  work  for  a  certain  sum,  and  part  of  the  work  is 
afterwards  done  by  the  employer^  the  amount  of  the  latter  work  is  matter 
not  of  set-off  but  of  deduction.     Where,  therefore,  in  debt  for  work  and 
labour,  the  defendant  pleaded,  never  indebted  except  as  to  372.  6«.  8(2., 
payment  of  36/.  3«.  before  action,  and  payment  of  1/.  3«.  8(2.  into  court, 
and  the  plaintiff  joined  issue  on  the  first  and  second  pleas,  and  took  the 
II.  3«.  8d.  out  of  court,  and  at  the  trial  the  defendant  proved  an  agree- 
ment to  do  the  work  for  40/.,  and  that  he  has  paid  36/.  3«.  on  account, 
independently  of  the  1/.  3«.  8(2.  paid  into  court,  and,  to  cover  the 
balance,  2/.  13«.  4(2.,  he  proved  that  he  had  employed  workmen  to  finish 
the  work,  and  had  paid  them  the  last-mentioned  sum, — it  was  held  that 
the  evidence  was  ^admissible  under  the  plea  of  never  indebted,  and  r^iLc 
that  the  2/.  139.  4(2.  could  not  be  pleaded  as  a  set-off.     Erskine,  '- 
J.,  there  says :  *'  As  to  the  sum  of  2/.  13«.  4(2.,  the  defence  cleariy  was, 
not  in  the  nature  of  a  set-off,  but  that  the  work  was  not  done."     [Wil- 
liams, J. — In  that  case,  the  plaintiff  could  not  have  asserted  that  he 
had  performed  his  part  of  the  contract.]     So  here,  it  is  submitted  that 
the  plaintiff  has  not  performed  his  part  of  the  contract,  so  as  to  entitle 
him  to  sue  for  these  sums  as  upon  an  executed  consideration ;  but,  at 
the  most,  can  only  be  allowed  to  recover  the  balance :  Green  v.  Farmer, 
4  Burr.  2221. 

Erle,  C.  J. — ^We  are  of  opinion  that  the  defendants  are  entitled  to 
a  rule  thus  far,  viz.,  so  far  as  regards  their  claim  for  demurrage  at  the 
rate  of  7/.  per  day  for  the  time  during  which  the  captain  delayed  the 
loading  of  the  ship,  and,  as  the  defendants  contend,  wrongfully  and  in 
defiance  of  his  contract  under  the  charter-party, — that  they  are  entitled 
to  a  rule  to  avail  themselves  of  that  claim,  either  as  matter  of  set^ofi^  if 
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it  is  properly  available  in  that  way,  or  as  a  ground  for  defeating  the 
plaintiff's  claim  altogether,  in  case  it  should  turn  out  on  discussion  that 
the  loading  of  the  ship  according  to  the  contract  for  that  purpose  con- 
tained in  the  charter-party  was  a  condition  precedent  to  the  right  of  the 
owner  to  demand  the  6002.  and  the  25  guineas  gratuity  to  the  captain 
on  the  ship's  clearing  from  London.  But  we  are  of  opinion  that  there 
should  be  no  rule  oh  the  ground  that  the  action  is  misconceived,  because 
we  are  of  opinion  that  if  the  contract  was  a  special  contract  for  the 
payment  of  a  specific  sum  on  the  happening  of  a  given  event,  the  mo-  ] 

ment  that  event  happened,  the  money  was  payable  on  request,  and 
therefore  indebitatus  assumpsit  would  lie.  We  are  also  of  opinion  that 
there  should  be  no  rule  on  the  ground  of  the  action  being  brbught  by 
^cg"|  the  master  alone  without  ^joining  the  other  part  owners,  because 

^  the  contract  was  made  with  the  captain  alone;  and,  tliough   it  ;i 

turns  out  that  he  was  acting  partly  on  his  own  behalf  and  partly  as 
agent  for  his  co-owners,  yet  he  liad  a  personal  interest  in  the  contract, 
and  therefore,  if  nothing  remained  to  be  done  on  his  part,  he  had  a 
right  to  sue  for  the  600J.  and  25  guineas  payable  by  the  defendants 
under  the  contract,  and  to  sue  in  indebitatus  assumpsit.     With  regard  \\ 

to  the  defendants'  claim  to  set  off  the  expenses  incurred  by  them  in  con- 
sequence of  the  captain's  wrongful  refusal  to  receive  on  board  certain 
cargo  which  had  been  provided  by  them,  and  the  fees  paid  to  the  sur-  i 

veyors  who  were  called  in  to  determine  whether  or  not  the  captain  was 
justified  in  such  refusal,  we  are  of  opinion  that  the  defendants  cannot 
avail  themselves  of  either  of  those  sums  either  as  matter  of  set-off  or 
as  matter  of  deduction  from  the  sums  payable  by  them  under  the  char- 
ter-party. These  matters  do  not  constitute  any  debt,  but,  assuming 
them  to  be  chargeable  at  all,  are  mere  incidental  and  unliquidated  dam- 
ages :  and,  further,  we  are  of  opinion  that  these  are  not  matters  for 
deduction,  within  that  class  of  cases  where  it  has  been  held  that  a  de- 
fendant may  avail  himself  in  reduction  of  damages  of  the  plaintiff's 
failure  to  perform  a  part  of  his  contract, — as,  for  instance,  where  a 
builder  contracts  to  perform  certain  work  for  a  given  sum,  but  as  to  a 
portion  of  it  altogether  fails;  if  the  party  with  whom  he  contracts 
accepts  the  work  done,  he  is  only  bound  to  pay  for  it  what  it  is  reason- 
ably worth :  the  builder  cannot  claim  in  respect  of  work  which  he  has 
left  unperformed ;  but  that  is  not  a  case  of  deduction ;  it  is  a  failure 
of  proof.  The  present  case  does  not  fall  within  that  principle.  The 
contract  is,  to  pay  600/.  and  25  guineas  on  the  ship's  clearing  out  from 
London.  The  vessel  having  cleared  out,  the  plaintiff's  contract  is 
j^riT-i  wholly  *performed, — subject  to  the  question  as  to  the  delay  caused 
-*  by  the  captain.  The  money  being  due,  no  deduction  or  abate- 
ment from  the  amount  can'  be  claimed. 

Qrove  suggested,  that,  as  to  the  25  guineas  gratuity,  the  captain  had 
by  his  wrongful  refusal  to  load  as  he  was  bound  by  the  charter-party 
disentitled  himself  to  the  gratuity. 

WiLLES,  J. — It  has  long  been  established,  ever  since  the  year  1815, 
at  all  events,  that  the  master's  negligence  is  no  bar  to  his  recovering 
the  stipulated  gratuity,  but  only  ground  for  a  cross-action :  Shields  v. 
Davis,  6  Taunt.  65  (E.  C.  L.  R.  vol.  1). 

The  rule  was  accordingly  drawn  up  as  follows, — to  enter  a  verdict 
for  the  defendants  pursuant  to  leave  reserved,  *'  upon  the  ground  that 
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the  plaintiff  is  not  entitled  to  recover,  he  not  having  complied  with  the 
terms  of  the  charter-party,"  or  to  reduce  the  damages  by  IL  per  day 
for  demarrage  or  delay  occasioned  by  the  plaintiff's  default. 

Lushj  Q.  C,  and  Honymaiiy  now  showed  cause. — The  first  question 
is,  whether  the  plaintiff  is  entitled  to  recover  the  600?.  which  by  the 
terms  of  the  charter-party  was  to  be  paid  on  the  ship's  clearing  out  from 
London,  and  the  gratuity  of  25  guineas.     The  argument  on  the  other 
side  is,  that  the  clause  in  the  charter-party  which  provides  for  the  pay- 
ment of  freight  renders  all  the  preceding  stipulations  conditions  prece- 
dent to  the  right  of  the  owner  to  demand  the  freight  or  any  part  of  it ; 
so  that,  a  neglect  on  the  captain's  part  to  attend  at  the  broker's  office 
for  one  day,  or  his  refusal  on  whatever  ground  to  receive  a  part  of  the 
^intended  cargo  on  board,  would  be  an  answer  to  the  whole  de-  r*co 
mand ;  for,  if  the  600Z.  was  not  payable  on  the  ship's  clearing  out,  ^ 
it  would  not  be  payable  at  all.     From  the  case  of  Boone  v.  Eyre,  1  H. 
Bl.  273  (a),  2  W.  Bl.  1312,  down  to  the  present  time,  it  has  uniformly 
been  held,  that,  where  a  covenant  goes  only  to  part  of  the  consideration 
on  both  sides,  and  a  breach  of  such  covenant  may  be  paid  for  in  dam- 
ages, it  is  an  independent  covenant,  and  an  action  may  be  maintained 
for  a  breach  of  the  covenant  on  the  part  of  the  defendant,  without  aver- 
ring performance  in  the  declaration.     Then,  as  to  the  claim  to  deduct 
7/.  per  day  for  the  number  of  days  consumed  by  the  dispute  between 
the  captain  and  the  charterers  as  to  the  propriety  of  putting  on  board 
the  acids  and  lucifer-matches,  that  clearly  is  not  a  matter  for  set-off  or 
deduction  under  the  demurrage  clause  in  the  charter-party.     No  doubt 
the  master  was  wrong  in  refusing  the  goods  offered,  and  possibly  the 
charterers  may  have  a  cross-action  against  the  owners  for  that  refusal, 
whereby  the  loading  of  the  ship  was  delayed :  but  the  state  of  things 
contemplated  by  the  demurrage  clause  is,  a  delay  in  proceeding  with  the 
voyage,  the  goods  being  on  board.     The  master's  delay  may,  it  is  true, 
prevent  the  owners  from  counting  the  number  of  days  thus  consumed 
among  the  laying  days,  and  charging  the  charterers  demurrage  for  any 
excess  within  that  number :  but  it  could  give  the  latter  no  right  to 
charge  the  owners  with  the  stipulated  penalty  until  after  the  expiration 
of  the  forty  laying  days.    This  point  was  glanced  at  in  Valente  v,  Gibbs, 
6  C.  B.  N.  S.  270  (E.  C.  L.  R.  vol.  95).     And  in  Tarrabochia  v.  Hickie, 
1  Hurlst.  &  N.  183,t  it  was  held  that  the  stipulations  in  a  charter-party 
that  the  vessel,  being  tight,  staunch,  and  strong,  shall  sail  with  all  con- 
venient speed,  are  not  conditions  precedent  to  the  charterer's  obligation 
to  *ioad,  unless  by  the  breach  of  such  stipulations  the  object  of  r:|ccQ 
the  voyage  is  wholly  frustrated.     In  giving  judgment.  Pollock,  '■ 
C.  B.,  says :  '*  The  general  rule  laid  down  by  Lord  Ellenborough  in 
Davidson  v.  Gwynne,  12  East  381,  is,  ^  that,  unless  the  non-performance 
alleged  in  breach  of  the  contract  goes  to  the  whole  root  and  considera- 
tion of  it,  the  covenant  broken  is  not  to  be  considered  as  a  condition 
precedent,  but  as  a  distinct  covenant  for  the  breach  of  which  the  party 
injared  may  be  compensated  in  damages.' " 

Grove^  Q.  C,  and  Henderson^  in  support  of  the  rule. — It  is  submitted 
in  the  first  place  that  the  plaintiff  is  not  entitled  to  recover  either  the 
600/.  or  the  25  guineas  gratuity ;  and,  in  the  next  place,  that  the  de- 
fendants are  entitled  to  a  deduction  in  respect  of  the  days  during  which 
the  master  improperly  delayed  the  loading,  in  the  nature  of  demurrage. 
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By  the  charter-party,  a  round  sum  of  14002.  was  to  be  paid  as  freight 
for  the  voyage,  of  which  800Z.  was  to  be  paid  in  the  usual  way  at  the 
termination  of  the  adventure,  and  6002.,  and  25  guineas  gratuity  to  the 
captain,  on  the  clearance  of  the  ship,  that  is,  on  hier  obtaining  permis^ 
sion  to  sail :  Abbott  on  Shipping,  8th  edit.  348.  But  there  are  various 
things  which  the  owners  undertake  to  do  before  the  time  for  sailing 
arrives,  in  consideration  whereof  they  are  to  receive  prompt  payment. 
All  these  are  clearly  conditions  precedent  to  the  owners'  right  to  demand 
the  money.  If,  as  is  contended  on  the  other  side,  they  are  not  condi- 
tions precedent,  but  rest  in  contract  only,  it  follows  that  the  plaintiff 
might  have  cleared  the  ship  and  sailed  and  claimed  the  600Z.  without 
having  any  cargo  put  on  board  at  all.  [Btles,  J. — The  fair  meaning 
of  the  term  clearance,  is,  a  clearance  with  the  goods  on  board.]  The 
^'BOl  P^7^^^^  contemplated,  being  one  and  indivisible,  '''does  not  become 

-I  due  unless  all  the  conditions  in  the  charter-party  are  performed. 
The  consideration  is  entire :  Lucas  v,  Godwin,  8  N.  C.  737  (E.  C.  L.  R. 
vol.  32),  4  Scott  502  (E.  C,  L.  R.  vol.  36).  The  judgment  of  the  Ex- 
chequer Chamber  in  Chanter  v.  Leese,  5  M.  &  W.  698,  701,t  is  very 
much  to  the  purpose  here.  Tindal,  C.  J.,  says :  '^  But  it  was  further 
contended  that  it  must  be  taken  on  these  pleadings  that  the  other  five 
[patents]  are  good,  and  also  that  the  defendants  have  enjoyed  the  use 
of  them,  and  consequently  that  they  are  bound  to  perform  their  part 
of  the  agreement  by  paying  the  annuity,  and  must  bring  a  cross-action 
for  damages  in  respect  of  the  one  void  patent.  This  reasoning  would 
undoubtedly  apply,  if  the  consideration  had  been  divisible,  and  the 
money  payable  by  the  defendants  had  been  apportioned  by  the  contract 
to  the  different  parts  of  the  consideration ;  in  which  case  the  principles 
laid  down  in  Boone  v.  Eyre,  and  other  authorities  of  that  class,  would 
have  governed  the  present  decision.  But  here  it  is  plain  that  the 
enjoyment  of  all  the  six  patents  is  the  consideration  for  every  part  of 
the  defendant's  prombe,  and  that  the  annuity  to  be  paid  is  neither  ap- 
portioned by  the  contract,  nor  capable  of  being  apportioned  by  a  jury." 
[Btles,  J. — There,  no  one  of  the  patents  could  be  enjoyed  by  the  de* 
fendant  unless  all  were  conveyed.  Unless  he  had  the  whole  considera* 
tion  for  which  he  bargained,  he  would  have  nothing  at  all.]  If  the 
ship  had  performed  the  voyaee  and  earned  freight,  and  it  had  been 
payable  per  ton,  this  action  might  have  been  maintained.  [Btles,  J. — 
The  case  is,  by  arrangement,  to  be  considered  as  if  the  declaration  had 
been  specially  framed,  and  the  defendant  had  pleaded  the  non-perform* 
ance  of  conditions  precedent.]  The  only  consideration  for  the  prompt 
payment  would  be  the  performance  of  the  several  stipulations  contained 
^QY\  ^^  ^^®  charter-party  on  the  owners*  part.     [Btles,  J. — If  your 

-J  *own  argument  is  worth  anything,  it  would  equally  go  to  defeat 
the  plaintiff's  rieht  to  recover  the  8007.  on  arriving  out  at  Geelong.] 
If  the  action  had  been  for  freight  earned  by  the  vessel,  the  contract 
might  have  been  looked  at  to  ascertain  the  rate  at  which  the  freight 
was  payable.  In  Glaholm  v.  Hays,  2  M.  &  G.  257  (E.  C.  L.  R.  vol. 
40),  2  Scott  N.  R.  471,  by  a  charter-party  it  was  agreed  that  the  ves- 
sel should  proceed  to  Trieste,  and  there  load  a  full  cargo  of  wheat,  &c.| 
and,  being  so  loaded,  should  proceed  to  a  port  in  the  United  Kingdom ; 
<<  the  vessel  to  sail  from  England  on  or  before  the  4th  of  February  then 
next  :*'  and  it  was  held  that  the  sailing  of  the  vessel  from  England  on 
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or  before  the  day  named  was  a  condition  precedent  to  the  owner's  right 
to  sue  the  merchants  for  not  providing  a  cargo  at  Trieste.  Suppose 
the  vessel  had  sailed  on  the  5th,  the  same  argument  of  hardship  might 
have  been  urged  there :  but  the  answer  would  be,  "  The  parties  have  so 
stipulated."  [Byles,  J. — That  was  the  ordinary  case  of  a  warranty  to 
sail  on  a  given  day.  If  the  ship  be  not  ready  by  the  day  named,  the 
merchant  may  look  out  for  another,  and  sue  for  a  breach  of  contract. 
But  an  engagement  to  sail  with  "  the  first  fair  wind,"  or  "  the  first 
favourable  wind,"  would  not  be  a  condition  precedent :  Constable  v. 
Cloberie,  Palmer  397.]  In  Ollive  v.  Booker,  1  Exch.  416,t  to  an 
action  for  not  loading  a  vessel  in  pursuance  of  the  terms  of  a  charter- 
party,  the  defendants  pleaded,  setting  out  the  whole  of  the  charter- 
party,  which  stated  that  it  was  agreed  between  the  plaintiff,  "  original 
charterer  of  the  good  ship  or  vessel  called  the  Dove,  A  1,  &c.,  now  at 
iea,  having  sailed  three  weeks  ago  or  thereabouts,'*  and  the  defendant, 
that  the  ship,  being  tight,  staunch,  &c.,  should  proceed  to  Marseilles 
(after  having  delivered  her  cargo  at  Genoa),  and  there  load  certain 
goods  of  the  defendant,  and  therewith  proceed  to  a  safe  port  in  the 
United  ^Kingdom,  calling  at  Cork  or  Falmouth  for  a  certain  rate  rn^oq 
of  freight;  thirty  working  days  to  be  allowed,  Sundays  excepted.  '- 
The  plea  then  averred  that  time  was  an  essential  and  material  part 
of  the  contract ;  that  the  probable  situation  of  the  vessel  with  reference 
to  the  date  of  her  sailing,  and  the  object  of  her  voyage,  was  also  an 
essential  and  material  part  of  the  contract ;  and  that  in  point  of  fact  at 
the  time  of  the  making  of  the  charter-party  the  vessel  had  not  sailed 
three  weeks,  but  a  materially  and  unreasonably  later  time,  of  which  the 
defendant  had  no  notice  or  knowledge, — for  which  cause  the  defendant 
neglected  and  refused  to  load  the  vessel.  It  was  held  that  the  time  at 
which  the  vessel  sailed  was  material,  and  that  the  statement  in  the 
charter-party  amounted  to  a  warranty.  Rolfe,  B.,  in  giving  judgment, 
says:  "The  condition  was  founded  upon  the  object  that  the  vessel 
should  load  her  cargo  in  a  certain  time ;  and,  if  it  had  been  that  she 
should  load  in  six  weeks,  that  being  the  length  of  the  voyage,  that 
voald  be  the  same  as  a  condition  that  she  should  load  in  the  ordinary 
time,  of  which  she  had  already  been  three  weeks  at  sea.  I  think  the 
case  is  governed  by  that  in  the  Common  Pleas  (Glaholm  v.  Hays),  which 
is  consistent  with  common  sense  and  reason."  [Btles,  J. — Ollive 
V.  Booker  simply  amounts  to  this,  that  a  warranty  to  sail  on  a  given 
day'  or  thereabouts  may  be  a  condition  precedent.]  In  Oliver  r. 
Pielden,  4  Exch.  135,t  ^^  assumpsit  on  the  following  charter-party, — 
It  is  mutually  agreed  between  E.  0.,  agent  for  the  owners  of  the  Lydia, 
new  ship  now  on  the  stocks,  now  at  Quebec,  to  be  launched  and  ready 
to  receive  cargo  in  all  May,  guarantied  to  sail  in  June,  and  F.  &  Co., 
merchants,  that  the  ship  shall  proceed  to,  &c.,  and  there  load  a  cargo 
of  timber,  &c., — it  was  held  that  the  readiness  to  receive  cargo  in  all 
May  was  a  condition  precedent  to  the  plaintiff's  right  *to  recover  p^/^q 
for  not  loading  a  full  cargo.  "  The  stipulation,"  says  Pollock,  C.  ^ 
B.,  "  as  to  the  vessel  being  ready  to  receive  a  cargo  in  May  is  not  mere 
description,  but  part  of  the  contract,  and  forms  a  condition  precedent  to 
the  plaintiff's  right  to  recover."  Here,  every  provision  of  the  charter- 
party  was  designed  for  the  purpose  of  avoiding  delay :  and  the  case 
comes  clearly  within  the  second  rule  in  the  notes  to  Pordage  v.  Cole,  1 
^Tms.  Saund.  820  o,  that,  ^^  when  a  day  is  appointed  for  the  payment 


68  8EEGER  v.  DUTHIE.    E.  T.  1860. 

of  money,  &c.,  and  the  day  is  to  happen  after  the  thing  which  is  the 
consideration  of  the  money,  &c.,  is  to  be  performed,  no  action  can  be 
maintained  for  the  money,  &c.,  before  performance." 

Then,  as  to  the  claim  for  demurrage, — The  charter-party  provides 
that  ^^  forty  running  days  are  to  be  allowed  the  charterers  for  loading, 
to  commence  from  the  date  of  the  ship's  being  ready  at  her  loading 
berth  to  receive  cargo."  The  owner  further  agrees  "  that  the  ship  shall 
be  ready  to  sail  for  her  destined  port  at  the  expiration  of  the  said  laying 
days,  or  sooner,  if  required  by  the  charterers :"  and  then  comes  this 
provision, — "  If  the  ti/iip  be  not  ready^  either  on  the  owner's  or  char- 
terers* part,  at  the  above-named  dateSj  then  demurrage  to  be  paid  by  the 
party  in  default,  at  the  rate  of  7L  per  diem."  The  obvious  meaning  of 
this  latter  clause  is,  that,  if  through  the  default  of  the  owner  the  vessel 
is  not  ready  to  receive  cargo,  or  if  through  the  default  of  the  charterers 
she  is  delayed  loading  beyond  the  forty  days,  then  the  party  causing  the 
delay  shall  pay  to  the  other  compensation  or  demurrage  at  the  rate 
mentioned.  The  intention  of  the  clause  was  to  prevent  delay  or  deten- 
tion of  the  ship  on  either  side,  despatch  being  the  object  of  both  parties. 
The  somewhat  analogous  clause  in  Yalente  v.  Gibbs,  6  C.  B.  N.  S.  270 
(E.  C.  L.  R.  vol.^96),  had  reference  to  another  period  of  the  voyage. 
^/>^n  The  defendants  are  clearly  entitled  to  deduct  this  '''sum,  if  the 

-I  detention  falls  within  the  terms  of  the  contract. 
Erle,  C.  J. — We  have  come  to  the  conclusion  that  the  rule  in  this 
case  must  be  discharged.  I  am  of  opinion  that  the  stipulation  for  the 
payment  of  the  QOOL  was  an  independent  stipulation ;  that  is  to  say, 
that  no  one  of  the  things  stipulated  to  be  done  on  the  part  of  the  owner 
before  the  ship's  clearance  was  a  condition  precedent  to  his  right  to 
receive  that  portion  of  the  freight.  Certain  things  were  to  be  done  by 
the  owner  before  clearing  out  from  London,  and  certain  other  things 
after,  such  as  sailing  for  the  port  of  destination :  and,  for  the  whole  of 
these  things, — as  well  those  done  after  as  before  clearance, — the  owner 
is  to  receive  14002.,  of  which  600Z.  is  to  be  paid  immediately  on  the 
ship's  clearing  from  London,  and  the  remaining  8002.  on  arrival  at 
Geelong.  The  6002.  therefore  is  part  of  the  14002.  which  is  the  stipu- 
lated reward  for  the  entire  service.  The  construction  to  be  put  upon 
contracts  of  this  sort  depends  upon  the  intention  of  the  parties  to  be 
gathered  from  the  language  of  the  individual  instrument.  Whether 
particular  stipulations  are  to  be  conditions  precedent  or  not,  must  iu  all 
cases  solely  depend  upon  that  intention  as  it  ts  to  be  gathered  from  the 
instrument  itself.  Now,  looking  at  this  charter-party,  I  have  no  hesita- 
tion in  saying  that  the  parties  did  not  intend  that  the  stipulations  that 
the  captain  should  attend  daily  at  the  broker's  office  to  sign  bills  of 
lading,  or  that  the  ship  should  be  ready  to  clear  out  by  a  particular  day, 
or  that  a  sufficient  number  of  men  should  be  engaged  for  stowing  the 
cargo,  or  the  like,  should  be  conlitions  precedent  to  the  plaintiff's  right 
to  demand  the  6002.  freight  and  25  guineas  gratuity.  These  are  evi- 
dently independent  stipulations,  for  the  breach  of  which,  if  any  damage 
4rf*ei  arose,  the  '^charterers  might  have  a  remedy.     In  one  of  the  cases 

-I  cited  in  support  of  the  defendants'  argument,  viz.  Olaholm  v.  Hays, 
2  M.  &  G.  267  (E.  C.  L.  R.  vol.  40),  2  Scott  N.  R.  471,  the  charter- 
party  contained  a  stipulation  that  the  vessel  should  sail  on  or  before  the 
4th  of  February ;  and  in  another,  Ollive  v.  Booker,  1  Exch.  416,t  the 
stipulation  was  that  the  ship,  <*  then  at  sea,  having  sailed  three  weeks 
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ago  or  thereabouts/'  should  proceed  from  Genoa  to  Marseilles.  In  each 
of  these  the  court  held  that  time  was  of  the  essence  of  the  contract,  and 
therefore  the  readiness  to  sail  in  the  one  case,  and  the  going  from  Genoa 
on  the  day  named  in  the  other,  were  conditions  precedent  Now,  I 
bok  at  the  contract  which  is  before  me,  and  I  see  there  is  a  stipulation 
vhich  the  parties  have  made  a  condition  precedent,  showing  that  when 
they  so  intended  they  knew  how  to  carry  that  intention  into  effect.  The 
charter-party  cjontains  this  provision, — "The  ship  to  be  ready  on  or 
before  the  10th  of  November,  or  the  charterers  to  have  the  option  of 
cancelling  this  agreement."  Time  as  to  this  was  of  the  essence  of  the 
contract,  and  the  parties  have  in  terms  so  expressed  it :  but  I  do  not 
find  that  language  in  any  other  part  of  the  instrument.  The  only  con- 
struction, therefore,  which  I  can  give  to  this  charter-party  is,  that  the 
plaintiff's  right  to  receive  the  6001.  and  the  25  guineas  accrued  on  the 
clearing  of  the  ship,  independently  of  the  stipulations  I  have  adverted 
to.  The  action  perhaps  could  not  have  been  sustained  upon  the  declara- 
tion in  its  present  form  whilst  part  of  the  contract  on  the  plaintiff's  part 
remained  open  and  unperformed.  But,  if  the  whole  contract  had  been 
set  OQt,  and  the  pleadings  had  been  adapted  to  the  state  of  facts  shown 
here,  I  see  no  difficulty  in  the  plaintiff's  recovering  those  two  sums. 

Then  arises  the  question  whether  the  defendants  are  entitled  to  set 
off  or  deduct  71.  per  day  for  the  number  *of  days  during  which  the  r^^aa 
loading  of  the  vessel  was  interrupted  by  the  captain's  refusal  to  ^ 
take  on  board  th^  acids  and  gunpowder  and  the  lucifer-matches,  and  so 
prolonging  the  time  for  sailing  beyond  the  stipulated  day,  to  the  extent 
of  some  twenty-three  or  twenty-four  days.  It  turned  out,  upon  reference 
to  the  surveyors,  that  the  captain  was  not  justified  in  his  hesitation  to 
take  these  articles  on  board.  He  was,  therefore,  clearly  guilty  of  a 
breach  of  his  contract.  But  the  question  is  whether  the  compensation 
for  that  breach  is  by  the  agreement  of  the  parties  to  be  computed  at  the 
rate  of  IL  per  day,  I  think  not.  The  words  of  the  charter-party 
applicable  to  this  part  of  the  case  are, — ''  The  owner  further  agrees  that 
the  ship  shall  be  ready  to  sail  for  her  destined  port  at  the  expiration  of 
ihe  said  laying  days,  or  sooner  if  required  by  the  charterers.  If  the 
ship  be  not  ready,  either  on  the  owner's  or  the  charterers'  part,  at  the 
above-mentioned  dates,  then  demurrage  to  be  paid  by  the  party  in 
default,  at  the  rate  of  7/.  per  diem."  Undoubtedly  there  was  a  default 
on  the  owner's  part,  through  the  delay  in  the  loading  whilst  the  captain 
vas  doubting  either  the  expediency  of  taking  what  he  conceived  to  be 
dangerous  goods  on  board,  or  the  capacity  of  the  ship  to  receive  them. 
But  I  think  that  was  not  an  unreadiness  of  the  ship  such  as  was  con- 
templated by  this  charter-party.  The  stipulation  upon  which  this  ques- 
tion turns  must  be  construed  reddendo  singula  singulis :  if  delay  arises 
through  the  default  of  the  owner  or  the  captain  in  the  performance  of 
matters  within  his  province,  then  the  owner  is  to  pay  the  charterers  7i. 
per  day ;  if  the  delay  arises  from  the  default  of  the  charterers  in  the 
performance  of  matters  within  their  province  whereby  the  ship  is  detained 
bejond  the  forty  running  days,  the  latter  are  to  pay  the  owner  71.  per 
d&y.  If  the  owner  did  not  have  the  ship  in  a  seaworthy  condition,  r^/%,^ 
^properly  found,  and  with  a  competent  crew,  and  ready  to  sail  at  *■ 
the  expiration  of  the  running  days,  and  the  charterers  had  performed 
^  on  their  part  to  enable  the  ship  to  sail  with  her  cargo,  they  would  be 
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entitled  to  claim  an  allowance  of  11,  per  day  so  long  as  that  state  of 
unreadiness  continued.  On  the  other  hand,  if  at  the  expiration  of  the 
forty  days  the  ship  was  ready  in  a  seaworthy  state  to  proceed  on  her 
voyage,  and  any  delay  was  occasioned  by  the  default  of  the  charterers, 
the  owner  would  be  entitled  to  receive  from  them  demurrage  at  the  like 
rate  of  11.  per  day.  But,  if  the  owner  or  the  captain  omits  to  load  cargo 
properly  tendered  by  the  charterers,  and  so  the  specified  number  of 
running  days  is  exceeded,  I  have,  though  with  considerable  doubt  and 
hesitation,  come  to  the  conclusion,  that,  although  that  is  a  delay  for 
which  the  owner  is  liable,  it  is  not  a  default  which  entitles  the  charterers 
to  claim  the  11,  per  day  under  the  demurrage  clause.  I  have  been  look- 
ing at  the  inconvenience  suggested,  of  putting  the  owner  to  an  action  for 
the  value  of  the  ship's  services  at  the  end  of  the  voyage,  and  the  char- 
terers to  an  action  for  unliquidated  damages ;  but  I  am  unable  to  see  that 
the  putting  the  parties  to  that  mode  of  procedure  would  be  productive 
of  any  other  result  than  that  to  which  in  my  judgment  we  must  come 
upon  this  rule.  Upon  the  whole,  I  feel  compelled  to  hold  that  the  rule 
must  be  discharged. 

Btles,  J.(a) — I  am  of  the  same  opinion.  It  is  unnecessary  to  say 
what  would  have  been  our  decision  upon  the  declaration  as  it  now  stands. 
This  case  affords  another  instance  of  the  great  advantage  which  has 
accrued  to  the  administration  of  the  law  from  the  facilities  which  are 
now  afforded  to  the  making  of  amendments  in  pleadings  and  other  mat- 
*f)81  ^^^^'     Suppose  *there  had  been  a  special  count  upon  this  charter- 

^  party,  and  appropriate  pleas,  the  plaintiff  would  have  clearly  been 
entitled  to  recover  the  6002.  and  the  25  guineas ;  and  it  is  agreed  that 
he  shall  be  considered  to  be  in  the  same  position  as  if  that  had  been 
done.  But  it  is  said,  that,  before  the  plaintiff  can  be  entitled  to  recover 
the  600^.,  he  must  prove  that  all  the  various  stipulations  in  the  charter- 
party  which  are  alleged  to  be  conditions  precedent  have  been  satisfied 
by  htm.  It  seems  to  me,  however,  that  the  case  of  Boone  r.  Eyre  is 
precisely  applicable  here,  and  that  all  those  matters  which  precede  the 
stipulation  for  the  payment  of  freight  are  independent  stipulations.  It 
is  needless  to  enlarge  further  on  that,  except  to  say,  that  in  addition  to 
the  stipulation  in  the  charter-party  referred  to  by  my  Lord  to  show, 
that,  where  they  have  intended  to  make  a  stipulation  a  condition  prece- 
dent, the  parties  knew  how  to  do  it,  viz.  the  option  given  to  the  char- 
terers to  cancel  the  contract  if  the  ship  was  not  ready  by  the  10th  of 
November,  there  is,  as  it  seems  to  me,  another  express  condition  prece- 
dent on  which  the  payment  of  the  6002.  is  in  terms  made  to  depend,  viz. 
the  ship's  clearing  out  from  London,  For  these  reasons,  I  concur  with 
my  Lord  in  thinking  that  the  plaintiff  is  entitled  to  recover  the  600Z. 

With  regard  to  the  set-off  claimed,  I  must  confess  that  my  mind  has 
vacillated  very  much  during  the  argument.  I  was  much  struck  with  the 
observation  of  Mr.  Orove^  that  the  words  "  if  the  ship  be  not  ready  to 
sail  either  on  the  owner's  or  charterer's  part,"  applied  to  unreadiness 
both  on  the  owner's  and  on  the  charterers'  part  to  sail,  and  that  an  un- 
readiness on  the  part  of  the  charterers  is  most  likely  an  unreadiness  to 
sail  by  reason  of  the  cargo  through  their  default  not  being  put  on  board 
in  time.     I  am  inclined  to  think  that  Mr.  Ghave  is  right  in  that ;  bat 

(a)  WUles,  J.»  was  engaged  in  the  Diroree  Court 
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I  think  he  is  wrong  when  he  *Ba,js  that  the  unreadiness  here  spoken  r^^n^ 
of  may  not  have  a  different  meaning  when  applied  to  the  charterers  *- 
from  that  which  it  has  when  applied  to  the  owner.  Reddendo  singula 
Bingnlis,  it  seems  to  me  that  those  words  may  mean  different  thin|:;s  ns 
applied  to  the  different  parties.  The  unreadiness  which  is  to  charge  the 
owner  is  the  unreadiness  of  the  ship  to  proceed  on  her  voyage.  The 
unreadiness  which  is  to  charge  the  charterers  may  he  an  unreadiness  of 
the  goods  which  they  are  to  put  on  board.  But  the  unreadiness  here 
to  charge  the  owner  must  have  been  an  unreadiness  of  the  ship,  of  which 
there  was  no  evidence ;  for,  the  ship  was  ready,  but  the  goods  were  not 
on  hoard.  It  may  be  that  this  was  caused  by  the  default  of  the  owner 
or  the  master :  but,  if  the  charterers  have  any  subject  of  complaint 
against  the  owner  in  that  respect,  it  seems  to  me  that  they  are  not 
limited  to  the  11.  per  day  demurrage,  but  that  they  have  their  remedy 
against  the  owner  by  a  cross-action  for  unliquidated  damages.  For 
these  reasons,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  succeed 
upon  this  rule  as  to  both  points. 

There  is  one  further  observation  which  I  wish  to  make  upon  Glaholm 
V.  Hays,  2  M.  &  G.  257  (E.  C.  L.  R.  vol.  40),  2  Scott  N.  R.  471,  and 
the  other  cases  cited  upon  the  first  point.  Where  a  charter-party  con- 
tains a  stipulation  that  the  ship  shall  sail  on  a  particular  day,  time  is  of 
the  essence  of  the  contract.  To  sail  on  another  and  a  later  day,  is  to 
substitute  a  different  contract, — the  weather  may  be  different ;  the  ship 
may  arrive  at  a  totally  different  market.  But  that  rule  has  been  very 
strictly  confined;  for,  in  Tarrabochia  t;.  Hickie,  1  Hurlst.  &  N.  183,t 
Pollock,  0.  B.,  says :  '^  It  is  not  a  condition  precedent  that  the  vessel 
should  sail  with  convenient  speed,  or  in  a  reasonable  time.  Where, 
indeed,  the  charter-party  provides  that  the  vessel  shall  sail  on  a  particu- 
lar day,  that  is  a  condition  precedent.  The  ^distinction  is  ob-  r^^/. 
vioQS :  where  a  particular  day  is  named,  it  is  obviously  the  inten-  '- 
tion  of  the  parties  that  the  vessel  shall  sail  on  that  day;  and,  if  the 
shipowner  refuses  to  do  so,  the  merchant  may  decline  to  load,  for  the 
yoyage  is  thereby  altered,  and  the  success  of  the  adventure  may  depend 
on  the  vessel  sailing  on  the  day  named.  In  Abbott,  Part  iv.,  c.  1,  §  5, 
it  is  said,  *  Whether  or  not  a  particular  covenant  by  one  party  be  a  con- 
dition precedent,  the  breach  of  which  will  dispense  with  the  performance 
of  the  contract  by  the  other,  or  an  independent  covenant,  is  a  question 
to  be  determined  according  to  the  fair  intention  of  the  parties,  to  be 
collected  from  the  language  employed  by  them.  An  intention  to  make 
any  particular  stipulation  a  condition  precedent  should  be  clearly  and 
unambiguo\i8ly  expressed.'  "  Those  cases,  therefore,  seem  to  stand  upon 
their  own  ground.  If  they  are  an  exception  to  the  rule  laid  down  in 
Boone  v.  Eyre,  the  present  case  falls  within  the  rule,  and  not  within  the 
exception. 

Ebating^  J. — ^I  am  of  the  same  opinion.  The  authorities  as  to  what 
particular  stipulations  do  and  what  do  not  amount  to  conditions  prece- 
dent, undoubtedly  run  very  fine ;  and  it  is  difficult  to  lay  down  any  very 
clear  rule.  Lora  Chief  Justice  Tindal,  however,  in  Stavers  t;.  Curling, 
3  N.  G.  355  (E.  C.  L.  R.  vol.  82),  8  Scott,  740,  754,  seems  in  a  few 
words  to  express  all  that  can  well  be  said  upon  the  subject.  *'  The  rule,'* 
he  says,  ^*  has  been  established  by  a  long  series  of  decisions  in  modern 
times,  that  the  question  whether  covenants  are  to  be  held  dependent  or 
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independent  of  each  other  is  to  be  determined  by  the  intention  and 
meaning  of  the  parties  as  it  appears  on  the  instrument,  and  by  the 
application  of  common  sense  to  each  particular  case ;  to  which  intention, 
when  once  discovered,  all  technical  forms  of  expression  must  give  way. 
^^1-1  And  one  of  the  means  of  discovering  *8uch  intention  has  been  laid 

J  down  with  great  accuracy  by  Lord  Ellenborough  in  the  case  of  Ritchie 
V.  Atkinson,  10  East  295,  to  be  this,  '  that,  where  mutual  covenants  goto 
the  whole  of  the  consideration  on  both  sides,  they  are  mutual  condition8. 
the  one  precedent  to  the  other;  but,  where  the  covenants  go  only  to  a 
part,  there  a  remedy  lies  on  the  covenant  to  recover  damages  for  the 
breach  of  it,  but  it  is  not  a  condition  precedent.' "  That  certainly  is  a 
very  strong  instance  of  the  doctrine  that  covenants  however  expresied 
to  be  dependent  may  nevertheless  be  held  to  be  independent ;  for,  there, 
the  defendant  covenanted,  on  the  performance  of  the  several  stipulations 
on  the  plaintiff's  part,  to  do  so  and  so ;  and  ^et  this  was  held  not  to 
amount  to  a  condition  precedent.  Mr.  Henderson  has  contended  that 
the  present  case  falls  within  the  second  rule  in  the  notes  to  Pordage  t^. 
Cole,  1  Wms.  Saund«  320  c,  where  it  is  said,  that,  ^*  when  a  day  is 
appointed  for  the  payment  of  money,  &c.,  and  the  day  is  to  happen  after 
the  thing  which  is  the  consideration  of  the  money,  &c.,  is  to  be  per- 
formed, no  action  can  be  maintained  for  the  money,  &c.,  before  perform- 
ance." But  it  appears  to  me  that  that  this  is  not  so,  because  the 
600Z.  sought  to  be  recovered  here  (and  we  must  take  it  as  if  it  were 
claimed  under  a  special  count  upon  the  contract)  is  a  portion  of  the 
1400Z.  freight,  which  1400Z.  is  in  the  charter-party  expressed  to  be  the 
freight  for  the  use  and  hire  of  the  ship,  including  what  was  to  be  paya- 
ble after  clearance.  The  provision  as  to  the  mode  of  payment  makes 
no  difference  as  to  the  effect  of  that  stipulation.  Under  these  circum- 
stances, it  appears  clearly  to  me  that  this  case  does  not  fall  within  the 
rule  relied  on  by  Mr.  Henderson  ;  but  that,  looking  at  the  whole  instru- 
ment, the  stipulation  in  question  was  in  the  nature  of  an  independent 
covenant.  There  was  another  argument  urged  by  Mr.  Henderson^  to 
*721  ^^^^  ^  think  it  '''right  to  advert.     He  says, — assuming  this  to  be 

-■  a  condition  precedent, — when  the  voyage  was  performed,  the  owner 
might  bring  indebitatus  assumpsit  for  the  freight  earned,  and  then  the 
defendants  might  claim  deductions  in  respect  of  the  delay  occasioned  by 
the  default  of  the  captain  and  other  matters.  But  how  could  that  be 
done  ?  The  claim  in  respect  of  the  captain's  default  would  be  a  claim 
for  unliquidated  damages. 

As  to  the  second  point  of  the  rule,  I  entirely  concur  in  what  has  fallen 
from  my  Lord  and  my  Brother  Byles,  though  I  must  confess  that  I  also 
at  one  time  had  considerable  doubts.  There  is  undoubtedly  great  force 
in  the  arguments  of  Mr.  Grove  as  to  this  part  of  the  charter-party :  but, 
upon  the  whole,  I  have  come  to  the  conclusion  that  the  construction 
which  my  Lord  and  my  Brother  Byles  have  put  upon  it  is  the  correct 
one«  Rule  discharged. 


The  defendants  appealed  against  this  decision,  and  the  case  was 
argued  in  the  Exchequer  Chamber,  at  the  sitting  after  Michaelmas  Term, 
1860,  before  Cockburn,  C.  J.,  Wightman,  J.,  Martin,  B.,  Bramwell,  B., 
Channell,  B.,  Hill,  J.,  and  Blackburn,  J. 
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Qrovey  Q.  C.  (with  whom  was  Beasley)^  for  the  appellants, (a)  con- 
tended that  the  due  performance  by  *the  plaintiff  of  all  the  stipu-  ruirro 
latioDS  in  the  charter-party  on  his  part  was  a  condition  precedent  ^ 
to  his  right  to  demand  the  600?.  freight, — relying  upon  the  cases  of 
Stavers  v.  Curling,  3  N.  C.  355  (E.  C.  L.  R.  vol.  32),  3  Scott  740 
(E.  C.  L.  R.  vol.  36),  Chanter  v.  Leese,  5  M.  &  W.  698,t  Oliver  v.  Fielden, 
4  Exch.  135,t  and  the  notes  to  Pordage  v.  Cole,  1  Wms.  Saund.  320  b. 
As  to  the  second  point,  he  submitted  that,  the  plaintiff  being  in  default 
by  the  captain's  refusal  to  load  lawful  goods,  the  defendants  were  entitled 
under  the  demurrage  clause  to  deduct  at  the  rate  of  71,  per  day  for  the 
number  of  days  the  sailing  of  the  ship  was  thereby  delayed ;  that  readi- 
ness to  sail  meant  a  readiness  to  proceed  on  the  voyage  with  cargo  on 
board;  and  that  the  captain's  wrongful  refusal  to  take  on  board  the 
*acids  and  gunpowder  and  the  lucifer-matches  was  an  unreadiness  r^nd 
of  the  ship  within  the  terms  of  the  charter-party.  ^ 

Eonyman  (with  whom  was  Lv^h^  Q.  C),  contr{t,(6)  was  only  heard 
upon  the  question  whether  a  decision  upon  a  rule  to  reduce  a  verdict  is 
the  subject  of  an  appeal  within  the  34th  section  of  the  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  which  provides,  that,  "in 
all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a  point  reserved  at 
the  trial,  if  the  rule  to  show  cause  be  refused,  or  granted  and  then  dis- 
charged or  made  absolute,  the  party  decided  against  may  appeal.''  As 
to  this,  he  submitted  that  a  rule  which  merely  went  to  regulate  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  (the  appellants)  were, — 

"  That  the  Terdiot  should  he  entered  for  the  defendants,  or  for  a  reduced  amount : 

"That  the  action  (brought,  during  the  Toy  age)  rests  on  the  express  contract  to  pay  6002.  in 
London  afier  the  suling,  in  cash,  less  70  days'  discount  from  date  of  clearing  from  London ; 
and^that  any  implied  contract  for  the  use  of  the  ship  would  enure  to  all  tlie  owners,  of  whom 
the  plain  tiff  is  one: 

"Thst  the  stipulations  to  be  according  to  the  contract  performed  on  the  plaintiff's  part  befor« 
sailing,  were  not  performed ;  that  there  was  failure,  not  only  in  attendance  to  sign  bills  of  lading, 
bnt  also  in  receiving  goods  on  board  when  required;  that  the  whole  of  the  ship  was  not  at  the 
dif  posal  of  the  charterers,  part  of  it  being  for  some  time  refused  to  them ;  that  the  ship  was  not 
resdj  to  sail  at  the  expiration  of  the  laying  days,  for  the  owner  then,  and  for  soma  time  after- 
vsrds,  mfnsed  to  receive  a  part  of  the  CArgo,  and  she  could  not  be  ready  to  sail  within  the 
neaniog  of  the  charter-party  till  she  received  her  whole  cargo ;  and  that  the  contract  to  pay 
ibe  600/.  was  not  independent,  and  the  owner  could  not  by  merely  clearing  and  sailing  without 
esrgo,  eatitle  himself  to  that  sum : 

"  That,  until  completion  of  the  voyage,  compensation  for  the  benefit  received  and  accepted 
eoold  not  be  sued  for,  and  then  only  by  all  the  owners,  and  as  to  all  the  matters  now  in  question 
wsi  satisfied  by  the  admitted  payment  before  action  : 

"  And  that,  under  the  terms  of  the  charter-party,  the  defendants  had  a  right  to  demurrage  at 
the  rate  of  7/.  per  day  from  the  expiration  of  the  laying  day,  the  ship  not  being  then  ready  to 
Mil,  not  having  her  whole  cargo  on  board,  and  the  plaintiff  being  the  party  in  default  untU  ho 
nceived  the  whole  cargo." 

(&)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

'*  1.  That  the  several  matters  of  the  non-performance  of  which  the  appellants  complain  are 
Dot  eonditions  precedent  to  the  plaintiff's  right  to  reoover  the  600/.  freight  and  the  gratuity : 

"1  That  the  said  matters  do  not  go  to  the  whole  consideration  for  the  defendants'  promise,  ^ 
sad  tre  merely  ground  for  a  cross-action : 

"8.  That  the  ship  having  saUed,  the  600/.  and  gratuity  became  payable  according  to  the  true 
oonitnoiion  of  the  charter-party : 

"4.  That  the  ship  was  ready  to  sail,  within  the  meaning  of  the  charter-party,  and  consequently 
that  the  defendants'  claim  to  demurrage  is  untenable : 

"  5.  And  the  respondents  will  further  contend  that  the  provisions  of  the  Common  Law  Pro- 
MdoTs  Act,  1854,  do  not  warrant  an  appeal  on  a  mere  question  as  to  the  amount  of  damages, 
snd  consequently,  that,  assuming  the  defendants  are  not  entitled  to  hare  the  verdict  entered 
for  them,  Uiey  cannot  ask  the  court  of  error  to  reduce  the  damages." 
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amount  of  the  damages  was  not  a  rule  within  the  contemplation  of  that 
section. 

*751       Martin,  B. — In  reality,  the  rule  is  that  the  judge  *mi8directed 
J  the  jury,  in  not  telling  them  to  allow  the  deduction  which  the 
defendants  claimed. 

CocKBURN,  C.  J. — As  to  the  first  point,  I  am  of  opinion  that  the 
argument  was  thoroughly  disposed  of  and  annihilated  by  the  judgment 
delivered  in  the  court  below,  and  I  think  this  appeal  ought  never  to 
have  been  brought,  and  that  it  would  be  treating  it  with  more  consider- 
ation than  it  deserves  to  say  a  word  more  about  it.  As  to  the  second 
point,  I  am  clearly  of  opinion  that  the  deduction  claimed  by  the  defend- 
ants was  not  within  the  meaning  of  the  demurrage  clause  in  the  charter- 
party.  If  the  commencement  of  the  voyage  were  deferred  by  a  delay 
on  the  part  of  the  master  in  stowing  the  cargo  in  proper  time,  that 
would  be  a  default  within  this  clause.  But  a  mere  refusal  on  the  part 
of  the  master  to  receive  goods,  either  because  he  conceives  that  they 
are  not  proper  goods,  or  because  he  considers  his  ship  already  fully 
loaded,  is  not  within  it.  If  the  master's  refusal  was  wrongful,  and 
damage  resulted  to  the  defendants,  they  may  bring  a  cross-action,  and 
proper  damages  will  be  awarded  to  them. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion. 

Martin,  B. — As  to  the  first  point,  the  rule  is  well  laid  down  in  Ab- 
bott on  Shipping,  8th  edit.  266, — "  Whether  or  not  a  particular  covenant 
by  one  party  be  a  condition  precedent,  the  breach  of  which  will  dispense 
with  the  performance  of  the  contract  by  the  other,  or  an  independent 
covenant,  is  a  question  to  be  determined  according  to  the  fair  intention 
of  the  parties,  to  be  collected  from  the  language  employed  by  them 
(Havelock  v.  Geddes,  10  East  555).  An  intention  to  make  any  par- 
ticular stipulation  a  condition  precedent  should  be  clearly  and  unam- 
♦761  ^^g'^^^s'y  expressed.  The  general  rule  (in  the  words  of  *Ellenbo- 
J  rough,  in  Davidson  v.  Gwynne,  12  East  381),  is,  that,  unless  the 
non-performance  alleged  in  breach  of  the  contract  goes  to  the  whole  root 
and  consideration  of  it,  the  covenant  broken  is  not  to  be  considered  a 
condition  precedent,  but  as  a  distinct  covenant,  for  the  breach  of  which 
the  party  may  be  compens$.ted  in  damages."  And  this  is  adopted  bv 
Pollock,  C.  B.,  in  Tarrabochia  v.  Hickie,  1  Hurlst.  &  N.  183,  187.t 
Tindal,  C.  J.,  again  lays  down  the  rule  in  Stavers  v.  Curling,  3  N.  C. 
355,  368  (E.  C.  L.  R.  vol.  32),  8  Scott  740,  754  (E.  C.  L.  R.  vol.  36), 
thus, — "  The  rule  has  been  established  by  a  long  series  of  decisions  in 
modern  times,  that  the  question  whether  covenants  are  to  be  held  de- 
pendent or  independent  of  each  other,  is  to  be  determined  by  the  inten- 
tion and  meaning  of  the  parties  as  it  appears  on  the  instrument,  and  by 
the  application  of  common  sense  to  each  particular  case ;  to  which 
intention,  when  once  discovered,  all  technical  forms  of  expression  must 
give  way.  And  one  of  the  means  of  discovering  such  intention  has 
been  laid  down  with  great  accuracy  by  Lord  Ellenborough,  in  the  case 
of  Ritchie  v.  Atkinson,  10  East  295,  to  be  this,  ^  that  where  mutual 
covenants  go  to  the  whole  of  the  consideration  on  both  sides,  they  are 
mutual  conditions,  the  one  precedent  to  the  other ;  but  where  the  cove- 
nants go  only  to  a  part,  there  a  remedy  lies  on  the  covenant  to  recover 
damages  for  the  breach  of  it,  but  it  is  not  a  condition  precedent.'  "  I 
apprehend  that  is  the  correct  rule ;  and,  applying  it  here,  there  would 
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be  the  greatest  absurdity  in  saying  that  the  omission  of  the  captain  to 
attend  at  the  broker's  office  for  a  single  day  for  the  purpose  of  signing 
bills  of  lading  would  defeat  the  owner's  claim  altogether.  There  is 
something  more  in  the  other  point,  though  not  much.  The  charter- 
party  stipulates  that  '*  forty  running  days  are  to  be  allowed  the  said 
charterers,  Sundays  and  holidays  excepted  (if  the  ship  be  not  sooner 
despatched),  for  loading  the  said  ship,  to  commence  from  *the  date  r^^^p^ 
of  her  being  ready  at  her  loading-berth  to  receive  cargo."  That  L 
is  the  obligation  which  the  charterers  take  upon  themselves.  ^'The 
owner  further  agrees  that  the  ship  shall  be  ready  to  sail  for  her  des- 
tined port  at  the  expiration  of  the  said  laying  days,  or  sooner  if  required 
by  the  charterers."  What  is  the  meaning  of  that  stipulation  ?  It  means 
that  the  ship  shall  by  the  time  mentioned  be  provided  with  a  competent 
crew,  and  be  in  every  respect  fitted  to  sail  for  her  destined  port.  Then 
comes  the  provision,  that,  *Mf  the  ship  be  not  ready,  either  on  the 
owner's  or  charterers'  part,  at  the  above-named  dates,  then  demurrage 
to  be  paid  by  the  party  in  default,  at  the  rate  of  71.  per  diem."  The 
default  there  contemplated  on.  the  owner's  part  is  in  the  ship's  not  being 
ready  to  sail.  Here,  the  ship  was  ready  to  sail,  but  the  charterers 
insisted  that  she  could  carry  more  cargo,  and  the  master  that  she  could 
not;  and  so  some  days  were  consumed  in  disputes  between  them.  It 
may  be  that  the  owner  may  be  liable  for  not  having  taken  a  full  cargo 
when  offered  him ;  but  for  this  he  is  not  liable  upon  the  stipulation  last 
adverted  to,  so  as  to  constitute  a  ground  of  set-off. 

Bramwell,  B.,  and  Ghannell,  B.,  concurred. 

Blackburn,  J. — Upon  the  first  point,  I  entirely  agree  with  the  judg- 
ment of  the  Court  of  Common  Pleas.  As  to  the  other,  I  own  I  have 
entertained  some  doubt :  but  I  am  now  satisfied  that  the  construction 
put  upon  this  part  of  the  charter-party  by  my  Brother  Martin  is  the 
correct  one.  The  plaintiff,  whatever  may  have  been  his  delinquency  in 
other  respects,  has  not  been  guilty  of  this  breach,  so  as  to  entitle  the 
defendants  to  the  stipulated  damages.  Consequently  they  are  not  en- 
titled to  the  set-off  or  deduction  they  claim.  Judgment  affirmed. 
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M.  laed  F.  in  the  eonnty  court  for  a  debt  F.  claimed  a  Bet-off,  in  answer  to  which  M.  produced 
his  book  containing  an  acknowledgment  signed,  as  he  swore,  by  F.  F.  denied  the  signature, 
which  he  aTerred  to  be  a  forgery ;  but  the  judge,  induced  partly  by  the  statement  of  M.,  and 
partly  by  the  conduct  of  F.  on  previous  ocoasions  before  him,  disbeliering  F.'s  denial,  com- 
luifcted  him  under  the  14  k  15  Vict  o.  100,  s.  19,  and  bound  M.  over  to  prosecute.  F.  was 
scconlingly  tried  for  peijnry,  and  acquitted. 

F.  then  broaght  an  action  against  M.  for  maliciously  and  without  probable  cause  causing  him 
to  be  prosecuted  on  an  unfounded  charge : — Held,  by  Erie,  C.  J.,  and  Williams,  J., — Willes, 
J>t  diueotiente, — that  the  committal  of  F.  and  the  binding  over  of  M.  to  prosecute  being  the 
set  of  the  judge,  the  aetion  was  not  maintaUiable, — although  the  judge  was  in  part  influenced 
by  the  peijury  and  forgery  of  M. 

The  plaintiff  was  a  farmer  residing  at  Oakham,  in  the  county  of  Rut- 
land, and  the  defendant  was  a  seed-merchant  and  farmer  residing  also 
at  the  same  place. 

In  December,  1858,  the  now  defendant  broaght  an  action  against  th^ 
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now  plaintiff  jn  the  county  court  of  Rutlandshire,  holden  at  Oakham, 
to  recover  a  sum  of  money  for  goods  supplied  by  the  now  defendant  to 
the  now  plaintiff,  and  the  now  plaintiff,  in  answer  to  the  last- mentioned 
claim,  gave  notice  of  a  set-off,  to  a  larger  amount,  for  certain  soil  sup- 
plied to  the  now  defendant  by  the  now  plaintiff  in  the  year  18*52;  and 
that  action  came  on  to  be  tried  on  the  8th  of  December,  before  the 
judge  thereof,  when  the  now  plaintiff  and  the  now  defendant  were  both 
sworn  and  examined  as  witnesses,  and  no  other  witnesses  were  called  on 
either  side.  The  now  defendant  did  not  on  the  trial  of  the  last-men- 
tioned action  dispute  his  liability  to  the  now  defendant's  claim  therein; 
but  relied  on  his  set-off,  and  stated  it  was  due.  In  answer,  the  now 
defendant  said,  ^*  Why,  that  was  settled  between  us  years  ago,"  and 
that  they  had  had  a  settlement  of  account  years  ago,  and  that  the  claim 
for  this  soil  was  settled,  and  that  knowing  Fitzjohn  to  be  a  difficult  per- 
son to  deal  with,  he  had  taken  care  to  have  his  name  attached  to  the 
settlement  at  the  time :  and  the  now  defendant  then  produced  his  ledger, 
which  contained  on  one  side  entries  to  the  debit  of  the  now  plaintiff, 
^YQi  amounting  to  232.  4«.  4d.,  and  on  the  other  side  of  the  *same  sheet 
^  the  words  ''  Balanced  by  a/c,  23/.  48.  4d,;"  and  also  immediately 
above  those  words  an  entry  in  the  words  and  figures  following,  that  is 
to  say,  ''  1853.  November  7th.  In  this  settlement,  all  claims  for  soil 
and  labour  are  balanced  up  to  this  time,  by  agreement  with  J.  Fitzjohn," 
— all,  as  he  alleged,  written  by  himself  except  the  words  "J.  Fitz- 
john," which  he  swore  were  in  the  handwriting  of  the  now  plaintiff,  and 
that  he  wrote  them  in  his  presence. 

The  judge  of  the  county  court,  who  was  called  on  this  trial  and  ex- 
amined as  a  witness  by  the  defendant,  said  that  he  had  looked  at  the 
entry,  and  told  the  now  plaintiff  to  look  at  it,  and  that  he  had  to  ask  him 
once  or  twice  before  he  could  prevail  upon  him  to  look  at  it,  and  that 
the  now  plaintiff  at  first  turned  his  head  away,  but  he  afterwards  looked 
at  the  book  and  said  it  was  not  his  handwriting ;  and  that  he,  the  judge, 
then  said  to  the  now  plaintiff,  ^*  You  had  better  take  care :  I  have  had 
to  caution  you  before  for  your  false  statements ;"  that  the  now  plaintiff 
denied  the  signature  in  a  faint  manner,  and  did  not  speak  so  positively 
as  at  the  present  trial ;  and  that,  in  consequence  of  his  manner,  and  of 
the  proceedings,  he,  the  county  court  judge,  said  to  the  now  plaintiff, 
^' You  stand  committed  for  perjury;"  and  that  he  then  required  the  now 
defendant  to  enter  into  recognisances  to  prosecute  the  now  plaintiff;  and 
that  he  also  made  and  signed  the  following  order  and  certificate  under 
the  statute  14  &  15  Vict.  c.  100,  s.  19  :— 

''  At  a  county  court  held  for  the  county  of  Rutland,  at  Oakham, 
this  8th  day  of  December,  1858 : 

"  Whereas,  at  a  county  court  as  aforesaid  holden  here  this  day,  before 
me,  the  undersigned  judge  of  the  said  court,  a  certain  plaint  in  which 
^oQ-i  John  Draper  Mackinder  was  plaintiff,  and  James  Fitzjohn  was  *de- 
■^  fendant,  came  on  to  be  heard  and  tried  before  me ;  and  the  said 
James  Fitzjohn,  being  examined,  and  having  given  evidence  vivfi  voce 
according  to  the  practice  of  this  court  on  behalf  of  himself  as  defendant: 
And  whereas  it  appears  to  me  that  the  said  James  Fitzjohn,  in  the  evi- 
dence so  given  by  him,  has  been  then  guilty  of  wilful  and  corrupt  per- 
jury :  And  I  therefore,  in  pursuance  of  the  statute  in  such  case  made 
and  provided,  direct  and  order  that  the  said  James  Fitzjohn  be  prose- 
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cuted  for  the  said  perjury,  there  appearing  to  me  to  he  reasonable  cause 
for  such  prosecution.     Given  under  my  hand  and  seal,"  &c. 

'^  At  a  county  court  held  for  the  county  of  Rutland,  at  Oakham,  the 
8th  day  of  December,  1858. 

"To  John  Draper  Mackinder,  who  has  entered  into  a  recognisance 
before  me  this  day  to  prosecute  one  James  Fitzjohn  for  wilful  and 
corrupt  perjury,  and  to  whomsoever  else  it  may  concern. 

"  I  hereby  certify,  that,  at  a  county  court  as  aforesaid  holden  here 
this  day  before  me,  the  undersigned  judge  of  the  said  court,  a  certain 
plaint,  in  which  the  said  John  Draper  Mackinder  was  plaintiff  and  the 
said  James  Fitzjohn  was  defendant,  came  on  to  be  heard  before  me ;  and 
the  said  James  Fitzjohn  being  examined,  and  having  given  evidence 
Tiv4  voce,  according  to  the  practice  of  this  court,  on  behalf  of  himself  as 
defendant,  and  it  appearing  to  me  that  the  said  James  Fitzjohn,  in  the 
evidence  so  given  by  him,  was  guilty  of  wilful  and  corrupt  perjury, — I, 
therefore,  as  judge  of  the  court  aforesaid,  in  pursuance  of  the  statute  in 
such  case  made  and  provided,  ordered  and  directed  that  he  the  said 
James  Fitzjohn  should  be  prosecuted  for  the  said  perjury,  there  appear- 
ing to  me  to  be  reasonable  cause  for  such  prosecution.  Given  under  my 
hand  and  seal,"  &c. 

*The  county  court  judge  also  said  that  he  adopted  this  course 
spontaneously,  without  any  suggestion,  and  merely  in  consequence 
of  what  took  place  before  him ;  and  that  he  did  so  partly  from  the  now 
plaintiff's  manner,  and  that  he  had  no  other  evidence  before  him  but 
that  of  the  now  plaintiff  and  the  now  defendant,  and  the  entry  in  the 
book ;  and  that  he  afterwards  gave  judgment  in  favour  of  the  now  de- 
fendant for  the  amount  of  his  claim. 

The  now  defendant  entered  into  a  recognisance  to  prosecute  the  now 
plaintiff  at  the  next  Assizes  for  the  county  of  Rutland,  and  afterwards 
accordingly  preferred  before  the  grand  jury  of  the  said  county  of  Rut- 
land a  bill  of  indictment  against  the  now  plaintiff  for  perjury  committed 
bj  him  at  the  said  county  court  in  his  aforesaid  evidence,  and  prosecuted 
the  same  at  the  next  Assizes  at  Oakham,  holden  on  the  1st  of  March, 
1859,  before  Erie,  J. ;  and  the  now  plaintiff  was  then  in  due  manner  and 
by  due  course  of  law  tried  for  and  acquitted  of  the  said  offence  by  a 
jury  of  the  said  county ;  and  the  now  plaintiff  was  thereby  put  to  large 
expense  in  defending  himself  in  the  premises. 

The  present  action  was  then  brought  by  the  now  plaintiff  against  the 
now  defendant  for  the  damages  which  he  the  now  plaintiff  had  sustained 
by  reason  of  the  aforesaid  prosecution. 

The  declaration  stated  that  the  defendant  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  at  the  county  court  of  Rut- 
landshire, holden  at  Oakham,  in  the  said  county,  before  R.  M.,  Esq., 
judge  of  the  said  county  court,  went  and  appeared  before  the  said  judge 
in  support  of  a  certain  action  on  contract  then  pending  in  the  said 
county  court,  in  which  the  said  now  defendant  was  the  plaintiff  and  the 
said  now  plaintiff  was  the  defendant,  and  the  said  now  defendant  then 
and  there  falsely  and  maliciously,  *and  without  any  reasonable  or  r^oc) 
probable  cause,  caused  and  procured  the  said  county  court  judge  *- 
to  direct  the  said  now  plaintiff  to  be  prosecuted  for  perjury  on  certain 
evidence  given  by  him  before  the  said  county  court  judge  in  the  said 
action,  and  then  falsely  and  maliciously,  and  without  any  reasonable  or 
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probable  cause,  caused  the  county  court  judge  to  commit  the  said  now 
plaintiff,  so  directed  to  be  prosecuted  as  aforesaid,  until  the  then  next 
assizes  for  the  said  county  of  Rutland,  then  and  there  to  take  his  trial 
for  the  said  alleged  offence,  unless  the  said  now  plaintiff  should  enter 
into  a  recognisance  with  one  or  more  sufficient  surety  or  sureties,  con- 
ditioned for  the  appearance  of  the  said  now  plaintiff  at  such  then  next 
assizes  for  the  said  county,  and  that  he  would  then  surrender  and  take 
his  trial,  and  not  depart  the  court  without  leave :  That  the  said  now  de- 
fendant, afterwards,  falsely  and  maliciously,  and  without  any  reasonable 
or  probable  cause,  directed  and  caused  the  said  now  plaintiff  to  be 
indicted  for  wilful  and  corrupt  perjury :  and  the  defendant  afterwards 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
prosecuted  and  caused  to  be  prosecuted  the  said  indictment  against  the 
said  now  plaintiff,  until  the  said  now  plaintiff,  afterwards,  to  wit,  at  the 
said  then  next  assizes  for  the  said  county  of  Rutland,  holden  at  Oakham, 
in  the  said  county  of  Rutland,  in  and  for  the  said  county,  at  a  day  and 
time  now  passed,  and  in  due  manner  and  by  due  course  of  law,  was  tried 
and  acquitted  of  the  premises  in  the  said  indictment  charged  upon  him, 
by  a  jury  of  the  said  county  of  Rutland ;  and  it  was  afterwards  con- 
sidered that  the  said  now  plaintiff  should  depart  thereof  without  day : 
That  the  said  prosecution  of  the  said  now  plaintiff  for  the  said  offence 
was  duly  ended  and  determined  before  the  commencement  of  this  suit ; 
^Qon  and  thereupon  the  said  *now  plaintiff  was  afterwards  discharged 
^  out  of  custody  upon  the  said  charge,  fully  acquitted  thereof  as 
aforesaid :  And  that,  by  means  of  the  said  several  premises,  the  said  now 
plaintiff  had  been  and  was  injured  in  his  good  name  and  credit,  and  had 
suffered  great  pain  and  anxiety  of  mind  and  body,  and  was  prevented 
thereby  from  attending  to  his  lawful  affairs  and  business ;  and  also,  by 
reason  of  the  premises,  the  plaintiff  necessarily  incurred  large  expenses, 
in  defending  himself  against  the  said  prosecution  and  proceedings,  and 
in  relation  to  the  premises,  and  otherwise,  and  was  and  is  thereby  other- 
wise injured,  &c. 

The  defendant  pleaded  not  guilty,  and  thereupon  issue  was -joined. 

The  cause  was  tried  before  Williams,  J.,  at  the  last  Summer  Assizes 
at  Oakham,  when  the  now  plaintiff  was  called,  and  several  witnesses 
were  called  on  his  behalf,  who  stated,  that,  in  their  opinion,  the  signa- 
ture '*  J.  Fitzjohn"  was  not  in  the  handwriting  of  the  now  plaintiff:  and 
one  of  the  witnesses  said  he  believed  it  to  be  the  handwriting  of  the  now 
defendant. 

The  now  defendant  was  not  called  as  a  witness  at  the  last-mentioned 
trial ;  and  no  other  witness  was  called  on  his  part. 

The  learned  judge  ruled  that  the  action  was  not  maintainable,  but 
allowed  the  case  to  go  to  the  jury  on  the  assumption  that  it  was :  and, 
in  his  summing-up,  he  asked  the  jury  if  the  now  defendant  procured  the 
prosecution  to  be  carried  on,  without  reasonable  or  probable  cause,  and 
maliciously ;  and  directed  them,  that,  if  they  were  of  opinion  that  the 
now  defendant,  at  the  time  he  told  the  county  court  judge  that  the 
entry  in  the  ledger  produced  was  signed  by  the  now  plaintiff,  .was  know- 
ingly misinforming  the  county  court  judge,  there  was  no  reasonable  or 
probable  cause  for  the  prosecution,  and  that  the  now  defendant  must 
'*'841  *^^^^  known  that  the  now  plaintiff  was  innocent:  and,  as  to 
-I  malice,  he  directed  the  jury,  that,  if  they  thought  that  the  now 
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defendant  knew  that  he  was  saying  that  which  was  false,  thej  could 
hare  no  doabt  that  he  was  acting  maliciously;  and  that  the  simple 
qaestion  was,  whether  the  entry  was  signed  by  the  now  plaintiff,  and 
whether  the  now  defendant  knew  that  it  was  not. 

The  jury  found  a  verdict  for  the  plaintiff,  with  200Z.  damages :  and 
the  learned  judge  directed  a  nonsuit  to  be  entered,  and  gave  leave  to 
the  now  plaintiff  to  move  to  enter  a  verdict  for  him  for  200^.  if  the  court 
shoold  be  of  opinion  that  the  now  defendant  was  liable. 

O'Brien^  in  Michaelmas  Term  last,  pursuant  to  the  leave  reserved  to 
him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff 
with  200L  damages.  He  submitted  that  the  defendant,  having  by  his 
false  evidence  before  the  county  court  judge,  and  by  means  of  the  forged 
document  put  forward  by  him  on  that  occasion,  induced  the  judge  to 
commit  the  plaintiff  and  to  bind  him  (the  defendant)  over  to  prosecute 
and  give  evidence  against  him  on  the  charge  of  perjury  which  he  knew 
to  be  unfounded,  was  not  entitled  to  rely  upon  the  act  of  the  judge  for 
his  justification. 

HayeSj  Serjt,  and  Fieldj  in  Hilary  Term  last,  showed  cause. — There 
was  no  evidence  to  show  that  the  defendant,  in  the  language  of  th« 
declaration,  caused  the  plaintiff  to  be  prosecuted.  The  19th  section  of 
the  14  &  15  Vict.  c.  100,  enacts  that  it  shall  be  lawful  for  the  judge  of 
certain  courts  (including  the  county  courts),  in  case  it  shall  appear  to 
him  that  any  person  has  been  guilty  of  perjury  in  any  evidence  before 
him,  to  direct  such  person  to  be  prosecuted  for  such  perjury  in  case 
there  shall  be  reasonable  cause  for  such  prosecution,  and  to  commit 
BQch  person  for  trial,  unless  he  ^enters  into  a  recognisance,  with  r^oe 
Boretics,  to  appear  and  take  his  trial ;  and  also  to  require  any  per-  ^ 
BOD  he  (the  judge)  shall  think  fit  to  enter  into  such  recognisance  to  pro- 
secute or  to  give  evidence,  and  also  to  give  such  prosecutor  a  certificate, 
whith  shall  be  deemed  sufficient  proof  of  such  prosecution  having  been 
80  directed.  The  county  court  judge  proved  at  the  trial  that  the  com* 
mittal  of  the  plaintiff  for  trial  was  his  own  spontaneous  act,  in  exercise 
of  his  powers  under  the  act,  and  bound  the  defendant  over  to  prosecute ; 
and  in  obedience  to  the  requisition  of  his  recognisance,  he  did  prosecute, 
and  the  prisoner  was  acquitted.  To  make  the  defendant  liable  to  this 
action,  the  prosecution  must  be  his  own  spontaneous  and  wilful  act. 
There  is  no  precedent  for  an  action  of  this  sort ;  and  the  court  will  be 
slow  to  establish  one.  In  Dubois  v.  Keats,  11  Ad.  &  E.  829  (E.  C.  L. 
R.  vol.  39),  3  P.  &  D.  306,  it  was  held  to  be  no  answer  to  an. action  for 
maliciously  procuring  a  person  to  be  indicted  for  felony,  that  the  defend- 
ant was  bound  over  to  prosecute,  if  the  jury  believed  that  the  defendant 
caused  himself  to  be  bound  over,  by  making  the  charge  maliciously  and 
without  probable  cause  before  the  magistrate  who  took  the  recognisance. 
Bat  there  it  was  plain  that  the  charge  from  the  first  was  malicious  and 
unfounded :  and,  in  the  course  of  the  argument,  Littledale,  J.,  observed, 
that,  '<  if  a  defendant  were  bound  over  against  his  will,  as,  for  instance, 
if  a  third  person  informed  the  magistrate  that  the  plaintiff  had  been 
seen  to  pick  the  defendant's  pocket,  and  the  magistrate  sent  for  the 
defendant  and  bound  him  over  to  prosecute,  the  defendant  would  not 
be  liable  to  an  action."     The  county  court  judge,  when  he  directed  the 

Erosecution  of  the  plaintiff,  might  if  he  pleased  have  selected  one  who 
&d  not  given  evidence  before  him  to  prosecute.    Would  the  person  so 
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*8B1  ^^'^^^^^  hs.ve  been  liable  as  the  ^party  causing  the  prosecution, 
-*  even  though  he  knew  or  had  the  means  of  knowing  that  the  offence 
had  not  been  committed  7  It  is  clear  that  a  civil  action  will  not  lie 
against  one  who  gives  false  evidence  or  makes  a  false  affidavit  in  the 
course  of  a  judicial  proceeding:  Revis  v.  Smith,  18  C.  6.  126  (E.  C.  L. 
R.  vol.  86) ;  Henderson  v.  Broomhead,  4  Hurlst.  &  Norm.  569.t  [Wil- 
liams, J. — That  will  not  be  disputed.]  Then,  the  party  cannot  be 
made  responsible  by  merely  varying  the  form  of  the  allegation. 

O'Brien  and  Beaslei/y  in  support  of  the  rule. — It  may  be  conceded 
that  a  witness  is  not  civilly  responsible  for  perjury.  But  it  is  submitted, 
that,  notwithstanding  the  plaintiff's  committal  was  the  act  of  the  judge, 
and  that  it  was  the  act  of  the  judge  to  cause  the  recognisance  to  be 
entered  into  fpr  his  prosecution,  that  affords  the  defendant  no  protection 
if  he  was  actuated  by  malice  and  had  no  probable  cause  for  acting  as 
he  did.  By  his  false  evidence,  he  secures  an  unjust  verdict  for  himself 
in  the  county  court ;  and,  by  wilfully  deceiving  the  judge,  he  procures 
himself  to  be  bound  over  to  prosecute.  The  prosecution,  therefore,  is 
as  much  his  act  as  if  he  had  asked  the  county  court  judge  to  commit 
the  plaintiff"  for  trial.  [Erlb,  C.  J. — The  judge  seems  to  have  been  very 
much  influenced  by  his  previous  knowledge  of  Fitzjohn.]  That  does  not 
prove  that  the  defendant's  evidence  did  not  produce  on  the  judge^s 
mind  the  impression  which  induced  him  to  commit  the  plaintiff"  for  trial. 
[Erle,  C.  J. — Suppose  the  statute  had  authorized  the  judge  to  impose 
a  fine,  and  he  had  fined  the  plaintiff"  100^.,  would  the  now  defendant 
have  been  responsible  for  that  ?]  That  would  be  a  proceeding  to  which 
he  was  no  party.  [Williams,  J. — Suppose  the  judge  had  ordered  the 
overseers  of  the  parish  to  prosecute,  what  difference  would  *it  have 
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made  to  the  plaintiff"?]     The  element  of  malice  would  be  wanting 


there.  But  here  the  defendant  must  be  presumed  to  have  contemplated 
that  which  was  the  natural  and  inevitable  consequence  of  his  act.  In 
Heslop  V,  Chapman,  23  Law  J.,  Q.  B.  49,  in  an  action  for  maliciously 
and  without  reasonable  or  probable  cause  prosecuting  the  plaintiff"  for 
perjury,  it  appeared  that  the  statements  alleged  to  be  perjury  had  been 
made  by  the  plaintiff"  as  a  witness  in  an  action  against  the  defendant, 
respecting  facts  known  to  the  defendant  only  by  the  relation  of  others. 
There  was  evidence  that  the  defendant  had  been  told  that  the  plaintiff'^s 
evidence  was  wilfully  false ;  but  there  was  also  evidence  that  the  de- 
fendant had  said  that  he  had  indicted  the  plaintiff*  merely  to  stop  his 
mouth  as.  a  witness  in  another  proceeding.  The  judge  directed  the 
jury,  '*  that,  if  the  plaintiff"  had  in  fact  sworn  falsely,  or  if  the  defend- 
ant at  the  time  he  preferred  and  prosecuted  the  indictment,  acting  upon 
the  information  he  had  received,  believed  and  had  reasonable  grounds 
for  believing,  that  the  plaintiff"  had  sworn  falsely,  then  there  was  rea- 
sonable and  probable  cause  for  preferring  and  prosecuting  the  indict- 
ment ;  but,  if  the  defendant  at  the  time  he  preferred  and  prosecuted  the 
indictment  did  not  believe  the  information  he  had  received  to  be  true, 
but  in  his  own  mind  believed  and  had  reasonable  grounds  to  believe  that 
the  plaintiff"  had  not  sworn  falsely,  or,  still  more,  if  he  believed  that  the 
plaintiff"  had  spoken  the  truth,  then  there  was  no  reasonable  or  probable 
cause  for  preferring  and  prosecuting  the  indictment:"  and  it  was  held, 
on  bill  of  exceptions,  that  this  direction  was  correct.  In  the  course  of 
the  argument,  Alderson,  B.,  said :  ''  Suppose  a  man  was  robbed  on  the 
highway,  and  two  witnesses  swore  positively  that  a  certain  individual 
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▼aa  the  robber,  could  another  person  who  had  been  in  company  with 
the  supposed  *robber  in  another  place  at  the  very  time  when  the  p^Qg 
robbery  happened,  and  who  therefore  knew  that  the  party  charged  L 
was  not  the  man,  maintain  a  prosecution  against  the  individual  for  the 
robbery,  and  say  that  he  had  reasonable  and  probable  cause  for  so 
doing?  I  do  not  say  that  it  is  necessary  for  a  prosecutor  to  act  only 
upon  his  own  belief  as  to  the  weight  of  the  evidence;  but,  if  he  has 
peculiar  means  of  knowing  that  the  charge  is  untrue^  it  is  a  different 
case."]  Here  the  defendant  had  peculiar  means  of  knowing  that  the 
charge  he  was  preferring  was  false:  can  he,  then,  be  permitted  to 
shelter  himself  under  the  order  of  the  judge,  which  his  own  falsehood 
and  fraud  have  procured  to  be  made?  [Williams,  J. — The  only  ques- 
tion in  the  case  is,  whether  the  defendant  caused  the  prosecution.]  But 
for  his  act,  it  never  would  have  been  instituted.  In  Farley  v.  Danks,  4 
Ellis  k  B.  493  (E.  C.  L.  R.  vol.  82),  the  declaration  charged  that  the 
defendant  falsely  and  maliciously  and  without  any  reasonable  or  pro- 
bable cause  filed  a  petition  for  adjudication  of  bankruptcy  against  the 
plaintiff,  and  falsely  and  maliciously  and  without  any  reasonable  or  pro- 
bable cause  caused  and  procured  the  plaintiff  to  be  declared  a  bankrupt : 
and  it  was  held  that  this  charge  was  established  by  proof  that  the  plain- 
tiff petitioned  for  the  adjudication,  *and  by  depositions  false  in  fact  and 
maliciously  made  induced  the  commissioner  to  adjudicate  the  bank- 
ruptcy,— although  it  appeared,  that,  even  if  the  depositions  had  been 
true,  the  adjudication  could  not  have  been  supported  in  law.  Lord 
Campbell  there  says :  "  The  declaration  was  clearly  proved.  It  alleges 
that  the  defendant  caused  and  procured  the  plaintiff  to  be  adjudicated  a 
bankrupt.  Is  that  true  ?  The  defendant  presented  a  petition  in  which 
he  alleged  that  the  plaintiff  had  committed  an  act  of  bankruptcy.  He 
swears  to  the  existence  of  a  debt,  and  that  no  paynaent  *has  been  p^QQ 
made.  And  thereupon  the  adjudication  takes  place  which  would  ^ 
not  have  taken  place  but  for  the  defendant's  presenting  the  petition  and 
making  the  deposition.  It  is  said  that  the  adjudication  ought  to  be  a 
consequence  necessarily  and  legally  following  from  the  facts  if  true. 
But  all  that  is  necessary,  is,  that  the  defendant  should  falsely  and 
maliciously  cause  the  act ;  and  he  does  that  when  he  swears  falsely  and 
the  act  would  not  be  done  without  his  so  swearing.  It  would  be  mon- 
strous to  say  that  this  does  not  make  out  the  charge.  I  should  be  very 
sorry  to  find  any  decisions  of  our  courts  to  that  effect.  Where  a  man 
makes  a  true  statement  of  fact,  upon  which  the  court  acts  wrongly,  the 
grievance,  it  is  true,  arises,  not  from  the  statement,  but  from  the  judg- 
ment :  but  it  would  be  monstrous  to  hold  that  this  is  so  where  the  state- 
ment is  maliciously  false."  [Williams,  J. — There,  the  defendant  set 
the  law  in  motion,  and  produced  the  very  result  he  contemplated :  here, 
the  defendant  was  probably  as  much  astonished  as  his  adversary  was  at 
the  course  matters  took  before  the  county  court  judge.]  Every  man  is 
presumed  to  contemplate  the  natural  and  necessary  consequences  of  his 
&cts.  If  the  defendant  had  not  sworn  falsely  and  produced  a  forged 
voucher,  the  county  court  judge  never  would  have  done  as  he  did.  In 
Weston  i^.  Beeman,  27  Law  J.,  Exch.  57,  a  distinction  is  taken  between 
mstituting  and  merely  taking  up  and  continuing  a  prosecution.  Knight 
V-  German  (or  Jermin),  Gro.  Eliz.  70, 134,  and  Bagnall  i;.  Knight,  Gro. 
Car.  558,  were  also  referred  to  Cur.  adv.  vulU 
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In  re  JANE  SAUNDERSON.    April  26. 

The  conrt  allowed  a  certificate  of  an  acknowledgment  taken  at  Adelaide,  ander  tbe  3  &  4  W.  4, 
0.  74,  to  be  filed,  notwithetanding  the  affidavit  of  verification  omitted  to  mention  tbe  place 
where  the  acknowledgment  waa  taken, — it  appearing  by  affidavit  that  the  acknowledgment 
was  taken  at  that  place. 

Milward  moved  that  the  proper  officer  might  be  directed  to  receive 
and  file  the  certificate  of  an  acknowledgment  of  the  execution  of  a  deed 
in  Australia  by  Mrs.  Saunderson,  under  the  8  &  4  W.  4,  c.  74,  ss.  83,  • 
84,  notwithstanding  that  the  affidavit  verifying  the  certificate,  required 
by  the  rule  of  Hilary  Term,  1834,  omitted  to  state  where  the  acknow- 
ledgment was  taken.  The  affidavit  of  verification,  however,  purported 
♦Q4.1  *^  ^^  *8worn  at  Adelaide ;  and  there  was  an  affidavit  showing 
^  that  all  the  parties  resided  at  that  place.  He  submitted  that  the 
omission  was  immaterial,  inasmuch  as  the  only  reason  for  the  insertion 
of  the  place  of  taking  the  acknowledgment  in  the  form  given  by  the 
rule  of  court,  was,  that  it  might  appear  that  the  commissioners  taking 
it  were  acting  within  the  limits  of  their  jurisdiction, — a  reason  which 
could  not  apply  to  the  case  of  a  commission  directed  to  special  commis- 
sioners abroad. 

The  attention  of  the  court  having  been  called  to  the  cases  of  In  re 
Shufflebottom,  6  Scott  898,  and  In  re  Partridge,  17  C.  B.  18  (E.  C.  L. 
B.  vol.  84),  where  under  similar  circumstances  it  had  been  held  to  be 
unnecessary  to  name  the  place  where  the  acknowledgment  was  taken, 

Erle,  C.  J.,  said :  The  affidavits  of  verification  in  the  cases  referred 
to  presented  the  same  defect  as  that  now  before  us,  and  the  court  con- 
sidered that  in  the  case  of  a  commission  executed  abroad  it  was  not 
fatal.  This  case,  therefore,  falls  within  that  principle,  and  the  docu- 
ments may  be  filed.  Fiat. 


*95]  *BARBER  v.  LAMB.    April  80. 

A  plea  of  judgment  recovered  in  an  action  brought  in  the  eonsnlar  court  at  Constantinople! 
established  under  the  0  A  7  Vict.  o.  94,  and  payment  bj  the  defendant  of  the  amount, — Held, 
a  good  bar  to  an  action  brought  here  for  the  same  cause. 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plain- 
tiff and  one  James  Hartley,  since  deceased,  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiff  and  the  said  James  Hartley,  and 
for  money  found  to  be  due  from  the  defendant  to  the  plaintiff  and  the 
said  James  Hartley  on  accounts  stated  between  the  said  defendant  and 
the  plaintiff  and  the  said  James  Hartley.     Claim,  lOOOZ. 

Fourth  plea, — that,  after  the  passing  of  an  act  of  parliament  made 
and  passed  in  the  7th  year  of  Queen  Victoria  (7  &  8  Vict.  c.  94),  in- 
tituled ''  An  act  to  remove  doubts  as  to  the  exercise  of  power  and  juris* 
diction  by  Her  Majesty  within  divers  countries  and  places  out  of  Hei 
Majesty's  dominions,  and  to  render  the  same  more  effectual,"  and  before 
the  accruing  of  the  causes  of  action  in  the  declaration  mentioned,  at  a 
Court  held  at  Buckingham  Palace,  before  tho  Queen's  most  excellent 
Majesty  in  council,  Her  said  Majesty,  then  having  power  and  jurisdic- 
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tion  in  the  dominions  of  the  Sublime  Ottoman  Porte,  by  and  with  the 
adfice  of  Her  privy  council,  it  was  ordered  by  Her  said  Majesty  that 
the  power  and  jurisdiction  hitherto  exercised  by  Her  Majesty's  consul- 
general  at  Constantinople,  so  far  as  relates  (amongst  other  things)  to  the 
judicial  settlement  and  determination  of  all  manner  of  differences,  con- 
tentions, suits,  and  variances  that  might  or  should  happen  to  arise 
between  British  subjects,  should  be  vested  in  an  o£Scer  who  should 
represent  such  consul-general,  and  should  be  called  the  judge  of  the 
supreme  consular  court  of  Constantinople,  and  who  should  hold,  by 
special  commission  from  Her  Majesty,  the  appointment  of  vice-consul ; 
which  judge  should,  in  his  *capacity  of  representative  of  the  r^qv. 
consul-general,  have  the  same  power  and  jurisdiction  to  hold  the  ^ 
said  consular  court  of  Constantinople,  and  therein  to  try,  determine, 
adjudicate,  and  act  upon  all  matters  properly  brought  before  the  said 
court,  whether  the  same  be  of  a  civil  or  criminal  nature,  as  Her  said 
Majesty's  consul-general  had  customarily  or  by  virtue  of  any  act  of 
parliament  or  order  in  council  exercised  on  behalf  of  Her  Majesty 
within  the  dominions  of  the  Sublime  Ottoman  Porte  ;  and,  in  pursuance 
of  the  said  order,  Her  said  Majesty  had  appointed  Edmund  Hornby, 
Esq.,  to  represent  the  said  consul-general  at  Constantinople,  and  to  be 
judge  of  the  said  supreme  consular  court  to  settle  and  determine  all 
manner  of  differences,  contentions,  suits,  and  variances  that  might  arise 
between  British  subjects,  and  to  try,  determine,  adjudicate,  and  act 
upon  all  matters  properly  brought  before  the  said  court,  as  Her  Majesty's 
consul-general  at  Constantinople  has  customarily  exercised  on  behalf  of 
Her  Majesty  within  the  said  dominions  of  the  Sublime  Ottoman  Porte ; 
and  had  also  appointed  the  said  Edmund  Hornby,  Esq.,  Her  Majesty's 
vice-consul  at  Constantinople:  and  the  said  Edmund  Hornby,  Esq., 
being  and  continuing  judge  of  the  said  court  and  such  vice-consul  as 
aforesaid ;  and  the  plaintiff  and  the  defendant  then  being  British  sub- 
jects, the  plaintiff,  on  the  8d  of  March,  1859,  and  before  the  commence- 
ment of  this  suit,  impleaded  the  defendant  in  the  said  court  at  Con- 
stantinople, and  within  the  dominions  of  the  said  Sublime  Ottoman 
Porte,  in  an  action  for  the  very  same  identical  claims  and  causes  of 
action  and  sums  of  money  as  in  the  declaration  in  this  action  mentioned, 
and  for  which  this  action  is  brought,  the  same  being  claims  and  causes 
of  action  properly  brought  before  the  said  court,  and  being  such 
matters  as  Her  said  Majesty's  consul-general  has  customarily  exercised 
on  ^behalf  of  her  Majesty  within  the  said  dominions  of  the  Sublime  p^q*^ 
Ottoman  Porte ;  and  such  proceedings  were  thereupon  had  in  the  ^ 
said  action  in  that  court,  that  the  plaintiff,  afterwards,  and  before  the 
commencement  of  this  suit,  by  the  consideration  and  judgment  of  the 
said  court,  recovered  in  that  action  against  the  defendant  the  sum  of 
45/.,  for  the  said  identical  claims  and  causes  of  action,  debt,  and  sums 
of  money  in  the  said  declaration  mentioned,  together  with  his  costs  of 
suit;  which  judgment  remains  unreversed  and  not  made  void;  and 
which  sum  of  money  so  recovered,  together  with  the  said  costs  of  suit, 
the  defendant  before  the  commencement  of  this  suit  paid  to  the  plaintiff 
in  satisfaction  of  the  said  judgment. 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  joined  in 
demurrer. 
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Archibald^  in  support  of  the  demurrer.(a) — The  judgment  of  the  con- 
sular court  at  Constantinople  is  no  estoppel:  The  Bank  of  Australasia 
V.  Harding,  9  C.  B.  661  (E.  C.  L.  R.  vol.  67) ;  The  Bank  of  Australasia 
r.  Nias,  16  Q.  B.  717  (E.  C.  L.  R.  vol.  71).     Assuming  it  to  have  all 
the  force  and  validity  of  a  foreign  judgment,  it  is  at  the  most  but  prim&        • 
facie  evidence:  Houlditch  v.  The  Marquis  of  Donegal,  8  Bligh  N.  S.  801. 
[Erle,  C.  J. — Those  cases  proceed  upon  the  effect  to  be  given  to  the 
*981  j'^^g™®^^  of  *  foreign  or  colonial  court  of  *compctent  jurisdiction,        i 
^  when  it  is  sought  to  make  it  the  foundation  of  proceedings  here.        j 
But  here  the  plaintiff  is  seeking  to  recover  in  respect  of  causes  of  action        i 
as  to  which  he  has  already  been  satisfied  by  the  judgment  of  the  court        i 
at  Constantinople.]    There  is  no  case  where  the  precise  point  has  arisen.        | 
But  it  is  submittedf,  that,  if  the  judgment  of  the  consular  court  does  not 
operate  a  merger,  it  amounts  to  no  more  than  evidence  that  before  the 
commencement  of  the  present  action  the  defendant  had  paid  the  plaintiff 
452.    He  might  have  pleaded  payment,  and  have  given  this  judgment  in 
evidence.     But  the  question  here  is,  whether  the  judgment  is  pleadable        j 
as  a  bar  to  this  action.     [WiLLES,  J. — If  this  action  had  been  brought        | 
to  recover  the  45Z.,  it  is  clear  that  the  judgment  would  have  been  a  good        ; 
defence.]    If  pleaded  as  payment.    This  is  not  a  good  plea  of  payment, —        < 
a  payment  of  45Z.  not  being  a  satisfaction  of  lOOOZ.     [Willes,  J. — The 
plaintiff  was  bound  to  bring  forward  his  whole  claim  in  the  first  action : 
Lord  Bagot  v.  Williams,  3  B.  &  C.  235,  772  (E.  C.  L.  R.  vol.  10),  6  D.  4  R. 
87,  719  (E.  C.  L.  R.  vol.  16).     This  is  in  effect  an  appeal  against  the 
judgment  of  Mr.  Hornby,  whereas  the  only  appeal  is  to  the  Privy 
Council.]    It  may  be  doubted  whether  this  court  can  take  any  notice  of 
a  judgment  of  a  court  constituted  like  the  court  in  question.     Besides, 
there  is  no  averment  in  this  plea  that  the  judgment  of  the  consular  court 
was  binding  and  conclusive.     In  Plummer  v.  Woodburne,  4  B.  &  C.  625 
(E.  C.  L.  R.  vol.  10),  7  D.  &  R.  25  (E.  C.  L.  R.  vol.  16),  it  was  held  that 
a  judgment  obtained  by  the  defendant  in  a  colonial  court  cannot  be 
pleaded  by  way  of  estoppel  to  a  declaration  in  this  country  for  the  same 
cause  of  action,  unless  it  is  shown  that  the  judgment  so  obtained  would 
»QQ-|  ^^  ^VLtiX  and  conclusive  in  the  colony,(6)     [Byles,  *J. — A  judg- 
-*  ment  in  an  action  for  a  debt  is  ex  vi  termini  conclusive.] 

Malcolm^  contri,  was  not  called  upon.  Cur,  adv.  vuU. 

Erle,  C.  J. — Upon  consideration,  I  am  of  opinion  that  the  fourth 
plea  in  this  case  is  a  valid  plea  and  constitutes  a  good  defence  to  the 
action.  The  question  is,  whether  a  plea  of  judgment  recovered  for  45I. 
in  the  consular  court  at  Constantinople,  in  an  action  brought  in  that 
court  in  respect  of  the  very  same  causes  of  action  as  are  declared  on 
here,  and  payment  of  that  sum  in  satisfaction  of  that  judgment,  is  a  bar 
to  the  action.  One  objection  which  has  been  urged  before  us,  is,  that  it 
is  not  su£Sciently  shown  upon  the  face  of  the  plea  that  the  court  at  Con* 
Stan  tin  ople  had  jurisdiction.  If  it  rested  upon  that  point  only,  I  should 
be  of  opinion  that  the  jurisdiction  is  sufficiently  alleged.     But  I  find  it 

(a)  Tho  poiDtB  marked  for  argnment  on  th«  part  of  the  plaiDtiff  wore  as  foUows : — 
"That  the  foarth  plea  does  not  show  that  the  Judgment  therein  referred  to  was  final  or 
eondttsive  between  the  parties,  or  that  the  canses  of  action  in  question  were  merged  in  or 
•ztingnished  or  in  any  manner  affected  bj  the  said  Judgment,  either  according  to  the  law 
of  the  country  where  such  judgment  was  giren,  or  according  to  the  law  of  England;  and  that 
the  fourth  plea  is  not  a  good  plea  of  payment" 
(6)  And  see  8mith  v.  Nicolls;  7  Scott  147, 5  N.  C.  208  (E.  C.  L.  R.  toL  85),  7  DowL  P.  C.  S82. 
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decided  in  a  case  of  Robertson  v.  Strutb,  5  Q.  B.  941  (E.  C.  L.  R.  vol* 
48),  that  a  declaration  in  dfbt  on  the  judgment  of  a  foreign  court 
need  not  state  that  the  qotirt  bad  jurisdiction  over  the  parties  or  the 
cause.  Patteson,  J.,  tbere-says:  "We  presume  that  the  judgment  of  a 
foreign  court  is  correct.  If  yov-have  any  objection,  ought  not  it  to  have 
been  raised  by  plea?"  If  it  Wei^e^^egessary  to  state  that  the  court  bad 
jarisdiction,  the  plea  does  state  thaV.c^  claims  and  causes  of  action  were 
properly  brought  before  the  said  couft^and  were  such  matters  as  Her 
Majesty^s  consul-general  at  Gonstantinc^J^.bad  customarily  exercised  on 
behalf  of  Her  Majesty  within  the  dominiq^X-of  the  Sublime  Ottoman 
Porte.  There  is  a  judgment  by  the  judge  of- a-consnlar  court  duly  con- 
stituted under  the  authority  of  the  act  of  parliament,  for  the  same  cause 
of  action,  and  *payment  of  the  sum  so  recovered/.  It  Appears  to  [•♦-iaa 
me  that  that  is  a  satisfaction  of  the  debt.  The*  *p|alsrtiff  has  '- 
already  preferred  his  claim  before  a  competent  tribuna;f,/ifn4  Jias  had  its 
judgment,  and  his  opponent  has  paid  the  amount  awarded^Vg^inst  him. 
Every  presumption  is  to  be  made  in  favour  of  a  judgment*cnc  ^.foreign 
court  of  competent  jurisdiction :  Henderson  v.  Henderson,  G^Q/^B'.  288 
(£.  C.  L.  R.  vol.  51).  The  great  distinction  between  this  case  and  the 
authorities  referred  to  by  Mr.  Archibald  as  to  the  necessity  of  there 
being  a  merger  of  the  causes  of  action  in  the  judgment,  is,  that  here  the 
defence  does  not  rest  on  merger,  but  on  the  principle  that  the  plaintiff 
has  obtained  the  judgment  of  a  tribunal  to  which  he  has  resorted  for 
enforcing  bis  debt,  and  that  the  judgment  so  obtained  has  been  satisfied 
by  payment  of  the  sum  awarded.  It  seems  to  me  that  the  case  bears  a 
strong  analogy  to  that  of  parties  choosing  to  refer  their  differences  to 
arbitration.  Where  a  party  has  obtained  the  decision  of  an  arbitrator 
in  his  favour,  and  his  adversary  has  paid  the  amount,  it  would  be  mani- 
festly contrary  to  reason  and  justice  to  allow  the  successful  party  to 
endeavour  to  obtain  a  better  judgment  in  respect  of  the  same  matter 
from  some  other  tribunal. 

Btles,  J. — I  am  of  the  same  opinion.  In  addition  to  the  presump- 
tion which,  according  to  the  case  referred  to  by  my  Lord,  is  to  be  made 
io  favour  of  the  jurisdiction  of  the  foreign  court,  and  to  what  he  has  said 
as  to  the  former  decision  having  been  a  decision  of  a  tribunal  selected 
by  the  plaintiff  himself,  it  seems  to  me,  that,  if  there  were  any  claims 
irhich  it  was  competent  to  that  tribunal  to  decide,  the  claim  in  question 
was  amongst  them,  because  the  plea  alleges  that ''  the  plaintiff  and  de- 
fendant then  being  British  subjects,  the  plaintiff,  on  the  8d  of  March, 
1859,  and  before  the  '^'commencement  of  this  suic,  impleaded  the  r^ini 
defendant  in  the  said  court  at  Constantinople,  and  within  the  ^ 
dominions  of  the  Sublime  Ottoman  Porte,  in  an  action  for  the  very  same 
identical  claims  and  causes  of  action  and  sums  of  money  as  in  the  decla- 
ration in  this  action  mentioned,  and  for  which  this  action  is  brought,  the 
same  being  claims  and  causes  of  action  properly  brought  before  the  said 
court,  and  being  such  matters  as  Her  said  Majesty's  consul-general  has 
customarily  exercised  on  behalf  of  Her  Majesty  within  the  said  dominions 
of  the  Sublime  Ottoman  Porte."  That  is  a  sufficient  allegation  that  the 
court  at  Constantinople  had  jurisdiction. 

Keating,  J. — I  entirely  agree  with  my  Lord  and  my  Brother  Byles 
that  our  judgment  must  be  for  the  defendant  on  this  demurrer.  This 
decision  will  not  in  the  least  interfere  with  the  numerous  cases  which 
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have  held  that  the  judgments  of  foreign  courts  may  be  examinable  under 
certain  circumstances.  If  there  were  anything  to  deprive  the  consular 
court  of  jurisdiction  over  the  subject-matt^  of  the  action,  or  to  depri^ 
the  judgment  of  validity,  that  might  havij  b?eh  shown  by  the  replication. 
None  such  is  shown  to  exist  here.  I  gntrr^ly  agree  with  my  Lord  that 
this  is  not  a  case  of  merger.  It  is  nof^o  pleaded.  But  the  ground  is, 
that  there  has  been  a  judgment  jof.'^'cburt  having  jurisdiction  over  the 
subject-matter,  and  that  that  jQd^^bnt  has  been  satisfied  by  payment. 
The  plea  is,  therefore,  a^&rffectly  good  plea,  and  the  defendant  is 
entitled  to  judgment.        .^  *"*  ;\ '  *  Judgment  for  the  defendant. 

» 

On  the  subject  of  th^^ffect  of  foreign  Comm.  §  1460;  The  William  Harris, 

judgments  by  way*9f.^eQt<^ppeI,  see  the  Ware  372;  Opinioo  of  Judge  BerricD, 

American  note  ^.Ih^JDuchess  of  King-  1  Gilpin's  Op.  of  Atty.  Gen.  U.  S.  78i); 

ston's  Case,  2  Sifiha  Lead.  Gases.  2  Andrews'  do.  378;  Opinions  of  Jud^e 

It  may  uot'l^ifoappropriate  to  observe  Gushing,  7  Andrews' Opinions  18;  S 

here  thajt'49'the  absence  of  treaty  stipu-  Id.  98,  380;  Wheaton,  Law  of  NatioDs, 

lation^'^nfiuls  can  have   no  judicial  8ded.,  167;  see  Potter  v.  Ocean  Ins. 

authority  in  a  foreign  country :  1  Kent's  Go.,  3  Sumn.  27. 
Gomm.  42;  5  Pardessus  Goors  de  Droit 


*iAOT  *HUTCHINSON  and  Others  v.  COPESTAKE  and  Another. 
^®2J  April  25. 

Held, — in  eonformity  with  the  rale  laid  down  by  the  Court  of  Queen's  Bench  in  Renshftw  r. 
Bean,  18  Q.  B.  112, — that  an  action  will  not  lie  for  the  obstraction  of  ancient  lights  the 
position  of  which  has  been  so  altered  by  the  rebuilding  of  the  premises  within  twenty  years, 
that  the  defendant  could  not  exercise  his  right  to  obstruct  sueh  portions  of  the  lights  as  wen 
unprivileged,  without  at  the  same  time  obstructing  the  privileged  portions. 

This  was  an  action  broaght  by  the  plaintiffs  against  the  defendants 
for  erecting  and  continuing  a  building,  and  thereby  obstructing  the  pass- 
age of  light  to  windows  in  a  warehouse  of  the  plaintiffs.  The  defendants 
E leaded  not  guilty, — that  the  plaintiffs  were  not  possessed  of  the  ware- 
ouse, — ^and  that  the  plaintiffs  were  entitled  to  the  passage  of  light  as 
claimed. 

Issue  was  joined  on  all  the  above  pleas. 

The  defendants  originally  proposed  to  plead  with  those  pleas,  other 
pleas,  one  of  th^m  alleging  an  abandonment  by  the  plaintiffs,  and  cesser 
of  their  alleged  right  before  the  committing  of  the  grievances  complained 
of;  the  other,  justifying  on  the  ground  of  the  plaintiffs  having  thrown 
out  new  lights  and  parts  of  lights,  and  because  the  defendants  could  not 
interrupt  the  enjoyipent  of  the  same,  and  prevent  the  gaining  the  right 
of  the  enjoyment  of  the  same,  without  at  the  same  time  committing  the 
grievances  complained  of.  By  consent,  the  two  last-mentioned  proposed 
pleas  were  disallowed  by  a  judge's  order,  whereby  the  parties  respec- 
tively were  to  be  at  liberty,  under  the  pleas  which  were  allowed  (being 
those  actually  pleaded),  to  give  in  evidence  any  matter  which  would 
have  afforded  a  defence  to  the  action,  or  an  answer  to  such  defence,  if 
the  same  had  been  raised  in  pleading. 
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The  cause  came  on  to  be  tried  before  Gockburn,  G.  J.,  at  the  sittings 
for  London  after  Hilary  Term,  1859,  when  it  was  agreed  that  a  verdict 
should  be  found  for  the  plaintiffs  with  40«.  damages,  and  costs  of  suit, 
sabject  to  the  opinion  of  the  court  upon  the  following  case  : — 

The  plaintiffs,  at  the  time  of  the  erection  by  the  *defendants  r^ie-iAo 
of  the  building  hereinafter  mentioned,  were  the  occupiers  of  a  ^ 
▼arehouse  situated  on  the  west  side  of  Bread  Street,  at  No.  5,  and  con- 
tinued to  be  such  occupiers  up  to  the  trial  of  this  cause. 

[A  model,  which  was  referred  to  and  made  part  of  the  case,  showed  , 
the  position  and  size  of  the  several  windows  on  the  first,  second,  and 
third  floors  of  the  plaintiffs'  house,  and  which  windows  had  existed  for 
more  than  twenty  years.] 

On  the  81st  of  December,  1853,  a  fire  took  place  by  which  the  build- 
ings numbered  respectively  4,  4^,  and  5,  in  Bread  Street,  were  much 
injured,  and  in  consequence  thereof  were  subsequently  taken  down. 

Another  model,  which  was  to  be  taken  as  part  of  the  case,  represented 
pnrt  of  the  east  side  of  Bread  Street,  and  the  buildings  thereon,  includ- 
ing  premises  of  the  defendants  and  in  their  occupation  for  several  years 
before  and  until  they  were  taken  down  by  them  as  hereinafter  mentioned, 
and  which  were  marked  60,  and  other  adjoining  premises,  as  the  same 
existed  at  the  time  of  the  fire. 

After  thQ  fire,  the  plaintiffs'  present  warehouse,  in  respect  of  which 
the  action  was  brought,  was  built. 

A  third  model  represented  the  plaintiffs*  warehouse,  numbered  5,  and 
other  adjoining  premises  on  the  west  side  of  Bread  Street,  as  built  up 
after  the  fire. 

The  two  windows  in  the  attic  continued  until  after  the  rebuilding  of 
the  defendants'  premises  hereinafter  mentioned. 

The  other  windows  shown  upon  the  third  model  as  now  being  in  the 
plaintiffs'  warehouse  and  the  adjoining  premises,  are  the  present  existing 
windows. 

The  plaintiffs'  warehouse  as  rebuilt  is  higher  from  the  ground  to  the 
apex  of  the  roof  by  five  feet  and  a  half,  ana  from  the  ground  to  the  top 
of  the  parapet  by  three  feet,  than  their  former  warehouse. 

*Some  of  the  present  windows  in  the  plaintiffs'  warehouse  are  r*iQA 
larger  than  any  of  the  windows  in  their  old  warehouse ;  and  por-  ^ 
tions  of  each  of  the  present  windows  are  in  sites  not  occupied  by  any 
of  the  former  windows. 

In  that  part  of  the  plaintiffs'  warehouse  which  is  below  the  ground- 
floor  is  a  window.     In  the  former  building  there  was  no  window  there. 

No  complaint  nor  suggestion  was  made  to  the  plaintiffs  by  or  on 
behalf  of  the  defendants,  or  by  or  on  behalf  of  any  person  interested  in 
or  connected  with  their  said  premises,  that  the  above-mentioned  altera- 
tions in  the  plaintiffs'  warehouse,  or  the  windows  thereof,  did  or  could 
in  any  way  affect  or  injure  the  defendants'  said  premises,  or  that  any  ' 
right  of  the  occupiers  or  owners  thereof,  or  of  the  site  thereof,  could  at 
any  future  time  be  prejudiced  thereby,  until  after  the  erection  of  the 
defendants'  present  building,  as  hereinafter  mentioned. 

After  the  building  up  of  the  plaintiffs'  warehouse,  and  before  the  com- 
mencement of  this  action,  the  defendants  caused  their  building  numbered 
60  to  be  taken  down,  and  the  present  building  to  be  erected  on  the  site 
thereof. 
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The  defendants'  present  building  as  rebuilt  has  a  flat  roof:  the  parapet 
is  higher  than  the  roof.  The  present  building  is  higher  from  the  ground 
to  the  parapet  by  twenty-seven  feet  and  a  quarter  than  the  height  of  the 
former  building  from  the  ground  to  the  apex  of  the  roof,  and  by  thirty- 
seven  feet  than  the  height  of  the  former  building  from  the  ground  to  the 
parapet.  This  building  was  erected  within  a  year  next  before  the  com- 
mencement of  this  action. 

After  the  erection  of  the  defendants'  present  building,  the  following 
letter  was  written  and  sent  to  the  defendants  on  behalf  of  the  owners 
and  occupiers  of  the  plaintiffs'  premises : — 

♦lO'il       "*To  Messrs.  Groucock  &  Co.,  and  all  others  whom  it  may 
^   concern, — 

"  Take  notice,  that  the  Goldsmiths'  Company,  the  reversioners  of  the 
premises  Nos.  4|  and  5,  otherwise  5  and  6,  Bread  Street,  Cheapside,  in 
the  city  of  London,  and  Thomas  Upton,  of  Warnford  Court,  in  the  said 
city,  the  tenant  under  a  lease  from  the  company  of  the  said  premises, 
object  to  the  buildings  now  in  course  of  erection  on  the  east  side  of 
Bread  Street  aforesaid,  and  opposite  to  the  said  premises  of  the  company, 
inasmuch  as  the  said  buildings  obstruct  the  light  and  air  from  the  said 
premises  of  the  said  company  and  Thomas  Upton ;  and  they  thereby 
require  that  the  said  buildings  may  be  abated.  Dated  the  8th  day  of 
December,  1857. 

"  Walter  Prideaux, 
'^  Solicitor  for  the  said  Goldsmiths'  Company 

and  the  said  Thomas  Upton." 

In  answer  to  this  letter,  the  following  letter  was  written  and  sent  on 
behalf  of  the  defendants : — 

"  59,  Friday  Street,  Cheapside, 

"  London,  December  10  1857. 

"  Dear  Sir, — Messrs.  Copestake,  Moore  &  Co.  have  handed  to  us 
your  notice  to  them  on  behalf  of  the  Goldsmiths'  Company,  complaining 
of  the  buildings  now  in  course  of  erection  by  them  as  interfering  with 
the  lights  in  the  premises  of  the  company  on  the  opposite  side  of  the 
street ;  and  we  are  instructed  to  say  that  our  clients  deny  that  the  com- 
pany have  any  ancient  light  in  those  premises,  and  if  they  have,  they 
are  not  obstructed  by  the  buildings  in  question :  but,  on  the  contrary, 
our  clients  complain  that  the  new  houses  w*hich  have  been  built  on  the 
west  side  of  the  street  in  the  place  of  those  destroyed  by  the  fire,  have  been 
an  inconvenience  to  them  and  an  obstruction  to  their  lights. 

"  Reed,  Langford  i  Marsden." 
♦lOfil       *The  above  letter  from  Messrs.  Reed  &  Co.  was  the  first  com- 
^  plaint  or  suggestion  made  to  the  plaintiffs  of  the  alterations  in 
the  plaintiffs'  premises  being  in  any  way  prejudicial  to  the  defendants. 

After  the  receipt  of  that  letter,  and  before  the  commencement  of  this 
action,  the  plaintiffs  caused  the  windows  in  the  attic  of  their  warehouse 
to  be  and  the  same  have  ever  since  been  entirely  blocked  up. 

[Plans  and  tracings  showing  the  condition  of  the  respective  premises 
of  the  plaintiffs  and  the  defendants  as  well  before  as  after  the  rebuild- 
ing thereof  respectively,  were  also  annexed  to  and  were  to  be  taken  as 
part  of  the  case.  From  the  plans  and  tracings  of  the  plaintiffs'  premises  it 
appeared  that  the  windows  of  the  new  building  were  larger  than  those 
in  the  old  building,  and  in  part  only  occupied  the  same  sites.} 
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The  defendants'  new  building  obstructed  to  some  extent  the  passage 
of  light  through  the  attic  windows  of  the  plaintiffs'  new  building  whilst 
they  existed,  but  did  not  and  does  not  obstruct  the  passage  of  light  to 
the  said  new  window  under  the  ground-floor  to  a  sensibly  greater  extent 
than  the  same  was  obstructed  by  the  old  building  numbered  60. 

The  defendants*  new  building  has  obstructed  and  does  obstruct  the 
passage  of  light  to  the  windows  on  the  ground-floor,  first,  second,  and 
third  floors  of  the  plaintiffs'  warehouse,  including  both  the  new  and  the 
old  portions  thereof,  to  a  sensibly  greater  extent  than  the  same  was  ob- 
Btracted  by  the  old  building  numbered  60 ;  and  the  rooms  lighted  there- 
by ha?e  by  the  erection  of  the  defendants'  new  building  been  rendered 
to  a  sensible  degree  darker  than  the  rooms  lighted  by  the  windows  on 
the  ground-floor,  first,  second,  and  third  floors  of  the  plaintiffs'  old  build- 
ings were  before  the  fire. 

There  is  a  public  foot  and  carriage  highway  over  the  whole  of  Bread 
Street,  including  the  whole  of  the  space  ^between  the  plaintiffs'  r:^|A7 
and  defendants'  premises,  which  are  opposite  to  and  front  each  ^ 
other. 

The  defendants  could  not  have  obstructed  the  passage  of  light  to  the 
attic  windows  whilst  they  existed,  or  to  such  portions  of  the  windows  of 
the  plaintiffs'  present  warehouse  as  are  new,  without  at  the  same  time 
obstructing  the  passage  of  light  to  such  portions  of  the  plaintiffs'  win- 
dows as  are  in  the  sites  of  old  windows,  to  the  extent  complained  of  in 
the  declaration. 

The  question  for  the  opinion  of -the  court  was, — whether  the  plaintiff's 
are  entitled  to  maintain  this  action.  If  the  court  shall  be  of  opinion 
that  they  are,  then  the  verdict  is  to  be  entered  for  the  plaintiffs  as 
aforesaid;  but,  if  the  court  shall  bs  of  a  contrary  opinion,  then  tho 
verdict  is  to  be  entered  for  the  defendants  upon  such  of  the  above-men- 
tioned issues  as  the  court  shall  direct. 

It  was  agreed  between  the  parties  that  the  court  should  have  power  to 
draw  any  inferences  of  fact  which  a  jury  might  have  drawn :  and  it  was 
farther  agreed,  that,  if  the  court  should  be  of  opinion  that  any  fact  not 
stated  in  the  above  case  was  material  to  its  determination,  the  court 
should  have  power  to  amend  the  case  by  adding  the  same,  such  fact  to 
be  ascertained,  if  necessary,  by  some  gentleman  at  the  bar  agreed  upon 
by  the  parties,  or,  in  case  of  their  disagreement,  by  some  gentleman  at 
the  bar  appointed  by  the  court. 

Montague  Smithy  Q.  C.  (with  whom  was  Coxon)^  for  the  plaintiffs.(a) — 

(a)  The  pointa  marked  for  urgument  on  tho  part  of  the  plaintiffs,  were  as  follows  : — 

**  1.  That  the  occupiers  of  the  plaintiffs'  old  warehouse  having  at  the  time  of  the  fire  acquired 
ta  absolate  and  indefeasible  right  to  the  access  and  enjoyment  of  light  and  air  through  the 
windows  of  such  warehouse,  this  right  was  not  lost  bj  Uie  taking  down  of  the  old  warehouse 
ind  tho  building  of  the  new  one : 

''2.  That  it  was  not  necessary,  in  order  to  preserve  such  right,  that  the  windows  of  the  new 
varehouse  should  occupy  precisely  the  same  positions  or  be  of  precisely  the  same  dimensions  as 
the  windows  of  the  old  one : 

"3.  That  the  windows  on  tho  ground,  first,  second,  and  third  floors  of  the  plaintiffs'  new 
vtrehoQse  admitted  light  in  substantially  the  same  manner,  so  far  as  the  owners  and  oeeupiem 
of  the  defendants'  premises  are  interested  or  affected,  as  the  windows  on  the  ground,  first,  second, 
sod  third  floors  of  the  old  warehouse ;  and  chat  the  mode  of  enjoyment  of  light  to  the  plaintiffs' 
n€w  warehouse  by  means  of  the  new  windows,  did  not  render  the  easement  of  light  to  the  new 
warehouse  more  onerous  than  before  to  the  owners  or  occupiers  of  the  defendants'  premises ; 
sad  tiiat  the  defendants  had  no  right  to  obstruct  or  darken  them : 

**  k  That  the  defendaata  at  aU  eventa  had  no  right,  under  the  oironms tanoes;  to  obstniet  •ii4 
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— — 

*lOf)1  ^^^  ^"'^  ^^  ^^^  ^^  ^^^^'  ^^^^  ^^^  ^alteration  may  be  made  in  an 
-'   easement,  subject  to  the  condition  that  the  alteration  does  not 
throw  any  greater  burthen  on  the  servient  tenement.     Here  it  is  sub- 
mitted that  the  alterations  do  not  increase  the  burthen  of  the  servient 
tenement,  and  therefore  do  not  deprive  the  plaintiffs  of  the  easement 
they  enjoyed  before  the  alteration.     All  the  new  windows  occupy  a  por- 
tion of  the  site  of  the  old  ones,  though  the  size,  number,  and  position 
*1  OQl   ^^  them  are  somewhat  changed :  *four  larger  windows  have  super- 
-1   seded  six  smaller  ones.     The  principal  authorities  upon  the  sub- 
ject are  collected  in  Oale  on  Easements,  2d  edit.  pp.  363  et  seq.,  viz., 
Cherrington  v.  Abney,  2  Vern.  646,  Cotterell  v.  GriflSths,  4  Esp.  N.  P. 
C.  69,  Martin  v.  Goble,  1  Campb.  320,  Chandler  v.  Thompson,  3  Campb. 
80,  Garritt  v.  Sharp,  3  Ad.  k  E.  325  (E.  C.  L.  R.  vol.  30),  4  N.  &  M. 
834  (E.  C,  L.  R.  vol.  30),  and  Luttrell's  Case,  4  Co.  Rep  87  a.  from 
which  the  principle  to  be  deduced  is,  that,  "  if  the  alteration  in  the  mode 
jf  enjoyment  is  such  as  clearly  not  to  render  the  easement  more  onerous 
on  the  owner  of  the  servient  tenement,  the  right  remains  unimpaired." 
In  Thomas  v.  Thomas,  2  C.  M.  &  R.  34,t  it  was  held,  that,  where  a 
party  has  a  right  to  have  the  droppings  of  rain  fall  from  his  wall  upon 
the  premises  of  another,  the  right  is  not  destroyed  by  his  increasing  the 
height  of  the  wall :  and  Alderson,  6.,  in  the  course  of  the  argument, 
asks, — ^'  How  does  the  plaintiff,  by  claiming  more  than  he  lawfully  may, 
destroy  his  title  to  that  which  he  lawfully  may  claim  ?"  and  he  adds, — 
*'  It  has  been  held,  in  the  case  of  lights,  that,  where  a  party  enlarges 
an  ancient  window,  the  owner  of  the  adjoining  land  cannot  obstruct  any 
part  of  the  light  which  ought  to  pass  through  the  space  occupied  by  the 
ancient  window.(a)     If  the  act  of  the  defendants  is  injurious  to  the 
plaintiff's  original  right,  it  is  not  the  less  so  because  it  is  injurious  also 
to  a  further  right  which  the  plaintiff  claims."     In  Saunders  v.  Newman, 
1  B.  &  Aid.  258,  it  was  held  that  the  occupier  of  a  mill  may  maintain  an 
action  for  forcing  back  water  and  injuring  his  mill,  although  he  has  not 
enjoyed  it  precisely  in  the  same  state  for  twenty  years :  and  therefore 
it  was  held  to  be  no  defence  to  such  an  action,  that  the  occupier  had 
'*'1101  ^*^^^^^  ^  ^^^  years  erected  *in  his  mill  a   wheel   of  different 
-■  dimensions,  but  requiring  less  water  than  the  old  one,  although 
the  declaration  stated  the  plaintiff  to  be  possessed  of  a  mill,  without 
alleging  it  to  be  an  ancient  mill.     Abbott,  C.  J.,  there  says :  ^^  When 
a  mill  has  been  erected  upon  a  stream  for  a  long  period  of  time,  it  gives 
to  the  owner  a  right  that  the  water  shall  continue  to  flow  to  and  from 
the  mill  in  the  manner  in  which  it  has  been  accustomed  to  flow  during 
all  that  time.     The  owner  is  not  bound  to  use  the  water  in  the  same 
precise  manner,  or  to  apply  it  to  the  same  mill :  if  he  were,  that  would 
tv  stop  all  improvements  in  machinery.     If,  indeed,  the  alterations  made 

darken  the  portions  of  the  windows  in  the  new  warehouse  of  the  plaintiffs  which  oeonpied  the 
saine  position  and  sites  as  those  in  the  old  warehouse : 

"  5.  That  the  existence  of  the  attic  windows  in  the  plaintiffs'  warehouse  did  not  justify  ths 
defendants  in  obstructing  and  darkening  the  other  windows  in  the  plaintiffs'  warehouse,  in 
respect  of  which  he  had  a  right  to  the  passage  of  light  and  air : 

"6.  That,  at  all  erents,  when  such  attio  windows  no  longer  exist,  their  former  exiftencs 
eannot  justify  the  defendants  in  continuing  a  permanent  obstruction  to  the  easement  of  light 
and  air  to  which  the  plaintiffs  are  entitled  in  respect  of  their  other  windows." 

(a)  Citing  Chandler  v.  Thompson,  3  Campb.  80,  Martin  r.  Goble,  1  Campb.  320,  and  Luttrel'i 
Case,  4  Co.  Rep.  87  a. 
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from  time  to  time  prejudice  the  right  of  the  lower  mill,  the  case  would 
be  different."  And  Holroyd,  J.,  says :  "  The  change  of  the  wheel  can 
make  no  difference,  because  at  the  time  it  was  done  it  was  certainly 
lawful  for  the  plaintiff*  to  make  the  alteration.  Then,  if  that  be  so,  the 
defendant  by  his  subsequent  act  cannot  deprive  the  plaintiff  of  an  advan* 
tage  which  he  had  already  lawfully  acquired."  The  same  principle 
equally  applies  to  windows.  The  question  is  very  fully  gone  into  in  the 
judgment  of  Patteson,  J.,  in  Blanchard  v.  Bridges,  4  Ad.  &  E.  176  (£. 
C.  L.  R.  vol.  31),  5  N.  &  M.  567  (E.  C.  L.  R.  vol.  86).  E.,  being  owner 
of  a  house,  enlarged  it,  and  inserted  a  window  at  one  end,  in  a  part 
added,  and,  at  another  end,  carried  out  the  side  walls,  between  which 
two  windows  formerly  stood,  in  a  straight  line,  five  feet,  converting  this 
end  into  a  bow,  and  inserting  two  bow  windows,  in  the  same  direction, 
but  not  in  the  same  situation  as  the  two  former :  and  i\,  was  held,  that, 
whatever  privilege  against  the  obstruction  of  light  the  windows  of  the 
original  house  possessed,  this  privilege  did  not  apply  to  the  three  new 
windows.  In  giving  judgment,  the  learned  judge  says :  "  As  to  the 
windows  at  the  east,  the  case  finds  that  they  do  not  occupy  the  places 
of  the  *old  windows;  the  wall  in  which  those  windows  were  no  r+n-i-j 
longer  exists :  and,  assuming  that  no  greater  change  of  position  ^ 
has  been  made  than  is  necessarily  consequent  upon  a  carrying  out  of  the 
side  walls  five  feet,  and  converting  the  termination  into  a  bow,  such  a 
change  is  in  our  opinion  sufficient  to  prevent  their  beipg  clothed  with 
the  same  rights  as  the  former  windows.  In  whatever  way  precisely  the, 
right  to  enjoy  the  unobstructed  access  of  light  and  air  from  adjoining 
land  may  be  acquired  (a  question  of  admitted  nicety),  still  the  act  of  the 
owner  of  such  land  from  which  the  right  flows  must  have  reference  to 
the  state  of  things  at  the  time  when  it  is  supposed  to  have  taken  place ; 
and,  as  the  act  of  the  one  is  inferred  from  the  enjoyment  of  the  other 
owner,  it  must  in  reason  be  measured  by  that  enjoyment.  The  consent, 
therefore,  cannot  fairly  be  extended  beyond  the  access  of  light  and  air 
through  the  same  aperture  (or  one  of  the  same  dimensions  and  in  the 
same  position),  which  existed  at  the  time  when  such  consent  is  supposed 
to  have  been  given.  It  appears  to  us  that  convenience  and  justice  both 
require  this  limitation.  If  it  were  at  once  admitted  that  a  new  window, 
varying  in  size,  elevation,  or  position,  might  be  substituted  for  an  old 
one,  without  the  consent  of  the  owner  of  the  adjoining  land,  it  would  be 
necessary  to  submit  to  juries  questions  of  degree,  often  of  a  very  uncer- 
tain nature,  and  upon  very  unsatisfactory  evidence.  And,  in  the  same 
case,  a  party  who  had  acquiesced  in  the  existence  of  a  window  of  a  given 
size,  elevation,  or  position,  because  it  was  felt  to  be  no  annoyance  to 
him,  might  be  thereby  concluded  as  to  some  other  window,  to  which  ho 
might  have  the  greatest  objection,  and  to  which  he  would  never  have 
assented  if  it  bad  come  in  question  in  the  first  instance."  All  that^ 
however,  is  applicable  to  a  totally  different  state  of  things  from  thai 
which  exists  *here.  The  windows  were  not  constructed  upon  the  p^^  ^  .^ 
old  site.  [WiLLES,  J. — Do  you  mean  to  insist  that  this  case  is  ^  "* 
distinguishable  from  Renshaw  v.  Bean,  18  Q.  B.  112  (E.  C.  L.  R.  vol. 
83)?  There,  the  plaintiff,  being  reversioner  of  a  house  which  adjoined 
premises  in  the  occupation  of  the  defendant,  and  had  ancient  windows, 
rebuilt  the  house,  added  an  upper  story,  opened  windows  in  that 
Btory,  and  enlarged  the  ancient  windows  and  otherwise  altered  their 
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position ;  fiuch  rebuilding  and  alterations  being  within  twenty  years  of 
the  commencement  of  the  action.  The  defendant  subsequently  rebuilt 
his  premises,  and  thereby  darkened  the  windows  in  both  the  upper  and 
the  lower  stories  of  the  plaintiflfs'  house.  In  an  action  by  the  plaintiff, 
as  reversioner,  for  this  obstruction,  it  was  held  that  the  plaintiff  having 
by  his  alterations  exceeded  the  limits  of  his  right,  and  it  being,  through 
the  nature  of  such  alterations,  impossible  for  the  defendant,  in  the  law- 
ful exercise  of  his  own  rights,  to  obstruct  such  excess  without  at  the 
same  time  obstructing  the  plaintiff's  former  right,  the  plaintiff  must  be 
considered  as  losing  his  former  right,  at  all  events  until  he  restored  bis 
house  to  its  original  condition.]  If  necessary,  it  will  be  contended  that 
that  case  is  not  law :  but  it  is  enough  to  say  that  it  is  distinguishable, 
on  the  ground  that  there  were  windows  which  were  altogether  new. 
The  judgment  of  Lord  Campbell  admits  that  the  defendant  had  no  right 
to  intercept  the  flow  of  light  and  air  to  the  old  portion  of  the  windows. 
"We  by  no  means,"  says  his  Lordship,  "say,  that,  where  the  owner  of 
a  house  alters  the  dimensions  of  an  ancient  window  in  it,  he  may  in  no 
case  maintain  an  action  for  that  which  is  an  obstruction  to  the  window 
in  its  new  state,  and  would  have  been  an  obstruction  to  it  in  its  former 
state.  This  would  be  contrary  to  a  lone^  series  of  decisions,  beginning 
*1T^1  with  Luttrel's  Case.  *[Byles,  J. — You  must  concede  that  the 
-I  owners  of  the  opposite  premises  had  a  right  to  obstruct  the  new 
part  of  the  plaintiffs'  windows.  That  they  could  not  do  without  also 
obstructing  the  old  part.  Are  they  therefore  to  be  deprived  of  the 
exercise  of  their  right  altogether  7]  The  question  is,  not  whether  the 
plaintiffs  can  justify  what  they  have  done,  but  whether  the  defendants 
may  obstruct  their  lights.  The  identity  of  the  easement  here  is  not 
destroyed  by  the  alteration.  [Erle,  C.  J. — I  think  Renshaw  v.  Bean 
is  a  decision  quite  in  point  against  you :  and  we  certainly  should  not 
overrule  a  decision  of  a  court  of  co-ordinate  jurisdiction.  It  is  there 
laid  down,  that,  where  the  owner  of  the  dominant  tenement  has  windows 
which  are  privileged,  and  he  enlarges  them,  the  owner  of  the  servient 
tenement  has  a  right  to  prevent  the  acquisition  of  the  new  right,  and  to 
block  up  the  unprivileged  part ;  and  that,  if  he  cannot  block  up  the  one 
without  at  the  same  time  interfering  with  the  other,  he  is  not  liable  to 
an  action  for  obstructing  the  whole.  That  part  of  the  judgment  is  I 
think  conclusive  against  you,  and  binds  us.]  Assuming  that  a  portion 
of  the  plaintiffs'  windows  were  unprivileged  here,  can  it  be  said  that 
their  right  is  altogether  gone  ?] 

Hawkins^  Q.  C.  (with  whom  was  Aipland)^  for  the  defendants,  was 
not  called  upon,  (a) 

(a)  The  points  marked  for  argament  on  the  part  of  the  defendant!  were  as  follows: — 
**  That  no  right  is  shown  to  have  ever  existed  in  respect  of  the  windows  mentioned  in  the 
pleadings :  that  the  right,  if  any,  was  in  respect  of  former  windows,  which  right  has  been  lost 
by  the  plaintiffs'  alterations :  that  the  plaintiffs  have  abandoned  or  otherwise  lost  any  right  to 
lights  heretofore  existing,  by  throwing  out  new  windows,  and  varying  the  site  and  enlarging 
the  size  of  former  windows,  and  altering  their  premises  as  stated  in  the  case  and  shown  in  ths 
plans  and  models :  that  any  such  right  came  to  an  end  (if  not  previously)  when  the  defendants 
newly  built  their  house :  that  any  right,  if  not  destroyed,  was  at  all  events  suspended,  and  hu 
not  been  revived :  that  the  suspension  continues  until  the  plaintiffs  restore  their  premises  to 
their  former  condition :  and  that  the  facts  existing  at  the  time  justified  the  defendants  in  raising 
the  premises,  and  that  they  are  not  liable  to  an  aetion  for  oontinuanoe  of  a  building  so  justifiably 
builty  especially  as  it  is  a  permanent  stracture." 
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*Erlb,  C.  J. — Having  carefoUy  looked  at  this  case,  and  at  the 
models  and  plans  which  form  part  of  it,  we  are  of  opinion  that 
the  case  of  Renshaw  v.  Bean,  18  Q.  B.  112  (E.  C.  L.  R.  vol.  83),  com- 
pels us  to  give  judgment  for  the  defendants. 

Judgment  for  the  defendants.(a) 

(a)  An  appeal  ia  pending. 


THE  MERSEY  DOCKS  AJfD  HARBOUR  BOARD  v.  JONES  and 
Others,  Churchwardens  and  Orerseers  of  the  Poor  of  the  Parish  of 
LIVERPOOL. 

Bj  a  series  of  local  acts,  the  trnsteea  of  eartain  pnblio  docks  were  empowered  to  take  certain 
rates  and  tolls  f^om  Tessels  enteriDg  therein,  the  proceeds  to  be  applied  to  the  repair  and 
Daiotenanee  of  the  docks  and  harbour  j  and,  if  the  amount  raised  should  be  more  than 
sufficient  for  that  purpose,  then  the  rates  and  tolls  were  to  be  lowered. 

By  subsequent  acts,  the  trustees  were  empowered  to  raise  money  for  bnildiug  additional 
warehouses,  and  to  levy  rates  for  payment  of  the  expenses  of  carrying  the  acts  into  effect, 
paying  interest,  and  maintaining  the  buildings  so  erected ;  but  such  additional  warehouses 
were  to  be  rateable  to  the  poor  as  in  the  case  of  premises  of  which  there  was  a  beneficial 
occupition. 

Held, — in  deference  to  the  decision  of  the  Court  of  Queen's  Bench  (between  the  same  parties) 
upon  a  case  stated  by  the  sessions  in  1827  (The  King  v.  The  Inhabitants  of  Liverpool,  7  B. 
A  C.  61,  9  D.  Jk  R.  780),  and  the  legislative  declaration  as  to  the  rateability  of  the  additional 
buildings  erected  under  the  authority  of  the  later  acts, — that  the  trustees  were  not  rateable 
in  respect  of  the  old  docks,  Ac. 

The  court  has  no  power  hostilely  to  vary  a  special  case  which  has  been  stated  by  consent,  for 
the  purpose  of  raising  a  different  question  fVom  that  which  the  parties  originally  oontem^ 
plated. 

This  was  an  action  of  replevin  brought  by  the  plaintiffs  against  the 
defendants  for  the  taking  and  detaining  certain  goods  and  chattels  of 
the  plaintiffs,  and  by  consent  of  the  parties  and  under  a  judge's  order 
*pur8uant  to  the  Common  Law  Procedure  Act,  1852,  the  follow-  r^-ii c 
bg  case  was  stated  for  the  opinion  of  the  court : —  ^ 

By  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  Liverpool, 
on  the  2d  of  June,  1858,  the  plaintiffs  were  assessed  in  the  sum  of 
20,580/.  18ff.  8(2.,  in  respect  of  the  annual  value  of  the  dock  estates 
within  the  said  parish  vested  in  the  said  board.  The  following  is  a 
copy  of  the  assessment : — 

"Wet  docks  and  basins,  cranes,  sheds,  and  wharfs  connected  £    a,    d 

therewith,  within  the  parish,  viz.,  Wellington,  Bramley, 
Moore,  Nelson,  Stanley,  CoUingwood,  Salisbury,  Clarence, 
Trafalgar,  Victoria,  Waterloo,  Prince's,  Canning,  Albert, 
Salthouse,  Wapping,  King's,  and  Queen's  docks  .  .  18,900  0  0 
"Graving-docks  ana  graving-blocks,  engines,  and  sheds  connected 
therewith,  at  the  Clarence,  Prince's,  Canning,  King's,  and 

Queen's  docks 746  13    4 

"  Transit-sheds  and  offices.  Prince's  dock 375  13    4 

"  Tramway,  railroad,  and  sidings,  and  high  leTCi  railway  along 

the  side  of  the  docks  within  the  parish        ....         233    6    8 
"Dock  offices,  comprising  general   offices,  treasurer's  offices, 
solicitor's  offices,  secretary's  offices,  marine  surveyor's  offices, 

board-room,  and  store-room 116  13    4 

"  I>epot  for  wrecked  goods,  Waterloo  dock           .        .        •        .  62  10    0 

"Depotfor  wrecked  goods.  Prince's  dock    .        •        .        •        •  32  13    4 

"Tninait^ed  weataidaof  Nehir^n  dock 23     6    8 
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•'  Transitrsbed  west  side  of  Nelfloo  dock 23    6  8 

'*  Trausitrshed  we^t  side  of  Nelson  dock      .        .        .        .        .  23    6  8 

**  Transit-shed  west  side  of  dock  entrance  to  Waterloo  dock        .  20  80  4 

"  Weighing-mactiine,  George's  Dock  Passage      .        .        .        .  14    0  0 

"  Weighing-machine,  Prince's  dock 11  13  4 

"  Telegraph-office,  Tower  Buildings    ......  770 

The  plaintiffs  did  not  appeal  against  the  said  rate. 


*116] 


*The  distress  in  question  was  levied  in  consequence  of  the 
non-payment  of  the  rate.     The  plaintiffs  entered  into  the  usual 
replevin-bond,  and  brought  the  present  action. 

The  dock  estates  within  the  parish  of  Liverpool  became  vested  origi- 
nally in  the  mayor,  aldermen,  bailiffs,  and  common  council  of  the  borough 
of  Liverpool,  as  trustees  of  the  docks  and  harbour  of  Liverpool,  by 
virtue  of  several  acts  of  parliament.  Part  of  those  estates  was  granted 
voluntarily  by  that  corporation,  part  was  sold  by  that  body  to  the  trus- 
tees for  a  pecuniary  consideration,  and  other  parts  were  purchased  by 
the  trustees  from  private  individuals^  according  to  the  powers  given  to 
them  by  the  said  before-mentioned  and  other  acts,  being  altogether 
twenty-two  in  number,  and  forming  a  series  extending  from  the  first 
year  of  Queen  Anne  to  the  21st  year  of  Her  present  Majesty,  both 
inclusive ;  all  of  which  were  to  be  referred  to  as  part  of  the  case. 

Before  the  construction  of  many  of  the  present  works,  part  of  the 
land  was  shore,  both  above  and  below  high-water  mark :  but  the  greater 
part  consisted  of  land  and  buildings  in  the  occupation  of  individuals 
rated  to  the  relief  of  the  poor  of  the  said  parish.  The  dock  estates  at 
present  consist  of  docks,  basins,  piers,  jetties,  graving-docks,  gridirons, 
wharfs,  quays,  sheds,  offices,  buildings,  landing-stages,  ships,  stairs, 
river-walls,  dams,  embankments,  locks,  gates,  bridges,  mevis,  sluices, 
tunnels,  cuts,  channels,  roads,  railways,  tram  roads,  cranes,  engines, 
machinery,  and  other  matters  and  conveniences  requisite  to  form  com- 
plete docks :  and  the  trustees  are  authorized  to  receive  large  sums  of 
money  under  the  name  of  dock-rates  and  duties  for  the  accommodation 
of  vessels  in  the  said  docks,  by  virtue  of  the  said  acts  of  parliament. 
*1171  Under  and  by  virtue  of  the  6  G.  4,  c.  clxxxvii.,  and  *the  14 
-'ft  15  Vict.  c.  Ixiv.  (being  two  of  the  acts  comprised  in  the  said 
series),  a  committee  was  appointed  in  the  manner  directed  by  these  acts, 
called  ^'  The  committee  for  the  affairs  of  the  estate  of  the  trustees  of 
the  Liverpool  Docks,"  and  all  the  powers  and  authorities  of  the  said 
trustees  of  the  Liverpool  Docks  were  vested  in  such  committee. 

By  statute  20  &  21  Vict.  c.  clxii.  (local  and  personal),  and  which  was 
also  to  be  referred  to  as  part  of  the  case,  intituled  ^'  An  Act  for  consoli- 
dating the  docks  at  Liverpool  and  Birkenhead  into  one  estate,  and  for 
,  vesting  the  control  and  management  of  them  in  one  public  trust,  and 
for  other  purposes,"  s.  26,  all  the  docks,  lands,  buildings,  and  other 
property,  real  and  personal,  situate  at  Liverpool,  that  were  held  by  or 
in  trust  for  the  trustees  of  the  Liverpool  Docks  became  vested  in  the 

Elaintiffs,  under  the  style  of  "  The  Mersey  Docks  and  Harbour  Board," 
at  subject  to  all  charges  and  liabilities  affecting  the  s^me. 
By  8.  49  of  the  last-mentioned  act,  it  is  enacted,  *^  that,  subject  to 
the  provisions  of  this  act,  the  board  shall  stand  possessed  of  all  the 
property,  powers,  rights,  and  privileges  hereby  transferred  to  them, 
upon  the  trusts  and  for  the  purposes  upon  and  for  which  such  propertv. 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         117 

powers,  rights,  and  privileges  were  holden  previously  to  the  commence" 
uient  of  this  act." 

The  56th  section  enacts  as  follows : — "  The  following  rules  shall  be 
observed  by  the  board  with  respect  to  the  moneys  received  by  them 
under  this  act,  that  is  to  say, — 1.  The  conservancy  expenditure  shall 
be  defrayed  out  of  the  conservancy  receipts, — 2.  The  pilotage  expendi- 
ture shall  be  defrayed  out  of  the  pilotage  receipts, — 3.  No  portion  of 
the  conservancy  receipts  or  pilotage  receipts  shall  be  applied  in  aid  of 
the  general  expenditure, — 4.  No  sums  shall  be  payable  in  respect  of 
docks  by  any  vessel  that  does  not  use  the  same, — *5.  Save  as  r^t-fio 
bj  this  act  is  provided,  no  moneys  receivable  by  the  board  shall  ^ 
be  applied  to  any  purpose,  unless  the  same  conduces  to  the  safety  or 
convenience  of  ships  frequenting  the  port  of  Liverpool,  or  facilitates 
the  shipping  or  unshipping  of  goods,  or  is  concerned  in  discharging  a 
debt  contracted  for  the  above  purposes." 

The  59th  section  is  as  follows : — ^'  The  board  shall  render  to  parlia* 
meat  as  soon  as  may  be  after  the  24th  of  June  in  every  year  an  account 
of  its  receipts  during  the  preceding  year  ending  the  24th  of  June,  and 
the  manner  in  which  the  same  have  been  applied.*' 

The  board  manages  the  dock  estate  by  its  servants  and  agents,  who 
receive  and  account  for  to  the  board  the  dues  and  other  moneys  arising 
from  the  management  of  the  said  estates ;  and  no  part  of  the  estates 
and  premises  comprised  in  the  above  assessment  or  schedule  is  let  off  to 
other  persons,  nor  are  any  rents  paid  to  the  board  for  any  part  thereof. 

With  regard  to  the  application  of  the  moneys  received  as  dock  duties, 
the  statute  8  Anne,  c.  12,  s.  9,  under  which  the  first  dock  was  built, 
euacts  as  follows : — '*  That  all  and  every  such  sum  and  sums  of  money 
that  shall  be  raised  and  received  by  the  duties  aforesaid,  and  recovered 
for  any  the  forfeitures  in  this  act  appointed,  other  than  so  much  thereof 
as  shall  be  laid  out  and  allowed  to  the  collector  or  other  necessary  offi- 
cer for  the  collecting  and  managing  the  said  duty  for  charges  of  reco- 
vering the  same,  shall,  by  the  said  mayor,  aldermen,  bailiffs,  and  common 
council  for  the  time  being,  be  applied  and  disposed  of  to  the  building 
and  repairing  the  said  new  dock  or  basin  and  other  works,  and  for  the 
securing,  preserving,  amending,  and  maintaining  the  said  dock  or  basin 
and  harbour  of  Liverpool,  and  to  no  other  use  or  purpose  whatsoever." 

By  sections  in  subsequent  acts,  all  the  acts  in  the  ^series,   r^tci-fQ 
including  this  of  8  Anne,  are  directed  to  be  read  and  construed  ^ 
as  one  act. 

All  the  dock-rates  payable  by  the  former  acts  of  parliament  were 
repealed  by  the  51  G.  3,  c.  cxliii.,  one  of  the  above-mentioned  series, 
by  which  new  rates  were  substituted. 

The  27th  section  of  that  statute  is  as  follows, — *'  That  all  the  moneys 
which  shall  be  collected,  received,  levied,  borrowed,  and  raised  by  and 
under  this  act,  shall  be  applied  in  paying  and  defraying  the  charges 
and  expenses  attending  the  obtaining  and  passing  this  present  act,  and 
to  the  paying  the  expenses  and  charges  attending  the  levying  and  col- 
lecting the  said  rates  and  duties ;  ana,  after  the  paying  and  appropria- 
ting one-third  part  of  the  said  moneys  to  and  for  the  purpose  of  making 
and  completing  the  southernmost  portion  of  the  said  north  docks  aa 
hereinafter  is  mentioned,  then  to  the  paying  off  and  discharging  the 
present  bond-debt  of  114,7052.  19b.  4(2.,  and  the  debt  of  67,4062.  18i. 
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7(2.  owing  by  the  said  trustees  to  the  corporation  of  Liverpool  for  the 
purchase  of  land  and  strand  intended  for  the  site  of  the  southernmost 
of  the  said  two  northern  docks,  and  any  future  bond-debt  and  the  inter- 
est on  the  same,  and  to  the  paying  and  discharging  the  interest  and  all 
other  moneys  which  may  be  hereafter  borrowed  and  taken  up  at  interest 
under  the  provisions  of  this  act  upon  the  credit  of  the  said  dock-rates 
and  duties  as  aforesaid,  and  to  the  carrying  into  execution  the  purposes 
of  this  act  and  the  said  recited  acts,  in  the  making,  erecting,  building, 
finishing,  and  maintaining  such  docks,  basins,  piers,  and  other  works 
and  buildings  in  the  port  of  Liverpool  under  the  said  acts  and  this  act, 
and  to  the  paying,  defraying,  and  satisfying  all  other  charges  and 
expenses  already  incurred  or  hereafter  to  be  incurred  in  the  carrying 
into  execution  or  under  or  in  consequence  of  any  of  the  said  former 
*1201    ^^^^  ^^  ^^^^  present  ""act ;  and  the  residue  or  surplus  of  all 

^  moneys  arising  from  such  rates  or  duties  which  shall  remain  after 
such  application  thereof  as  aforesaid,  shall  from  time  to  time  be  applied 
in  or  towards  the  repayment  of  the  principal  moneys  which  shall  have 
been  borrowed  under  this  act,  until  such  principal  moneys  shall  be  re- 
paid, and  all  assignments  of  or  mortgages  upon  the  rates  and  duties  are 
paid  off,  satisfied,  discharged,  and  redeemed :  and  when  by  the  means 
last  mentioned  all  the  principal  moneys  which  shall  have  been  borrowed 
shall  be  repaid  and  all  assignments'  and  mortgages  upon  the  said  rates 
are  satisfied  and  redeemed,  then  and  in  such  case  it  shall  be  lawful  for 
the  said  trustees,  and  they  are  hereby  required,  to  lower  and  reduce  the 
rates  and  duties  hereby  granted  and  made  payable  as  far  as  the  same 
can  be  done  in  the  then  state  of  the  docks,  basins,  buildings,  and  other 
works  and  buildings  of  the  said  port,  and  leaving  sufficient  for  all  charges 
of  management  and  collection  of  rates  and  other  concerns  of  the  said 
docks,  basins,  piers,  works,  and  other  buildings,  and  improving,  repair- 
ing, and  maintaining  the  same,  and  for  the  carrying  into  execution  the 
provisions  of  the  said  former  acts  and  this  act." 

By  the  6  G.  4,  c.  clxzxvii.,  of  the  said  series,  another  power  is  given 
by  the  105th  section  to  the  said  trustees  to  levy  certain  fresh  rates ; 
and  by  the  106th  section  to  lower  all  rates,  and  to  raise  the  same  again ; 
and  by  the  130th  section  it  is  enacted,  ^'That  all  the  moneys  which 
shall  be  collected,  levied,  borrowed,  and  raised  under  this  act  or  the 
said  recited  act,  shall  be  applied  jn  any  order  with  respect  to  priority 
of  such  application  as  to  the  said  trustees  shall  seem  expedient  and 
proper  (except  as  by  this  act  provided  as  to  the  time  of  payment  of 
assignments  of  the  said  rates  and  duties  granted  by  virtue  of  the  said 
recited  act),  in  paying  and  defraying  the  charges  and.  expenses  of 
*1211   obtaining  this  act,  and  in  paying  the  expenses  and  charges  of 

^  ^collecting  the  rates  and  duties,  and  all  interest  due  and  to  grow 
due  from  time  to  time  on  moneys  borrowed  or  taken  up  at  interest  by 
the  said  trustees,  and  ajiy  principal  moneys  that  may  be  called  in  from 
time  to  time,  and  in  the  general  management  and  conducting  of  the 
said  trust  estate,  in  the  construction  of  the  works  by  this  and  the  said 
former  acts  authorized  to  be  erected,  established,  and  maintained,  in 
supporting,  maintaining,  and  repairing  the  same  and  every  part  thereof, 
and  in  carrying  into  execution  all  the  provisions  of  the  several  recited 
acts  and  this  act,  and  in  paying  off  and  discharging  the  whole  or  any 
part  of  the  present  bond  or  other  debt^  and  any  future  bond  or  other 
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debt,  and  all  interest  due  and  to  grow  due  thereon,  and  also  in  the 
defraying,  paying,  and  satisfying  all  the  charges  and  expenses  already 
incurred  or  hereafter  to  he  incurred  in  carrying  into  execution  the 
several  purposes  of,  or  under,  or  in  consequence  of  any  of  the  clauses, 
provisions,  powers,  or  authorities  contained  in  the  said  former  act  or 
this  act." 

By  the  4  &  5  Vict.  c.  xxx.,  another  of  the  said  series,  power  is  given 
to  the  trustees  to  erect  transit-sheds,  to  make  a  wet-dock,  to  construct 
other  works,  and  to  raise  a  further  sum  of  money,  and  to  levy  certain 
additional  rates ;  and  by  the  124th  section  it  is  enacted  ''  that  all  the 
moneys  which  shall  be  collected,  levied,  borrowed,  or  raised  under  or 
by  virtue  of  the  said  recited  acts  and  this  act  shall  be  applied,  in  any 
order  with  respect  to  priority  of  such  application  as  to  the  said  trustees 
shall  seem  expedient,  in  and  towards  the  completion  of  the  several 
docks,  transit-sheds,  warehouses,  and  other  works  by  the  said  recited 
acts  and  this  act  authorized  to  be  made,  formed,  erected,  and  built,  and 
for  and  towards  the  several  objects  and  purposes  in  the  said  recited  acts 
and  in  this  act  mentioned,  in  the  general  management  and  conducting 
tbe  said  *trust  estate,  and  carrying  into  execution  all  the  pro-  r*i  02 
visions  of  the  said  several  recited  acts  and  this  act,  and  for  the  *- 
general  improvement  and  reparation  of  the  docks,  basins,  and  works  of 
the  said  trustees." 

By  the  7  &  8  Vict.  c.  Ixxx.,  another  of  the  said  series,  power  is  given 
to  the  trustees  to  construct  additional  docks,  and  raise  further  sums  of 
money;  and  by  the  127th  section  it  is  enacted  "that  all  the  moneys 
which  shall  be  collected,  levied,  borrowed,  or  raised  under  and  by  virtue 
of  the  said  recited  acts  and  this  act,  shall  be  applied, — first,  in  and 
towards  the  payment  of  all  expenses  of  and  attending  the  passing  of 
this  act,  and  then  in  and  towards  the  completion  of  the  several  docks 
and  other  works  by  the  said  recited  act  and  this  act  authorized  to  be 
made  and  constructed,  and  for  and  towards  the  several  objects  and  pur- 
poses of  the  said  recited  acts  and  this  act  mentioned,  and  in  the  general 
management  and  conducting  of  the  said  trust  estate,  and  carrying  into 
'execution  the  provisions  of  the  said  recited  acts  and  this  act,  and  for 
the  general  improvement  and  reparation  of  the  said  several  docks  and 
other  works  of  the  said  trustees." 

By  the  act  9  &  10  Vict.  c.  cix.,  another  of  the  said  series,  power  is 
given  to  the  said  trustees  to  construct  additional  wet-docks  and  other 
works,  and  to  raise  a  further  sum  of  money :  and  by  the  47th  section 
it  is  enacted  "  that  all  the  moneys  which  shall  be  collected,  levied,  bor- 
rowed, or  raised  under  and  by  virtue  of  the  said  recited  acts,  and  this 
act,  shall  be  applied, — first,  in  and  towards  the  payment  of  all  expenses 
of  and  attending  the  passing  of  this  act,  and  then  in  and  towards  the 
completion  of  the  several  docks  and  other  works  by  the  said  recited 
acts  and  this  act  authorized  to  be  made  and  constructed,  and  for  and 
towards  the  several  objects  and  purposes  in  the  said  recited  acts  and 
this  act  mentioned,  and  in  the  general  ^management  and  con-  r^icios 
ducting  of  the  said  trust  estate,  and  carrying  into  execution  the  ^ 
provisions  of  the  said  recited  acts  and  this  act,  and  for  the  general 
improvement  and  reparation  of  the  several  docks  and  other  works  of 
the  trustees." 

By  the  11  Vict.  c.  x.,  another  of  the  said  series,  power  is  given  to  the 
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said  trustees  to  construct  additional  docks  and  other  works :  and  by 
the  40th  section  it  is  enacted  "  that  all  money  which  shall  be  collected, 
levied,  borrowed,  or  raised  under  and  by  virtue  of  this  and  the  said 
recited  acts,  shall  be  applied  in  and  towards  the  payment  of  all  expenses 
of  and  attending  the  passing  of  this  act,  and  in  and  towards  the  con- 
struction and  completion  of  the  several  docks,  warehouses,  and  other 
works  by  the  said  recited  acts  and  this  act  authorized  to  be  made  and 
constructed,  and  for  and  towards  the  several  objects  and  purposes  in  the 
recited  acts  and  this  act  mentioned,  and  in  the  general  management  and 
conducting  of  the  said  trust  estate  and  carrying  into  execution  the  pro- ' 
visions  of  the  said  recited  acts  and  this  act,  and  for  the  general  improve- 
ment and  reparation  of  the  several  docks  and  other  works  of  the 
trustees. 

The  board  are  bound  to  apply  the  present  dock-rates  and  dues,  and 
all  other  moneys  received  by  them  out  of  the  dock  estate,  according  to 
the  directions  of  the  several  acts  of  parliament ;  and  no  member  of  the 
board  derives  any  private  advantage  or  emolument  whatsoever  from  the 
execution  of  the  trusts  of  the  dock  estates. 

All  the  docks,  sheds,  tramways,  railroads,  offices,  and  other  things 
mentioned  in  the  above  assessment,  were  erected  and  provided  under 
and  in  pursuance  of  the  said  several  acts  of  parliament,  or  some  of  them, 
solely  for  the  purposes  of  the  dock  business,  and  are  not  used  for  any 
♦1 241  ^^^®'  purpose  whatsoever ;  and  all  *revenue  of  any  kind  derived 
J  by  the  board  from  any  part  of  the  property  is  carried  to  the 
general  dock  estate,  and  is  appropriated  and  applied  in  manner  shown 
by  the  accompanying  accounts  for  the  year  1858,  which  were  to  form 
part  of  the  case. 

By  the  4  &  5  Vict.  c.  xxx.  s.  52,  the  trustees  were  empowered  to 
build  warehouses  on  the  quays  of  one  of  the  docks :  and  by  the  11  Vict. 
c.  xxx.  8.  3,  such  power  to  build  warehouses  was  extended  to  all  the 
dock  quays ;  and  by  s.  71  of  the  first-mentioned,  and  by  b.  4  of  the 
secondly  mentioned  act,  such  warehouses  were  expressly  made  subject 
to  all  parochial  and  other  rates.  None  of  the  warehouses  built  in  pur- 
suance of  the  said  acts  are  included  in  the  above  assessment. 

The  question  for  the  opinion  of  the  court  was, — Whether  the  Mersey 
Docks  and  Harbour  Board  is  rateable  to  the  relief  of  the  poor  in  respect 
of  the  property  enumerated  in  the  above  schedule,  or  any  part  of  it. 

If  the  court  should  be  of  opinion  in  the  affirmative,  then  judgment 
was  to  be  entered  for  the  defendants  for  such  sum  as  the  court  should 
think  they  were  entitled  to  distrain  for,  and  costs.  If  the  court  should 
be  of  a  contrary  opinion,  then  judgment  was  to  be  entered  for  the 
plaintiiTs,  for  their  costs  of  suit. 

QuaiTiy  on  the  24th  of  April,  obtained  a  rule  calling  upon  the  defend- 
ant to  show  cause  why  the  plaintiffs  should  not  be  at  liberty  to  amend 
the  special  case,  by  inserting  therein  a  statement  to  raise  the  question 
whether  the  decision  of  the  Court  of  Queen's  Bench  in  the  case  of  The 
King  V.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61  (E.  C.  L.  R.  vol.  14), 
9  D.  &  R.  780  (E.  C.  L.  R.  vol.  22),  where  the  property  of  the  Liver- 
pool Dock  Company  was  held  not  to  be  rateable  to  the  poor,  being  a 
decision  ad  rem,  was  not  an  estoppel. 

^-or-i       *Bovilly  Q.  C,  and  Mellishj  on  a  subsequent  day,  showed 
-I  cause. — This  case  was  stated  by  consent,  under  the  authority  of 
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the  46th  section  of  the  Common  Law  Procedure  Ac{,  1852  (15  &  16 
Vict.  0.  76),  for  the  purpose  of  raising  the  question  of  the  rateability  of 
these  docks.  The  plaintiffs  now  come  and  ask  to  have  the  special  case 
amended  for  the  purpose  of  raising  a  totally  new  and  different  issue, 
viz.,  whether  the  defendant  is  not  estopped  by  the  decision  of  the  Court 
of  Queen's  Bench  upon  a  case  stated  for  their  opinion  in  the  year  1825. 
The  very  object  of  this  case  is,  to  enable  the  parish  authorities  to  ques- 
tion the  propriety  of  that  decision  in  the  House  of  Lords.  [Byles,  J. — 
At  the  time  the  case  of  The  King  v.  The  Inhabitants  of  Liverpool  was 
stated,  there  were  no  means  of  questioning  the  propriety  of  the  decision 
upon  it  in  a  court  of  error.]  There  were  not.  The  court,  it  is  submitted, 
has  no  power  to  alter  the  form  of  a  special  case  agreed  on  by  the  par- 
ties, or  to  interfere  in  any  way,  except  in  case  of  fraud,  when  they 
might  discharge  the  order  for  the  special  case.  Here,  there  is  no  pre- 
tence for  saying  that  there  has  been  either  fraud  or  mistake. 

<Sftf  F.  Kellj/y  Q.  C,  and  Quaitij  in  support  of  the  rule. — This  is  a 
contest  between  the  parish  officers  of  Liverpool  and  the  dock  and  har- 
boor  commissioners,  who,  as  public  officers  exercising  powers  of  enormous 
iuterest  to  the  public,  are  bound  to  take  the  opinion  of  this  court,  and 
if  necessary  the  opinion  of  the  court  of  ultimate  appeal,  upon  a  question 
affecting  the  property  under  their  management,  to  the  extent  of  about 
40,000^.  per  annum.  The  only  object  of  this  rule  is,  that  the  whole 
question  may  be  fairly  presented  to  the  court.  The  Court  of  Queen's 
Bench,  in  1827,  affirmed  the  non-rateability  of  this  property,  and  that 
decision  has  ever  since  been  acquiesced  in  until  now.  The  plaintiffs  are 
^desirous  of  placing  that  decision  upon  the  record.  That  the  r^c-io^ 
court  has  power  to  amend  a  special  case,  can  hardly  be  doubted,  ^ 
feeing  the  very  large  powers  of  amendment  which  the  courts  possess 
nnder  the  222d  section  of  the  Common  Law  Procedure  Act,  1852  (15  k 
16  Vict.  c.  76),  and  the  96th  section  of  the  Common  Law  Procedure 
Act,  1854  (17  &  18  Vict.  c.  125).(a)  In  the  case  of  The  Yorkshire 
Tire  and  Axle  Company,  app..  The  Rotheram  Local  Board  of  Health, 
resp.,  6  C.  B.  N.  S.  362  (E.  C.  L.  R.  vol.  95),  this  court  sent  back  a 
case  stated  by  justices  under  the  20  &  21  Vict.  c.  43,  s.  2,  for  amend- 
ment. [WiLLES,  J. — That  was  under  the  express  provision  for  that 
purpose  contained  in  the  7th  section  of  the  statute.]  The  decision  we 
seek  to  avail  ourselves  of  is  a  determination  between  substantially  the 
sftroe  parties  on  the  very  same  subject-matter  which  is  now  at  issue. 
[Erle,  C.  J. — It  is  in  effect  the  opinion  of  the  Quarter  Sessions,  assisted 
by  the  judgment  of  the  Court  of  Queen's  Bench.  Willes,  J. — ^You  arc 
seeking  to  give  effect  to  that  decision  as  a  judgment  in  rem.]  At  all 
events,  the  court  may,  in  its  discretion,  in  order  to  do  justice  between 
the  parties,  discharge  the  order  for  the  special  case,  and  bo  leave  the 
parties  to  state  another. 

Erle,  C.  J. — ^I  am  of  opinion  that  this  rule  should  be  discharged. 
In  the  absence  of  consent  of  the  parties,  the  court  has  no  control  over 
the  form  of  a  special  case.  The  statement  of  a  special  case  is  entiro 
matter  of  agreement:  and  I  am  not  aware  that  the  court  have  ever 
interfered  to  compel  either  party  against  his  will  to  allow  a  statement 

(a)  Thii  »rgument  was  urged,  bat  without  affect^  in  Notman  r.  The  Anchor  Assurance  Com- 
P«>7i  •  C.  B.,  N.  S.  536  (£.  C.  L.  R.  toI.  95) :  and  see  Hms  e.  Hunt,  15  C.  B.  30  (B.  C.  L.  B. 
vol  80). 
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to  be  introducecf  so  as  to  raise  a  question  which  he  has  not  agreed  to 
♦1271  ^*^®  raised.  My  *judgment  is  entirely  against  the  notion  that 
-*  the  court  has  any  such  power.  The  substantial  question  is, 
whether  we  will  discharge  the  order  which  has  been  drawn  up  by  con- 
sent to  state  the  case  for  our  opinion.  No  ground  has  been  laid  before 
us  to  warrant  our  resorting  to  that  course.  The  parties,  well  knowing 
what  they  were  about,  have  agreed  to  raise  a  certain  question  for  our 
decision :  and,  when  that  question  is  ripe  for  a  hearing,  one  of  them 
wishes  to  insert  a  statement,  which,  whatever  may  be  its  worth,  the 
other  side  will  not  consent  to.  If  the  statement  sought  to  be  inserted 
in  the  case  appeared  in  the  shape  of  a  plea,  we  should  know  how  to  deal 
with  it.  The  rule  must  be  discharged,  and  with  costs  to  the  parish 
officers  in  any  event. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion.  In  the  case  of  The 
Yorkshire  Tire  and  Axle  Company,  app..  The  Rotherham  Local  Board 
of  Health,  resp.,  the  court  directed  the  case  to  be  sent  back  for  amend- 
ment in  pursuance  of  the  power  expressly  reserved  to  them  for  that 
purpose :  and  it  is  to  be  observed  that  cases  under  that  statute  are  not 
usually  stated  by  consent.  The  court  has,  undoubtedly,  power  to  pre- 
vent  justice  being  defeated  by  a  mere  slip.  But,  in  order  to  induce  us 
to  exercise  that  jurisdiction,  it  must  be  clearly  made  out  that  the  pro- 
posed amendment  is  with  a  view  to  raise  the  substantial  question  which 
the  parties  intended  to  raise.  Now,  in  the  first  place,  I  do  not  think 
that  which  it  is  sought  by  this  rule  to  raise  is  a  substantial  question : 
and,  in  the  next  place,  it  is  not  the  question  which  the  parties  intended 
to  raise. 

Byles,  J. — I  am  entirely  of  the  same  opinion.  If  the  matter  now 
sought  to  be  introduced  into  the  special  case  had  tended  to  raise  a  qnes- 
^■•Qo-i  tion  which  the  parties  *bad  impliedly  intended  to  raise,  possibly 
^  the  court  might,  in  order  to  do  substantial  justice  between  the 
parties,  have  lent  its  aid  to  the  applicant.  But  it  seems  to  me  that 
this,— *which  could  not  have  been  absent  from  the  minds  of  the  parties 
or  their  advisers  when  the  case  was  stated, — is  not  within  their  con- 
templation and  consent.  How  the  decision  in  The  King  v.  The  Inhab- 
itants of  Liverpool,  7  B.  &  C.  61  (E.  C.  L.  R.  vol.  14),  9  D.  &  R.  780 
(E.  G.  L.  R.  vol.  22),  can  in  any  way  be  made  matter  of  estoppel,  I 
must  confess  I  am  unable  to  discover. 

Keating,  J.,  concurring,  Rule  discharged  accordingly. 


Sir  F.  Kelly^  Q.  C.  (with  whom  was  Quain\  for  the  plaintiffs.(a) — 
The  docks  in  question  were  established  for  public  purposes  so  long  back 
as  the  reign  of  Queen  Anne ;  and  they  have  by  repeated  decisions  in 
1792,  1808,  and  1827,  been  declared  to  be  exempted  from  rates :  and 
the  court  is  now  called  upon  to  overrule  all  those  decisions.  The  argu- 
ment on  the  other  side  will  be  threefold, — first,  that  these  docks  are 
occupied  by  persons  entitled  to  usufruct, — secondly,  that  the  dock  dues 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiffs  was  as  follows : — 
«  The  plaintiffs  will  rely  on  the  case  of  The  King  v.  The  Inhabitants  of  Liyerpool,  7  B.  A 
C.  61  (E.  C.  L.  H.  vol.  14),  9  D.  A  R.  780  (B.  C.  L.  R.  rol.  22),  as  conclusive;  it  being  tbe 
•ame  case  as  the  present,  and  having  been  acquiesced  in  from  the  time  it  was  decided  (1827)  till 
the  present  distress  was  made." 
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taken  under  the  authority  of  the  acts  of  parliament  are  not  applicable 
to  public  purposes, — thirdly,  that  the  property  comes  within  the  Paro- 
chial Assessments  Act,  6  &  7  W.  4,  c.  96 ;  and  for  this  purpose  it  r^-too 
^rnust  be  assumed  that  a  tenant  would  be  ready  to  give  for  the  ^ 
property  a  rent  equal  to  the  sum  in  respect  of  which  the  rate  is  imposed. 
These  are  not  premises  in  the  possession  of  individuals  or  of  a  company 
who  could  let  them  or  deal  with  them  for  a  profit :  but  they  are  in  the 
possession  of  persons  who  are  clothed  with  an  important  trust  for  the 
benefit  of  the  public.  In  The  King  v.  The  Commissioners  of  Salter's 
Load  Sluice,  4  T.  R.  730,  where  by  an  act  of  parliament  the  commis- 
sioners of  a  navigation  were  authorized  to  take  certain  tolls,  the  whole 
of  which  were  directed  to  be  applied  to  public  purposes, — it  was  held 
that  the  tolls  were  not  rateable  to  the  poor.  Lord  Kenyon,  in  giving 
judgment,  there  says:  *^The  trustees  have  a  bare  naked  trust,  not 
coupled  with  any  interest.  If  any  interest  resulted  either  to  the  com- 
missioners or  to  the  owners  of  the  adjoining  land,  after  the  public  pur- 
poses of  the  act  were  answered,  these  tolls  might  have  been  rated ;  but 
it  is  admitted  that  all  the  money  which  is  collected  under  this  act  of 
parliament  must  be  expended  for  the  purposes  of  the  act ;  and,  there- 
fore, upon  the  ground  upon  which  the  court  proceeded  in  Rex  v,  St. 
Lake's  Hospital,  2  Burr.  1053,  namely,  that  there  was  no  occupier, 
these  commissioners  are  not  liable  to  be  rated.  This  case  is  distin- 
guishable from  The  King  v.  The  Dock  Company  of  Hull,  1  T.  R.  219, 
The  King  v.  The  Mayor,  &c.,  of  London,  4  T.  R.  21,  and  all  other 
cases  mentioned  in  the  argument,  on  the  ground  I  have  stated,  that  the 
commissioners  are  mere  trustees  to  superintend  the  execution  of  this 
act,  without  any  personal  advantage.  In  the  Hull  Case,  the  owners  of 
shares  received  great  profits ;  and  in  the  Hampton  Wick  Case,  there 
was  a  surplus  value  of  the  land  belonging  to  the  corporation  of  London^ 
which  was  rateable  in  their  hands.'*  In  1808  there  was  another  deci- 
sion to  the  same  effect,  a  record  of  which  has  been  found  in  *the  r^^  g/\ 
Crown  Office.  And  in  1827  came  the  case  of  The  King  v.  The  ^  ^^ 
Inhabitants  of  Liverpool,  7  B.  &  C.  61  (E.  C.  L.  R.  vol.  14),  9  D.  &  R* 
780  (E,  C.  L.  R.  vol.  22),  where  the  very  point  now  in  contest  was  de- 
cided in  favour  of  the  now  plaintiffs,  the  Court  of  Queen's  Bench  holding 
that  the  Liverpool  Dock  Comp^u^v  were  not  rateable  to  the  relief  of  the 
poor  in  respect  of  the  dock-dues  received  by  them,  nor  of  the  premises 
purchased  or  hired  and  used  by  them  for  the  purposes  of  the  dock,  no 
individual  having  beneficial  occupation  of  those  premises.  Lord  Tenter- 
den  there  says, — '^The  case  of  The  King  v.  The  Commissioners  of 
Salter's  Load  Sluice  is  decisive.  There,  the  tolls  were  by  act  of  par- 
liament directed  to  be  applied  ^  to  the  purposes  of  the  act,  and  to  and 
for  no  other  use  or  purpose  whatsoever.'  The  statute  under  which  the 
dock-rates  in  question  are  levied  does  not  indeed  contain  an  express 
direction  that  the  rates  shall  be  applied  to  the  purposes  specified,  and  no 
other;  but  it  directs  that  certain  burdens  shall  be  discharged,  and  that 
then  the  rates  shall  be  lowered ;  and  therefore  any  application  of  those 
rates  to  other  purposes  not  specified,  would  be  a  direct  violation  of  the 
statute."  So,  in  The  King  v.  The  Trustees  of  the  River  Weaver  Navi- 
gation,  7  B.  &  C.  70((?)  (E.  C.  L.  R.  vol.  14),  9  D.  &  R.  788  (E.  C.  L. 
R.  vol.  22),  where  the  surplus  tolls  of  a  navigation  were  directed  by  act 
of  parliament  to  be  expended  in  repairing  public  bridges  and  highways, 
c.  B.  N.  s.  VOL.  viii. — 7 
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it  was  held  that  they  were  not  rateable  to  the  relief  of  the  poor.  These 
decisions  were  followed  and  approved  of  in  The  King  v.  The  Beverley 
Gas  Works,  6  Ad.  &  E.  645  (E.  C.  L.  R.  vol.  33),  1  N.  &  P.  646  (E.  C. 
L.  R.  vol.  36),  The  Queen  v.  The  Mayor,  &c.,  of  Liverpool,  9  Ad.  k  E. 
435  (E.  C.  L.  R.  vol.  36),  1  P.  &  D.  334,(a)  The  Queen  v.  The  Guard- 
ians of  Wallingford  Union,  10  Ad.  &  E.  259  (E.  C.  L.  R.  vol.  37),  2 
^.o^-i  *P.  &  D.  226,  The  Queen  v.  The  Inhabitants  of  Exminster,  12 
^"^^J  Ad.  &  E.  2  (E.  C.  L.  R.  vol.  40),  4  P.  &  D.  69,  and  Crease  r. 
Savvle,  2  Q.  B.  862  (E.  C.  L.  R.  vol.  42),  2  Gale  &  D.  812,  in  which 
latter  case,  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court  of 
error,  observes  upon  the  extreme  inconvenience  and  mischief  of  over- 
ruling decisions  which  have  been  long  and  constantly  acted  upon,  even 
though  the  reasons  assigned  for  them  may  not  be  perfectly  satisfactory. 
The  legislature  itself  has  adopted  the  decision  of  the  Court  of  Queen's 
Bench  in  The  King  v.  The  Inhabitants  of  Liverpool ;  for,  by  the  4  i  5 
Yict.  c.  XXX.,  s.  52,  the  trustees  are  empowered  to  erect  additional  docks 
and  warehouses,  and  the  71st  section  provides  that  "  the  occupancy  by 
the  trustees  of  all  or  any  of  the  warehouses  to  be  erected  under  the  pro- 
visions of  that  act,  shall  be  subject  to  the  payment  of  all  parochial  and 
other  local  rates  now  levied  and  hereafter  to  be  levied  in  the  said  parish 
of  Liverpool,  in  like  manner  as  the  same  are  or  would  be  payable  in 
respect  of  warehouses  the  occupancy  of  which  is  beneficial,*' — evidently 
showing  that  the  rateability  of  the  newly  built  premises  had  been  the 
subject  of  discussion  and  contest  between  the  trustees  and  the  parish 
authorities.  A  similar  provision  is  contained  in  the  17  k  18  Yict.  c. 
clxxiv.,  s.  31.  The  Parochial  Assessments  Act,  6  &  7  W.  4,  c.  96,  was 
not  in  existence  at  the  time  the  decision  in  The  King  v.  The  Inhabit- 
ants of  Liverpool  was  pronounced.  It  is  impossible,  however,  that  that 
act  can  apply  to  this  case.  There  is  no  net  profit  derived  or  derivable 
from  the  premises  in  question  after  payment  of  the  expenses  of  man- 
agement and  other  statutable  charges. 

*1  ^'21  Sovilly  Q.  C.  (with  whom  were  Manistt/,  Q.  C,  and  *3IeUi9h}^ 
-*  for  the  defendants. (6) — In  none  of  the  acts  by  which  the  affairs 
of  these  docks  are  regulated  is  there  any  exemption  or  prohibition 
against  rating:  see  51  G.  3,  c.  cxlii.,  s.  27,  6  G.  4,  c.  clxxxvii.,  s.  130, 
20  &  21  Vict.  c.  clxii.,  ss.  5,  18,  26,  27,  56  (art.  5),  and  21  &  22  Vict, 
c.  xcii.,  8. 175.  Some  portion  of  the  property  which  is  under  the  control 
of  these  trustees,  therefore,  clearly  is  rateable.  By  the  decision  of  the 
Court  of  Queen's  Bench  in  The  King  v.  The  Inhabitants  of  Liverpool, 
7  B.  &  C.  61  (E.  C.  L.  R.  vol.  14),  9  D.  &  R.  780  (E.  C.  L.  R.  vol.  22),— 
which  came  before  the  Court  in  such  a  shape  as  to  prevent  the  propriety 
of  the  decision  from  being  further  inquired  into,  and  which  is  clearly 
inconsistent  with  several  subsequent  cases, — other  portions  are  held  to 

(a)  There,  a  manicip»l  eorporation  had  been  rateable  and  rated  to  the  relief  of  the  poor  in 
respect  of  town  and  anchorage  dues,  before  the  statute  5  A  6  W.  4,  e.  76 ;  and  it  was  held  that 
the  92d  section  of  that  statute,  by  appropriating  all  the  corporate  funds  to  purposes  of  a  public 
nature,  exempted  the  abore  dues  from  further  rateability. 

(6)  The  points 'marked  for  argument  on  the  part  of  the  defendants  were  as  follows :  — 
**  That  the  docks  at  Liverpool  and  the  other  property  of  the  Mersey  Docks  and  Harbour 
Board  specified  in  the  case  are  liable  to  be  rated  to  poor-rates  under  the  statute  of  Elizabeth  ,* 
and  that  none  of  the  acts  of  parliament  referred  to  in  the  case,  according  to  their  true  con- 
atrnctiou,  exempt  the  Mersey  Docks  and  Harbour  Board  from  being  so  rated,  or  make  it  illegal 
to  rate  them«" 
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be  exempted  from  rates.  The  question  was  discussed  in  a  very  able 
judgment  by  Lord  Denman  in  The  Queen  v.  Badcock  and  Others,  Trus- 
tees of  Taunton  Market,  6  Q.  B.  787  (E.  C.  L.  R.  vol.  51),  where  the 
trustees  were  held  rateable,  though  they  had  no  beneficial  occupation. 
In  the  Huddersfield  Waterworks  Case,  The  Queen  v.  The  Overseers  of 
Longwood,  13  Q.  B.  116  (E.  C.  L.  R.  vol.  66),  by  certain  local  acts, 
commissioners  were  authorized  to  purchase  lands,  and  construct  reser- 
voirs, and  lay  down  pipes  for  the  purpose  of  supplying  the  town  and 
neighbourhood  of  Huddersfield  with  water.  They  were  empowered  to 
divert  the  water  from  springs  in  a  township  (Longwood)  adjoining 
Huddersfield;  and,  by  way  of  compensation  to  certain  mill-owners  in 
*Longwood  who  had  previously  used  the  said  springs,  they  were  p^^  qo 
required  to  construct  one  reservoir  in  Longwood,  and  to  impound  ^ 
therein  sufficient  water  for  the  use  of  such  mill-owners.  Water  was  to 
be  supplied  to  the  premises  of  such  inhabitants  of  the  town  and  neigh- 
bourhood of  Huddersfield  as  might  desire  it,  at  certain  rents  varying 
with  the  rack-rents  of  the  premises.  The  commissioners  were  authorized 
to  borrow  money  on  the  security  of  their  works  and  water-rents.  All 
the  money  raised  by  them  was  to  be  applied  to  the  purposes  of  their 
acts ;  and,  as  soon  as  all  mortgage-debts  should  have  been  paid  off,  the 
water-rents  were  to  be  reduced,  so  that  the  proceeds  should  only  cover 
the  current  expenses  of  executing  the  powers  of  their  acts.  Under 
these  powers,  the  commissioners  borrowed  money,  and  constructed  two 
reservoirs,  one  for  the  supply  of  water  to  Huddersfield,  and  the  other 
as  a  compensation  reservoir  to  the  mill-owners  in  Longwood,  and  laid 
down  pipes  for  conveying  water  to  the  inhabitants  of  Huddersfield,  and 
received  the  prescribed  water-rents,  which  had  been  always  applied  to 
the  purposes  of  their  acts.  The  commissioners  were  bound  to  furnish 
water  gratis  in  case  of  fire ;  and  for  watering  the  streets,  at  1(2.  per  100 
gallons.  It  was  held  that  neither  of  the  reservoirs  was  exempted  from 
poor-rate,  as  property  occupied  solely  for  public  purposes.  It  is  difficult 
to  conceive  a  case  more  directly  in  point  than  that :  there  was  no  bene- 
ficial occupation  in  any  one :  all  was  for  the  advantage  to  the  public.((i) 
So,  in  The  Queen  v.  The  Harrowgate  Commissioners,  15  Q.  B.  1012 
(E.  C.  L.  R.  vol.  69),  it  was  held,  that,  to  exempt  property  from  poor- 
rate,  as  being  devoted  to  public  purposes,  it  is  not  sufficient  that 
it  produces  no  benefit  to  the  occupiers  individually,  and  that  the 
^occupation  is  in  some  degree  beneficial  to  the  whole  public,  rn^ioA 
yielding  additional  benefit  also  to  a  limited  district  or  community :  I- 
the  benefit  must  be  exclusively  public.  In  The  Queen  v.  The  Inhabit- 
ants of  Kentmere,  17  Q.  B.  551  (E.  C.  L.  R.  vol.  79),  by  a  local  act 
reciting  that  it  was  expedient  to  form  reservoirs  on  the  river  Kendal, 
for  the  purpose  of  affording  a  more  regular  supply  of  water  to  the  mills 
on  its  banks,  and  by  means  thereof  cleansing  the  stream  and  improving 
the  health  of  those  resident  on  its  banks,  the  occupants  of  mills  on  the 
river  Kendal'were  made  commissioners  for  making  reservoirs ;  and  the 
said  commissioners  were  authorized  to  make  and  maintain  reservoirs, 
and  to  levy  a  water-rate  on  all  mills  using  the  water,  for  the  purposes 
of  defraying  the  expenses  of  the  act,  and  maintaining  the  reservoirs : 
and  it  was  held  that  the  commissioners  had  a  beneficial  occupation,  and 
were  rateable  in  respect  of  such  reservoirs.     In  the  case  of  The  Trus- 

(a)  A  limited  number  of  the  publio. 
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tees  of  the  Birkenhead  Docks,  app.,  The  Overseers  of  Birkenhead,  reap., 
2  Ellis  &  B.  148  (E.  C.  L.  R.  vol.  75),  the  trustees  of  Birkenhead  Docks 
■were  empowered  by  statute  to  take  lands  by  purchase,  &c.,  to  construct 
works,  to  resell  or  lease  land  not  wanted,  to  impose,  within  a  certain 
amount,  such  rates  for  vessels  using  their  dock  as  they  might  think 
proper,  and  to  vary  these  rates,  and  to  lease  their  wharfs,  quays,  4c. 
They  were  also  empowered  to  borrow  money  on  the  security  of  the  rates. 
All  sums  received  from  rates,  or  the  sale  or  rents  of  land,  were  to  be 
laid  out  by  them  in  defraying  the  costs  of  the  works,  paying  oflScers  and 
servants,  carrying  the  act  into  execution,  and  paying  the  interest  and 
principal  of  moneys  borrowed.  It  was  held  that  they  were  rateable  to 
the  poor  in  respect  of  their  premises :  for,  that,  assuming  that  the  pur- 
poses to  which  all   the  sums  were  appropriated  by  the  statute  were 

^1351  P^^^^^'  ^^^'^  ^^  ^^^  ^^^  ^appear  that  the  rates  must  be  kept  down 
-■  so  as  only  to  meet  such  appropriation  ;  and  therefore  it  could  not 
be  considered  that  the  legislature  had  absolutely  disposed  of  all  the 
profits  to  purposes  other  than  the  poor-rate,  or  that  the  poor-rate  might 
not  properly  be  paid  before  ascertaining  the  sum  which  would  be  wanted 
for  such  other  purposes.  That  is  precisely  this  case.  In  The  Queen  v. 
Temple,  2  Ellis  &  B.  160  (E.  C.  L.  R.  vol.  75),  lands  were  purchased  by 
the  commissioners  of  the  treasury,  on  behalf  of  the  committee  of  counsel 
on  education,  for  the  purpose  of  establishing  a  normal  and  model  school, 
and  were  conveyed  to  a  trustee  for  them.  The  premises  were  occupied 
as  a  normal  school.  A  principal  and  masters  were  appointed,  who 
resided  on  the  premises.  JPart  of  the  lands  were  let ;  and  the  proceeds, 
together  with  annual  payments  from  the  scholars,  were  carried  to  the 
general  funds  of  the  school,  but  were  not  sufficient  to  defray  the  ex- 
penses ;  and  the  deficiency  was  made  good  by  the  committee  of  council 
out  of  the  money  voted  by  parliament  for  the  promotion  of  public  educa- 
tion. It  was  held  that  the  premises  were  liable  to  the  poor-rate,  as 
there  was  a  beneficial  occupation;  and  that,  though  the  premises  were 
occupied  for  a  public  purpose,  and  the  expenses  were  defrayed  out  of 
the  public  revenue,  those  circumstances  did  not  afford  a  ground  of  ex- 
emption. So,  in  The  Mayor,  &c.,  of  Liverpool  v.  The  Overseers  of  West 
Derby,  6  Ellis  &  B.  704  (E.  C.  L.  R.  vol.  88),  the  corporation  of  Liver- 
pool were  held  to  be  rateable  in  respect  of  waterworks  held  by  them  in 
the  township  of  West  Derby,  although  by  a  local  act  they  were  so  to 
regulate  the  charges  for  the  water  supplied  to  the  inhabitants  of  Liver- 
pool as  to  raise  no  more  money  than  the  interest  of  the  money  borrowed 
by  them  for  the  works  and  the  expenses  of  management.  The  Queen  v. 
♦1361  Churton,  28  Law  J.,  M.  0.  131,  and  The  *Queen  v.  The  Trustees 
-■  of  the  River  Lea,  19  J.  P.  319,  (a)  are  also  authorities  to  the 
same  effect. 

(a)  The  navigation  of  the  rirer  Lea  was,  by  the  7  G.  S,  o.  li.,  declared  free  for  aU  the  King's 
aubjects,  upon  the  payment  of  tolls,  and  the  management  was  rested  in  trustees.  The  84th 
aeotion  directed  the  application  of  the  rates  and  duties  allowed  by  the  aot^  as  follows, — first, 
to  defraying  the  expenses  of  the  act, — secondly,  to  the  payment  of  compensation, — thirdly,  to 
defraying  the  expenses  of  construction,  the  performance  of  contracts,  and  the  carrying  the  aet 
into  execution,  '*  and  to  no  other  use  or  purpose  whatsoever."  The  1 04th  section  exempted 
the  rates  and  duties  from  the  payment  of  any  taxes,  rates,  assessments,  or  impositions  what- 
Boeyer.  The  13  A  14  Vict  o.  cix.  gave  fresh  powers  to  the  trustees  for  improving  the  naviga- 
tion by  making  new  cuts,  and  for  selling  surplus  water,  and  authorised  the  trustees  to  apply 
the  moneys  to  the  purpose  specified  in  the  former  act,  "  or  to  any  other  purposes  which  the 
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»^^^»^»^-^^— ^^—      ■  ^^^-^  ^  ■ 

Sir  FiUroy  Kelly^  m  reply. — It  certainly  is  difficult  to  distinguish 
some  of  the  cases  cited.  But  the  question,  it  is  submitted,  is  concluded 
by  The  King  v.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61  (E.  C.  L.  R. 
vol.  14),  9  D.  &  R.  780  (E.  C.  L.  R.  vol.  22),  which  has  been  often  recog- 
nised, and  never  overruled. 

Erle,  C.  J. — I  am  of  opinion  that  the  judgment  of  this  Court  should 
be  given  in  accordance  with  the  decision  in  The  King  v.  The  Inhabitants 
of  Liverpool,  7  B.  &  C.  61,  9  D.  &  R.  780,  where  the  same  question  in 
effect  on  the  same  statutes  was  the  subject  of  adjudication.  At  the  same 
time,  I  beg  to  reserve  to  myself  the  right  of  reconsidering  the  point, 
in  case  I  should  *hereafter  form  a  part  of  a  Court  of  error  to  r^^  qy 
decide  between  these  parties.  My  learned  Brethren  in  the  '- 
Queen's  Bench  had  my  full  concurrence  in  the  cases  cited  for  the  de- 
fendants. In  these  cases,  the  questions  seem  to  me  to  be, — first,  does 
the  statute  prohibit  payment  of  poor-rates  where  it  makes  the  property 
subject  to  the  payment  of  all  charges  thereon?  If  not,  then,  is  the 
party  rated  a  trustee  occupying  merely  for  the  public  benefit  ?  In  all 
these  cases,  the  question  which  was  mooted  in  The  Queen  v.  Badcock, 
6  Q.  B.  787  (E.  C.  L.  R.  vol.  51),— what  is  the  public's  ?— is  the  govern- 
ing consideration.  Property  held  on  behalf  of  the  government  of  the 
country  for  th^  purposes  of  administration,  is  clearly  held  for  the  public 
benefit.  Beyond  this,  no  clear  definition  of  holding  for  the  public 
interest  has  been  given,  that  I  have  found.  In  each  of  the  series  of 
cases  relied  on  for  the  defendants,  the  effect  of  the  decision  was,  that  - 
the  claim  of  exemption  on  the  ground  of  public  interest  was  not  sus- 
tained. Thus,  the  millers  benefited  by  the  Kentmere  reservoir;  the 
inhabitants  of  Huddersfield,  or  of  Harrogate,  or  of  Manchester,  bene- 
fited by  waterworks ;  and  the  capitalists  investing  capital  in  merchandise 
and  shipping  resorting  to  the  port  of  Birkenhead  and  the  port  of  Tyne- 
mouth,  were  not  the  public.  If  the  question  here  is  narrowed  to  the 
point,  whether  the  capitalists  thus  resorting  to  the  port  of  Liverpool  for 
commerce  are  the  public,  the  analogy  to  the  cases  cited  is  strong.  If 
the  exemption  continues,  these  capitalists  benefit.  If  the  liability  is 
established,  these  capitalists  will  probably  sustain  the  burthen,  as  they 
would  have  to  pay  increased  charges  for  tne  use  of  the  port.  The  main 
distinction  between  the  cases  decided  and  the  Liverpool  Case  thus  being 
the  comparative  wealth  and  importance  of  the  town  of  Liverpool. 

I  have  wished  to  say  this  much,  that  I  may  not  appear  to  have  de- 
serted an  opinion  which  I  repeatedly  ^expressed  in  concurrence  r«i  qq 
with  my  Brethren  with  whom  I  had  the  satisfaction  to  act  in  ^ 
another  court.  But,  as  a  court  here  of  co-ordinate  jurisdiction  with  the 
pourt  of  Queen's  Bench,  I  give  my  judgment  upon  the  express  decision 
in  the  case  of  The  King  t;.  The  Inhabitants  of  Liverpool,  7  B.  &  C.  61 
(E.  C.  L.  R.  vol.  14),  9  D.  &  R.  780  (E.  C.  L.  R.  vol.  22),— reserving 
to  mvself  the  right  hereafter  as  above  expressed. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  I  think  we  are 
hound  by  the  decision  of  the  Court  of  Queen's  Bench  in  The  King  tr. 
The  Inhabitants  of  Liverpool,  7  B.  t  C.  61,  9  D.  &  R.  780.     Mr.  Bovill 

trajtew  might  by  law  be  »nthorixed  to  oarry  into  effect/'  and  expressly  repealed  the  104th 
ttctioQ  of  the  former  act,  all  provisions  of  which  it  confirmed,  except  so  far  as  they  were 
incouistent  with  that  act.  It  was  held,  that  without  the  10-lth  section  of  the  7  Q.  3»  there 
vu  no  ground  of  exemption  f^om  poor-rate  to  be  found  in  the  atatates  gOTemUif  the  traal» 
ad  that  since  the  13  4  14  Viet,  that  ground  of  exemption  had  ceased. 
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has  certainly  called  oar  attention  to  several  recent  decisions  of  the  Court 
of  Queen's  Bench  which  are,  I  admit,  inconsistent  with  the  principle  on 
which  that  case  was  decided,  especially  the  Birkenhead  Case,(a)  the 
River  Lea  Case, (6)  and  the  case  of  the  Northumberland  Docks. ((?)  In  these 
recent  cases,  the  ratio  decidendi  in  The  King  v»  The  Inhabitants  of  Liver- 
pool is  regarded  as  founded  on  a  supposed  statutory  prohibition  to  apply 
any  part  of  the  surplus  of  the  dock's  receipts  to  the  poor-rates,  because 
such  surplus  was  entirely  devoted  to  certain  other  prescribed  purposes: 
and  its  authority  is  treated  as  if  applicable  only  to  cases  where  there  is  such 
a  statutory  exemption.  But,  looking  at  the  report  of  the  case  in  7  B. 
&  C.  61  (E.  C.  L.  R.  vol.  14),  the  ground  on  which  the  case  was  decided 
manifestly  was,  that  there  was  no  person  who  had  a  beneficial  occupation 
of  the  docks.  This  is  plain,  not  only  from  Lord  Tenterden's  language  to 
that  effect,  but  also  from  his  referring  to  the  case  of  The  King  v.  Wood- 
ward, 5  T.  R.  79,  as  an  analogous  decision,  in  which  case  it  had  been 
*1  ^91   ^^^^^^'^  *^^'  *  Quaker's  *meeting-hou8e,  if  the  pews  were  not  let, 

^  was  not  rateable.  So,  Bayley,  J.,  in  delivering  the  judgment  in 
The  King  v.  The  Trustees  of  the  River  Weaver  Navigation,  7  B.  &  C. 
70  (E.  C.  L.  R.  vol.  14),  9  D.  &  R.  788  (E.  C.  L.  R.  vol.  22),  which 
was  pronounced  immediately  after  judgment  had  been  given  in  The 
King  V.  The  Inhabitants  of  Liverpool,  says  that  the  principle  of  the 
latter  decision  was  applicable,  because  the  surplus  tolls  of  the  navigation 
were  to  be  applied  to  the  repairing  and  maintaining  of  bridges  and 
highways,  which  were  public  purposes:  and,  as  no  part  of  the  moneys 
received  could  be  applied  to  private  purposes,  those  moneys  were  not 
rateable  in  the  hands  of  the  trustees.  A  long  series  of  subsequent  fully 
considered  cases  has  recognised  the  case  of  The  King  v.  The  Inhabitants 
of  Liverpool,  and  recognised  it  as  decided  on  that  ground ;  especially 
the  case  of  The  Queen  v.  Badcock,  6  Q.  B.  787  (E.  C.  L.  R.  vol.  51), 
which  was  cited  in  the  argument,  atid  The  King  v.  The  Inhabitants  of 
St.  George's,  Southwark,  10  Q.  B.  864  (E.  C.  L.  R.  vol.  59),  which, 
I  believe,  was  not  cited.  There  Lord  Denman,  in  delivering  the  con- 
sidered judgment  of  the  court,  says :  *'  It  has  been  settled  by  several 
cases  that  the  possessors  or  occupiers  as  trustees  of  property  otherwise 
rateable,  the  profits  of  which  they  are  bound  by  act  of  parliament  to 
apply  to  public  or  charitable  purpose,  were  not  rateable  to  the  poor  in 
respect  of  such  purposes:"  and  then  he  cites  the  cases  of  The  King  v. 
The  Commissioners  of  Salter's  Load  Sluice,  The  King  v.  The  Inhabitants 
of  Liverpool,  and  The  King  r.  The  Trustees  of  the  River  Weaver  Naviga- 
tion. The  same  recognition  of  The  King  v.  The  Inhabitants  of  Liver- 
pool, and  of  the  distinction  which  is  established  between  a  beneficial 
occupation  and  a  non-beneficial  one,  by  reason  of  the  property  being 
applicable  to  public  purposes  exclusively,  was  continued  down  to  the 
case  of  The  Queen  v.  Harrogate,  15  Q.  B.  1012  (E.  C.  L.  R.  vol.  69), 
*1401  ^^^'^^  ^^^  same  question,  as  to  what  properly  constituted  a  *pub- 

^  lie  purpose,  so  as  to  be  within  the  principle  of  the  exemption, 
which  had  been  fully  discussed  in  The  Queen  v.  Badcock,  was  again 
considered  by  Lord  Campbell  and  the  other  judges  of  the  Court  of 

(a)  The  Birkenhead  Doeka  Company,  app.,  The  bveneen  of  Birkenhead,  rcip.,  2  EUia  k  B. 
14S  (E.  G.  L.  R.  Tol.  75). 

(6)  The  King  v.  The  Trnsteei  of  the  Rirer  Lea,  19  J.  P.  310. 
(c)  The  King  v.  Chorion,  28  Law  J.,  M.  C.  131. 
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Qneen's  Bench,  and  treated  as  the  established  test  of  liability  to  the 
rate.  And  Lord  Campbell,  though  he  deplores  the  exemption  on  such 
aground,  adds:  **The  law,  indeed,  is  so  settled;  but  I  would  not  extend 
it,"  Again,  the  legislature  itself,  as  it  seems  to  me,  has  likewise  clearly 
recognised  the  law  as  settled  by  The  King  v.  The  Inhabitants  of  Liver- 
pool, and  as  settled  on  the  ground  that  the  occupation  of  the  trustees  is 
not  a  beneficial  one.  The  statute  4  &  5  Vict.  c.  xxx.,  nfter  authorizing 
the  erection  of  certain  warehouses  by  the  trustees  of  the  Liverpool 
Docks,  enacts,  by  s.  71,  that  "  the  occupancy  by  the  trustees  of  all  or 
any  of  the  warehouses  to  be  erected  under  the  provisions  of  this  act, 
shall  be  subject  to  the  payment  of  all  parochial  and  all  other  local  rates, 
&c.,  in  like  manner  as  the  same  are  or  would  be  payable  in  respect  of 
tparehotises  the  occupancy  of  which  is  beneficial.**  Similar  clauses  are 
to  be  found  in  the  statutes  11  &  12  Vict.  c.  x.,  and  20  &  21  Vict.  c. 
clxii.  Now,  these  enactments  appear  to  me  to  amount  to  a  declaration 
bj  the  legislature,  that,  but  for  the  special  provisions  they  contain, 
the  occupation  of  these  new  warehouses,  like  that  of  the  rest  of  the 
property  occupied  by  the  trustees,  would  not  be  beneficial,  so  as  to  be 
sobject  to  rates.  In  other  words,  the  legislature  consider  the  law  as 
laid  down  in  The  King  v.  The  Inhabitants  of  Liverpool  as  settled,  and 
consequently  that  the  occupation  of  the  warehouses  would  not  be  bene- 
ficial, and  so  not  liable  to  be  rated  unless  it  were  otherwise  provided  ;  and 
then  proceed  to  enact  that  the  occupation  of  them  shall  be  subject  to 
the  payment  of  the  rates  as  they  would  be  payable  in  respect  of  ware- 
houses the  occupation  of  which  is  beneficial, — ^assuming,  there-  r+i  ji 
fore,  that  the  occupation  of  the  warehouses  will  not  be  in  fact  ^ 
beneficial,  but  subjecting  them  to  rates  as  if  it  were  so. 

How,  then,  can  we,  sitting  here  as  a  court  of  co-ordinate  jurisdiction, 
decline  to  be  bound  by  the  authority  of  a  case  which  for  so  many  years 
has  been  regarded  by  the  Bench  as  well  as  the  Bar  as  a  leading  case  on 
the  subject  of  rating ;  which  has  always  been  distinguished,  and  never 
impugned  in  argument ;  which  no  one,  before  to-day,  has  ever  ventured 
to  Bay  oughts  to  be  overruled ;  and  which,  moreover,  the  legislature  have 
adopted  as  the  basis  of  enactments  in  three  acts  of  parliament. 

For  these  reasons,  I  am  of  opinion  that  our  judgment  ought  to  be  for 
the  plaintiffs. 

Byles,  J. — I  also  am  of  opinion  that  our  judgment  must  be  for  the 
plaintiffs.  I  found  my  opinion  upon  the  applicability  of  the  case  of  The 
King  V.  The  Inhabitants  of  Liverpool.  Indeed,  applicability  is  hardly 
the  proper  word  to  use.  This  very  question,  with  the  acts  of  parliament 
exactly  as  Mr.  Bovill  now  contends  that  they  are,  presented  itself  to  the 
minds  of  the  Court  of  Queen's  Bench  in  1827 ;  and  they  decided  that 
this  property  was  not  rateable.  I  say  **  exactly  as  they  are,"  because, 
although  it  has  been  pointed  out, — and  it  is  as  well  to  recall  attention 
to  the  fact, — that  supposing  Mr.  Bovill  is  right  in  his  contention  that 
the  statute  of  the  8  Anne,  c.  12,  s.  9,  is  no  longer  in  existence,  Lord 
Tenterden,  for  some  reason  or  other  which  is  not  very  apparent,  con- 
fitrned  these  acts  of  parliament  without  reference  to  that  act ;  for,  he 
says  that  the  statutes  which  he  was  considering  did  not  contain  the 
irords  *'  to  the  purposes  of  the  act,  and  to  and  for  no  other  use  or  pur- 
pose whatsoever."     The  statutes,  therefore,  presented  themselves,  that 
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'f1421  ^^'  ^^  earlier  statutes,  to  '^the  mind  of  the  Qaeen's  Bench  in 
-'  1827  precisely  as  Mr.  Bovill  now  says  they  are.  That  is  a  de- 
cision on  the  very  point,  and  between  the  very  parties  now  before  the 
conrt,  that  these  docks  are  not  rateable.  I  admit  that  Mr.  Bovill  has 
been  more  successful  in  contending  that  the  case  of  the  Birkenhead 
Docks,  followed  as  it  has  been  by  the  two  cases  of  the  Newcastle  Docks 
and  the  River  Lea,  is  with  diflBculty  distinguishable  from  the  case  of  The 
King  V.  The  Inhabitants  of  Liyerpool.  But  the  court,  in  giving  judg- 
ment in  the  case  of  the  Birkenhead  Docks,  expressly  refrained  from 
overruling  that  prior  case.  On  the  contrary,  they  treat  it  as  a  subsist- 
ing authority.  How  is  it  possible  for  us,  therefore,  with  the  respect 
wmch  should  be  always  due  from  one  court  of  co-ordinate  jurisdiction  to 
another,  to  refuse  to  recognise  the  existing  authority  of  The  King  v. 
The  Inhabitants  of  Liverpool,  which  the  Court  of  Queen*s  Bench  did  at 
the  time  when  they  were  deciding  the  Birkenhead  Docks  Case,  which 
the  learned  counsel  for  the  defendants  says  is  irreconcileable  with  that 
prior  case. 

But,  although  it  is  more  easy  to  point  out  slight  differences  than  to 
distinguish  these  cases  on  any  solid  and  substantial  ground  of  distinction, 
it  must  not  be  assumed  that  the  acts  of  parliament  are  the  same.  It  is 
impossible  to  read  the  acts  of  parliament  to  which  my  Brother  Williams 
has  called  attention,  without  seeing  clearly  that  it  was  a  matter  of 
bargain  between  the  parish  and  the  docks,  that  the  rateability  of  the 
new  warehouses  should  be  created,  but  that  the  absence  of  rateability  on 
the  rest  of  the  property  should  be  preserved.  Their  bargain,  it  is  true, 
can  make  no  difference  in  the  law ;  but  then  that  bargain  is  incorporated 
in  three  acts  of  parliament,  which  seems  to  me  to  imply,  almost  as  clearly 
as  if  they  had  expressed  it,  that  the  rule  laid  down  in  the  case  of  The 
^^  ,qi  King  V.  The  '^'Inhabitants  of  Liverpool,  whether  applicable  to 
J  other  cases  or  not,  shall  at  all  events  govern  the  rateability  of 
these  docks.  If,  therefore,  we  were  at  liberty  to  do  what  the  Court  of 
Queen's  Bench  did  not  venture  to  do,  it  seems  to  me  that  we  are  entirely 
precluded  by  the  subsequent  acts  of  parliament. 

I  do  not  wish  to  preclude  myself  from  forming  any  other  opinion,  if, 
on  further  consideration  in  another  place,  I  should  be  called  upon  to 
give  it.  But,  at  present,  it  seems  to  me  that  the  acts  of  parliament  are 
not  the  same,  but  that  they  differ,  and  differ  in  a  way  unfavourable  to 
the  defendants.  I  cannot  help,  however,  saying,  and  I  think  that  I  am 
bound  to  say,  that  I  think  the  case  of  The  King  v.  The  Inhabitants  of 
Liverpool  was  rightly  decided ;  and  that,  when  the  case  comes  to  be  dis- 
cussed in  a  court  of  error,  it  is  possible  that  that  decision  may  be 
arrived  at. 

Now,  all  these  decisions  proceed  on  the  statute  of  the  43  Eliz.  What 
does  the  43  Eliz.  do  7  It  delegates  to  the  new  overseers  of  the  poor, 
then  first  created,  a  power  of  taxation.  Now,  whom  are  they  to  tax  ? 
They  are  to  tax  the  inhabitants  and  the  occupiers  in  the  parish,  accord- 
ing to  their  ability.  Such  are  the  words  of  the  statute,  '^  according  to 
ability."  Did  the  legislature  intend  to  delegate  to  the  overseers  the 
privilege  of  parliament  to  tax  the  public  7  I  say  nothing  of  the  exemp- 
tion of  Crown  lands  from  taxation,  or  even  of  the  exemption  of  those 
lands  which  are  temporarily  severed  from  the  Crown,  and  under  the 
administration  of  the  Woods  and  Forests.     It  may  be  that  they  stand 
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on  another  footing :  they  are  Crown  property ;  and  the  Crown  is  not 
bound  hy  a  statate  unless  it  is  named  therein.  But  public  lands,  public 
buildings,  the  extensive  lands  of  the  Bedford  Level,  lands  or  buildings 
which  are  for  the  benefit  of  a  borough, — have  all  been  held  exempt  from 
rateability. 

*Now,  in  this  case,  as  in  a  thousand  others,  it  may  be  very  r*i44 
easy  to  say,  property  of  this  nature  is  clearly  not  liable  to  taxa-  ^ 
tion,  property  of  another  nature  is  liable  to  taxation :  but  very  difficult 
to  lay  down  a  precise  rule  as  to  other  cases  which  fall  near  to  the  divid- 
ing line.  On  the  other  hand,  if  there  be  a  plurality  of  individuals,  even 
members  of  a  neighbouring  parish,  they  are  individuals ;  and,  if  trustees 
hold  for  them,  they  are  rateable  in  the  name  of  their  trustees.  On  the 
other  hand,  it  seems  to  me  that  if  the  occupier  is  ngeut  or  trustee  for  a 
body  who  are  the  general  public,  then,  according  to  the  decisions,  and 
upoD  the  true  construction  of  the  statute  of  Elizabeth,  the  property  is 
not  rateable ;  and  that  is  consistent  with  the  first  and  leading  case  on 
the  subject, — I  mean  the  ease  of  The  King  v.  The  Commissioners  of 
Salter's  Load  Sluice,  4  T.  R.  730, — and  all  the  cases  down  to  the  case 
of  The  Birkenhead  Docks,  2  Ellis  k  B.  148,  as  far  as  I  am  aware. 

Then,  that  brings  the  question  to  this  narrow  point, — is  this  a  public 
parpose  ?  Mr.  Bovill  says  it  is  not,  because  it  is  only  a  portion  of  the 
public  who  use  it,  viz.  capitalists  who  invest  money  in  ships.  It  might 
equally  be  said  of  a  public  highway  for  carriages,  that  that  is  for  the  use 
of  that  branch  of  the  public  only  who  invest  their  property  in  carts  and 
wagons.  In  one  case  as  well  as  the  other,  all  have  a  right  to  use  it. 
And,  if  a  great  public  harbour  like  this,  open  for  all  the  public,  is  to  be 
rated,  I  do  not  see  how  we  can  avoid  going  on  and  saying  that  the 
occupier  of  the  soil,  over  which  there  is  the  easement  of  a  public  high- 
way, is  also  rateable  for  the  value  of  the  benefit  which  the  public  receive. 
The  distinction  between  the  two  is  this, — but  it  is  no  distinction  in 
principle, — the  frequenters  of  this  great  public  harbour  pay  a  compensa* 
tion  for  the  use  of  it.  Put  the  case  of  a  turnpike-road;  *there,  r«-|4e 
the  public  pay  a  toll  for  the  use  of  the  road.  There  is,  indeed,  ^ 
now  an  act  of  parliament  specially  exempting  the  tolls  of  a  turnpike^ 
road :  but  that  was  intended  to  meet  the  case  of  mortgagees  in  possession. 
It  had  been  decided  long  before  that  the  soil  of  a  public  turnpike-road 
is  not  rateable,  on  the  ground  that  it  belongs  to  the  public.  Now,  I 
cannot  conceive  any  difference,  in  principle,  I  must  admit,  between  tha 
case  of  a  public  harbour,  where  any  man  may  enter  with  his  ship  and 
pay  a  compensation  towards  the  sustentation  of  the  harbour,  and  the 
case  of  a  public  road,  where  any  man  may  enter  with  his  vehicle  and 
pay  his  contribution  towards  the  support  of  the  road. 

Upon  these  grounds,  I  am  bound  to  say  that  it  seems  to  me  that  the 
case  of  The  King  v.  The  Inhabitants  of  Liverpool  was  rightly  decided. 
At  the  same  time,  I  place  my  judgment,  as  I  said  before,  on  the  incom- 
petency of  this  court  to  review  a  solemn  decision  of  the  Court  of  Queen's 
Bench,  recognised  by  them  when  they  had  all  the  opposite  considerations 
before  their  eyes ;  especially  when  I  see  several  acts  of  parliament  which 
la  this  particular  case  have  treated  that  as  being  law,  whatever  it  may 
do  in  other  cases,  which  is  to  conclude  all  questions  arising  between  the 
parishes  of  Liverpool  and  the  docks  in  that  borough. 

Judgment  for  the  plaintifis. 
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^..r..  *In  the  Matter  of  an  Arbitration  between  THE   DUKE  OF 
^^^J       BEAUFORT  and  THE   SWANSEA  HARBOUR  TRUS- 
TEES.    Jan.  20. 

Lands  of  the  Dake  of  Beaufort  being  required  by  the  Swansea  Harbonr  tractecs,  the  latter 
gave  notice  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  is  9  Vict.  c.  18),  and  the 
matter  was  referred  to  arbitrators,  or  an  umpire,  who  were  to  determine  **  what  consideration 
or  sum  or  sums  of  money  should  be  paid  by  the  trustees  for  the  purchase  by  them  in  fee 
simple  of  the  lands,  and  what  other,  if  any,  sum  or  sums  of  money  should  be  paid  by  the 
trustees  as  or  by  way  of  compensation  for  or  in  respect  of  the  damage  or  injury  (if  any)  to 
be  sustained  by  the  duke  by  reason  of  the  seyering  of  the  lands'  from  other  lands  of  the 
duke,"  Ac. 

The  arbitrators  and  umpire  sat  together  and  heard  eridence  on  both  sides,  including  evidence 
that  the  duke  would  sustain  damage  by  reason  of  the  severance  of  his  land^,  and  by  their 
being  otherwise  ii^uriously  affected :  and  ultimately  the  umpire,  by  his  award,  reciting  the 
submission,  awarded  as  follows, — "Having  beard  the  parties,  and  having  weighed  and  con- 
sidered the  evidence  and  matters  so  referred  to  me  as  aforesaid,  I  do  hereby  award,  &c ,  that 
the  sum  of  5627/.  is  the  consideration-money  or  ralue,  and  shall  be  paid  by  the  trustees  for 
the  purchase  by  them  in  fee  simple  of  the  said  lands,"  Ac. : — 

Held,  that  the  award  was  good ;  for,  that  the  silence  of  the  umpire  on  the  subject  sufficiently 
negatived  the  claim  for  sereranoe  damage. 

The  Swansea  Harbour  trustees  requiring  certain  land  belonging  to 
the  Duke  of  Beaufort  for  the  improvement  of  their  harbour  and  works, 
gave  him  the  proper  notice  of  their  intention  to  take  it  and  to  have  the 
amount  of  purchase-money  and  compensation  assessed  by  a  jury,  ofTering 
at  the  same  time  a  sum  of  35002.,  to  include  both  purchase-money  and 
compensation  for  severance  damage.  The  Duke,  however,  declined  to 
accept  that  offer,  but  claimed  7046Z.  5a.  for  the  purchase-money,  and 
1424Z.  for  severance  damage,  and  gave  the  trustees  notice  of  his  desire 
to  have  his  claim  settled  by  arbitration  under  the  Lands  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  18).  The  parties  not  agreeing  as 
to  the  appointment  of  a  single  arbitrator,  each  named  one,  and  the  two 
arbitrators  were  by  their  award,  if  they  could  agree,  to  "determine 
what  consideration  or  other  sum  or  sums  of  money  was  or  were  the 
value,  and  should  be  paid  by  the  said  Swansea  Harbour  trustees  for  the 
absolute  purchase  by  them  in  fee  simple  in  possession  of  the  said  lands 
and  hereditaments  described  or  referred  to  in  the  schedule  thereunder 
written,  and  what  other  (if  any)  sum  or  sums  of  money  should  be  paid 
by  the  said  trustees  as  or  by  way  of  compensation  for  or  in  respect  of 
the  damage  or  injury  (if  any)  to  be  sustained  by  the  said  Duke  of  Beau- 
♦1471  ^^^^  '^y  reason  of  the  severing  of  the  *8ame  lands  and  heredita- 
^  ments  from  the  other  lands  of  the  said  Duke  of  Beaufort,  or 
otherwise  injuriously  affecting  such  other  lands  by  the  exercise  of  the 
powers  of  the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
18),  or  the  Swansea  Harbour  Act,  1857  (20  &  21  Vict.  c.  cxlii.),  or  any 
act  incorporated  therewith." 

The  two  arbitrators  before  proceeding  appointed  an  umpire  pursuant 
to  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845;  and 
the  three  sat  together  and  heard  the  evidence  on  both  sides,  including 
evidence  on  behalf  of  the  Duke  showing,  the  damage  he  would  sustain 
by  reason  of  the  severance  of  his  lands,  and  by  their  being  otherwise 
injuriously  affected  by  the  proposed  works. 

The  umpire  ultimately  made  his  award,  which,  after  reciting  the  sub- 
mission and  his  appointment,  and  that  the  arbitrators  did  not  agree  as 
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to  the  matters  referred,  and  that  the  same  had  accordingly  been  referred 
to  him  as  nmpire,  was  as  follows  :^ 

''Know  ye,  that  I,  J.  C,  having  taken  upon  myself  the  charge  and 
barthen  of  the  said  umpirage,  and  having  viewed  the  premises  and  heard 
the  parties,  and  having  weighed  and  considered  the  evidence  and  mat- 
ters so  referred  to  me  as  aforesaid,  do  hereby  award,  settle,  and  deter- 
mine that  the  sum  of  5627/.  is  the  consideration-money  or  value,  and 
shall  be  paid  by  the  Swansea  Harbour  trustees  for  the  absolute  purchase 
by  them  in  fee  simple  in  possession  of  the  said  lands  and  hereditaments 
described  or  referred  to  in  the  schedule  to  the  said  recited  appointment 
of  the  27th  day  of  June,  1859." 

GrovBj  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  set 
aside  this  award,  on  the  ground  that  it  was  not  final,  and  did  not  deter- 
mine all  the  matters  in  difference  between  the  parties. 

*Bovilly  Q.  C,  and  Phtpsofij  now  showed  cause,  upon  affidavits  r^-i^g 
(amongst  others)  of  the  umpire,  in  which  he  deposed,  that  the  ^ 
8am  of  5627/.  was  fixed  and  awarded  as  the  sum  to  be  paid  by  the 
Swansea  Harbour  trustees  to  the  Duke  solely  and  exclusively  for  the 
absolute  purchase  in  fee  simple  in  possession  of  the  lands  and  heredita- 
ments mentioned  to  be  required  by  the  trustees ;  that  he  (the  umpire) 
was  of  opinion,  and  in  fact  determined,  that  the  Duke  of  Beaufort  had 
not  sustained  any  damage  or  injury  by  reason  of  the  severing  of  the 
same  lands  and  hereditaments  from  the  other  lands  of  the  Duke,  or 
otherwise  injuriously  affecting  such  other  lands  by  the  exercise  of  the 
powers  of  the  Lands  Glauses  Consolidation  Act,  1845,  or  the  Swansea 
Harbour  Act,  1857,  or  any  act  incorporated  therewith ;  that,  upon  the 
evidence  adduced  before  him,  no  sum  of  money  whatever  was  in  his 
judgment  payable  by  the  trustees  to  the  Duke  in  respect  of  any  such 
alleged  damage,  but  by  an  inadvertence  in  drawing  up  the  award  his 
finding  and  determination  in  that  respect  was  omitted  to  be  stated 
therein ;  and  that,  to  the  best  of  his  judgment  and  belief,  the  suqi  which 
be  had  awarded  to  the  Duke  of  Beaufort  in  and  by  the  award  was  a  full 
and  adequate  compensation  for  all  claims  of  the  Duke  in  respect  of  the 
taking  of  his  land  by  the  trustees,  and  the  exercise  by  them  of  the 
powers  of  their  special  act  or  the  acts  incorporated  therewith. 

The  arbitrator  has  sufficiently  disposed  of  the  whole  matter  referred 
to  him.  After  a  recital  of  the  submission,  he  proceeds  to  make  his 
award  thus, — "  having  weighed  and  considered  the  evidence  and  mat- 
ters so  referred  to  me  as  aforesaid,  I  do  hereby  award,  settle,  and  deter- 
mine that  the  sum  of  5627/.  is  the  consideration-money  or  value,  and 
shall  be  paid  by  the  Swansea  Harbour  trustees  for  the  absolute  purchase 
by  them  in  fee  simple  in  possession  of  the  said  lands,"  &c.  *The  r*!  49 
award  is  not  rendered  invalid  by  the  silence  of  the  arbitrator  as  ^ 
to  one  of  the  matters  referred.  In  1  Wms.  Saund.  33  a,  n.  (6),  it  is 
said  that  the  opinion  of  the  court  in  the  principal  case  (Birks  v.  Trip- 
pett,  2  Saund.  32)  '^  was  recognised  «nd  acted  upon  in  Wharton  t;.  King, 
2  B.  &  Ad.  528  (E.  G.  L.  R.  vol.  22),  as  an  authority  to  show,  that,  by 
an  award  of  general  releases,  the  arbitrator  must  be  deemed  to  have 
taken  into  consideration  matters  in  difference  submitted  and  made  known 
to  him,  although  not  mentioned  specifically  in  his  award.  And  it  should 
seem,  that,  even  where  there  is  no  award  of  general  releases,  the  silence 
of  the  award  as  to  some  of  the  matters  submitted  and  brought  before  the 
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arbitrator  does  not  per  se  prevent  it  from  being  a  sufficient  exercise  of 
tbe  authority  vested  in  him  by  the  submission.  An  award  is  good,  not- 
urithstanding  the  arbitrator  has  not  made  a  distinct  adjudication  on  each 
or  any  of  the  several  distinct  matters  submitted  to  him,  provided  it  does 
not  appear  that  he  has  excluded  any :  Oray  v.  Gwennap,  1  B.  &  Aid. 
106 ;  Hayllar  v.  Ellis,  6  Bingh.  225  (E.  C.  L.  R.  vol.  19),  3  M.  &  P. 
653 ;  In  re  Gillon,  3  B.  &  Ad.  493 ;  Day  v.  Bonnin,  3  N.  C.  219  (E. 
C.  L.  R.  vol.  32),  3  Scott  597  (E.  C.  L.  R.  vol.  36) ;  In  re  Brown,  9 
Ad.  &  E.  522  (E.  C.  L.  R.  vol.  36),  1  P.  &  D.  391 ;  Dunn  v.  Warlters, 
9  M.  &  W.  293  ;t  Wyatt  v.  Curnell,  1  DowL  N.  S.  327  ;  Veale  v.  War- 
ner, 1  Wms.  Saund.  327,  n.  (2)."  The  point  came  under  discussion  in 
the  Exchequer  Chamber  in  a  case  of  Harrison  v.  Creswick,  13  C.  B. 
399  (E.  G.  L.  R.  vol.  76).  There,  a  cause  and  all  matters  in  difference 
between  the  parties  were  referred  to  a  barrister.  A  cross-claim  was 
urged  on  the  part  of  the  defendant  before  the  arbitrator.  The  arbitrator, 
professing  to  make  his  award  ^  of  and  concerning  the  said  several  pre- 
mises so  referred  as  aforesaid,"  after  disposing  of  all  the  issues  in  favour 
of  the  plaintiff,  directed  the  defendant  to  pay  a  gross  sum  to  the  plain- 
^I'lOl  ^^^'  apportioned  the  costs  of  the  reference  and  award,  and,  on 

•^  "^payment  thereof,  directed  that  the  plaintiff  should  execute  and 
deliver  to  the  defendant  a  general  release;  but  nothing  was  said  in 
respect  of  the  cross-claim :  and  it  was  held  that  the  award  was  neverthe- 
less final ;  for,  that  it  must  be  intended  from  the  silence  of  the  arbitrator 
upon  the  subject  that  he  had  negatived  the  cross-claim.  In  the  coarse 
of  the  argument,  Parke,  B.,  says,  that,  *'  unless  the  contrary  appears, 
the  court  will  presume  that  the  award  finally  disposes  of  all  the  matters 
in  difference :"  and  Alderson,  B.,  says, — '*  Where,  from  its  nature,  a 
claim  is  such  as  to  require  an  affirmative  decision  to  give  it,  silence  will 
not  do  so :  but,  where  the  claim  is  such  as  to  require  only  a  negative 
decision,  is  not  the  omission  to  say  anything  about  it  a  decision  against 
the  claim  V  And,  in  delivering  judgment,  Parke,  B.,  says :  ^'  Tbe 
rule  is  this, — ^where  there  is  a  further  claim  made  by  the  plaintiff,  or  a 
cross-demand  set  up  by  the  defendant,  and  the  award,  professing  to  be 
made  of  and  concerning  the  matters  referred,  is  silent  respecting  such 
further  claim  or  cross-demand,  the  award  amounts  to  an  adjudication 
that  the  plaintiff  has  no  such  further  claim,  or  that  the  defendant's 
cross-claim  is  untenable :  but,  where  the  matter  so  set  up  from  its  nature 
requires  to  be  specifically  adjudicated  upon,  mere  silence  will  not  do.'* 
In  the  case  of  Bradshaw  and  The  East  and  West  India  Docks  and  Bir- 
mingham Junction  Railway  Company,  12  Q.  B.  562  (E.  G.  L.  R.  vol. 
64),  it  was  held  to  be  no  objection,  under  the  63d  section  of  the  Lands^ 
Glauses  Gonsolidation  Act,  1845  (8  &  9  Vict.  c.  18),  to  the  award  of  an 
umpire  made  under  s.  28,  that  the  price  of  the  land  and  the  compensa- 
tion for  damage  by  severance,  though  each  is  expressly  claimed,  are 
assessed  in  a  gross  sum.  [Williams,  J. — The  object  of  the  reference 
is,  to  fix  the  amount  of  the  purchase-money.  How  would  the  sum  be 
stated  in  the  conveyance  ?]  The  gross  amount  would  be  stated  as  the 
*1  'ill  pu^<^^^^°^<)^^7  •  Bee  the  form  ^Schedule  (A).     The  49th  section 

J  enacts,  that,  "  where  such  inquiry," — that  is,  where  a  jury  is 
empanelled,—^'  shall  relate  to  the  value  of  lands  to  be  purchased,  and 
also  to  compensation  claimed  for  injury  done  or  to  be  done  to  the  lands 
held  therewith,  the  jury  shall  deliver  their  verdict  separately  for  the 
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snm  of  money  to  be  paid  for  the  purchase  of  the  lands  required  for  the 
works,  &c.y  and  for  the  sum  of  money  to  be  paid  by  way  of  compensa- 
tion for  the  damage,  if  any,  to  be  sustained  by  the  owner  of  the  lands 
by  reason  of  the  severing  of  the  lands  taken  from  the  other  lands  of 
snch  owner,  or  otherwise  injuriously  affecting  such  lands  by  the  exercise 
of  the  powers  of  this  or  the  special  act,  or  any  act  incorporated  there- 
with.'* But  the  language  of  the  63d  section  is  different.  It  enacts, 
that,  *^  in  estimating  the  purchase-money  or  compensation  to  be  paid  by 
the  promoters  of  the  undertaking  in  any  of  the  cases  aforesaid,  regard 
shall  be  had  by  the  justices,  arbitrators,  or  surveyors,  as  the  case  may 
be,  not  only  to  the  value  of  the  land  to  be  purchased  or  taken  by  the 
promoters  of  the  undertaking,  but  also  to  the  damages,  if  any,  to  bo 
sustained  by  the  owner  of  the  lands  by  reason  of  the  severing  of  the 
lands  taken  from  the  other  lands  of  such  owner,  or  otherwbe  injuriously 
affecting  such  other  lands  by  the  exercbe  of  the  powers  of  this  or  the 
special  act,  or  any  act  incorporated  therewith."  There  is  nothing  upon 
the  face  of  this  award  to  show  that  the  arbitrator  has  not  properly  per- 
formed his  duty. 

Chrove,  Q.  (j.  and  ff.  Somertet^  in  support  of  the  rule. — Where  the 
arbitrator  awards  payment  of  a  balance  by  the  one  party  to  the  other, 
he  may  be  assumed  to  have  taken  into  his  consideration  conflicting 
claims.  But  no  case  can  be  found  in  which  the  award  has  been  held 
good  where  an  arbitrator,  having  several  matters  '^'referred  to  r«ieo 
him,  expressly  makes  his  award  of  and  concerning  one  of  those  ^ 
matters,  and  omits  all  mention  of  the  others.  Here,  the  umpire  has  in 
terms  confined  his  award  to  one  of  the  matters  referred ;  for,  he  expressly 
awards  and  determines  '^  that  the  sum  of  5627Z.  is  the  consideration- 
money  or  value,  and  shall  be  paid  by  the  Swansea  Harbour  trustees, 
for  the  absolute  purchase  by  them  in  fee  simple  in  possession  of  the  said 
lands  and  hereditaments."  [Erle,  G.  J. — There  is  no  duty  cast  upon 
the  arbitrators  by  the  statute  to  distinguish  between  the  amount  of 
purchase-money  and  the  sum  awarded  for  damage  by  severance.  In 
the  conveyance,  it  seems,  the  consideration  expressed  would  be  the 
whole  sum  the  company  is  to  pay.]  In  Doe  d.  Madkins  t;.  Horner,  8 
Ad.  &  E.  235  (E.  C.  L.  R.  vol.  36),  3  N.  &  P.  844,  where  an  arbitrator 
to  whom  all  matters  in  difference  in  an  ejectment  cause  were  referred, 
awarded  ^*  of  and  concerning  the  matters  referred"  that  the  plaintiff 
was  entitled  to  the  possession  '^  of  a  certain  part  of  the  lands  sought  to 
be  recovered,"  which  he  set  out  by  boundaries,  and  concluded  his  award 
without  any  further  adjudication, — it  was  held  bad,  for  want  of  any 
decision  as  to  the  residue.  That  case  was  acted  upon  in  Doe  d.  Star- 
ling V.  Hillen,  2  Dowl.  N.  S.  694.  In  Randall  v.  Randall,  7  East  81, 
upon  a  reference  of  all  actions,  controversies,  &c.,  and  also  of  two  dis- 
tinct matters  of  difference,  it  was  held  that  the  arbitrator's  omission  to 
decide  one  of  such  distinct  matters  vitiated  the  whole  award.  Lord 
Ellenborough  said:  *'The  arbitrators  had  three  things  submitted  to 
them;  one  was,  to  determine  all  actions,  &c.,  between  the  parties;  an- 
other was,  to  settle  what  was  to  be  paid  by  the  defendant  for  the  hop- 
poles  and  potatoes  in  certain  land ;  the  third  was,  to  ascertain  what 
fent  was  to  be  paid  by  the  plaintiff  to  the  defendant  for  certain  other 
l^nd.  The  authority  given  to  the  arbitrators  was  conditional,  p^^  ^.q 
*ita  quod  they  should  arbitrate  upon  those  matters  by  a  certain  ^ 
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day.  If,  then,  they  fail  as  to  one  of  them,  the  condition  has  not  been 
performed  upon  which  the  award  was  to  have  its  obligatory  effect :  and 
here  they  have  stopped  short,  and  have  omitted  to  settle  one  of  the  sub- 
jects of  difference  which  was  stipulated  for."  In  Gyde  v.  Boucher,  5 
Dowl.  P.  G.  127,  it  was  held  by  Coleridge,  J.,  that,  where  a  cause  and 
all  matters  in  difference  are  referred  to  an  arbitrator,  and  by  his  award 
he  merely  directs  a  verdict  to  be  entered  in  favour  of  the  plaintiff  for 
one  entire  sum,  the  award  is  not  final,  and  therefore  is  bad.  [Wil- 
liams, J. — That  case  is  not  now  considered  to  be  law.  Willes,  J. — 
It  is  treated  in  the  text  books  as  having  been  overruled  by  the  decision ' 
of  the  Exchequer  Chamber  in  Harrison  v,  Greswick,  13  C.  B.  399  (E. 
C.  L.  R.  vol.  76).(a)  Williams,  J. — The  impression  of  this  court  when 
Creswick  v.  Harrison,  10  C.  B.  441  (E.  C.  L.  R.  vol.  21),  was  before  it, 
was  also  adverse  to  Gyde  v,  Boucher.]  In  re  Robson  and  Railston,  1 
B.  &  Ad.  723  (E.  C.  L.  R.  vol.  20),  on  a  reference  of  all  matters  in 
difference,  a  demand  on  one  side  was  laid  before  the  arbitrators,  and 
immediately  admitted  by  the  other  party ;  no  evidence  was  therefore 
given  concerning  it,  nor  any  adjudication  upon  it  requested.  The  arbi- 
trators published  their  award  of  and  concerning  the  matters  referred  to 
them,  directing  payment  of  a  sum  of  money  (without  saying  on  what 
account)  to  the  party  against  whom  the  above  claim  had  been  made, 
with  costs :  and  it  was  proved  that  they  left  that  claim  out  of  consider- 
ation in  making  their  award,  as  a  matter  not  in  dispute :  and  it  was  held 
that  the  award  was  bad,  as  the  arbitrators  ought  to  have  taken  notice 
of  the  admitted  demand.  So,  in  the  case  of  In  re  Riders  and  Fisher, 
3  N.  C.  874  (E.  C.  L.  R.  vol.  82),  5  Scott  86,  in  a  dispute  upon  a  build- 
ing  contract,  arbitrators  were  to  award  on  alleged  defects  in  the  building, 
*1541  *^^  claims  for  extra  work,  and  deductions  for  omissions,  and  to 
^  ascertain  what  balance,  if  any,  might  be  due  to  the  builder :  and 
an  award  ordering  a  gross  sum  to  be  paid  to  the  builder,  without  any 
decision  on  the  alleged  defects,  was  held  ill.     In  re  Smith  and  Wilson, 

2  Exch.  327,t  by  agreement  in  writing  certain  disputes  were  referred  to 
arbitration,  '^the  costs  of  the  submission,  reference,  award,  and  of 
making  the  submission  a  rule  of  court,  to  be  in  the  discretion  of  the 
arbitrators."  The  arbitrators  awarded  that  the  costs  of  the  submission, 
reference,  and  award  should  be  borne  by  the  parties  in  equal  propor- 
tions ;  and  that  the  costs  of  making  the  submission  a  rule  of  court 
should  be  paid  by  such  of  the  parties  through  whose  default  in  the  per- 
formance of  the  award  the  same  should  become  necessary :  and  it  was 
held  that  the  award  was  not  final  or  certain  as  to  the  costs  of  making 
the  submission  a  rule  of  court,  and  therefore  bad.  That  decision  was 
upheld  in  Williams  v.  Wilson,  9  Exch.  90. f    In  re  Tribe  and  Upperton, 

3  Ad.  &  E.  295  (E.  C.  L.  R.  vol.  30),  and  Ross  v.  Boards,  8  Ad.  &  E. 
290  (E.  C.  L.  R.  vol.  35),  are  to  the  same  effect.  These  authorities 
show,  that,  where  several  matters  are  referred  to  an  arbitrator,  and  be 
awards  as  to  one  of  them  only,  taking  no  notice  of  the  others,  the  award 
is  bad.  One  test  of  the  validity  of  this  award,  is,  to  see  whether,  if 
the  Duke  brought  an  action  for  the  damage  by  severance,  the  award 
would  be  an  answer.  It  clearly  could  be  no  answer,  when  there  is 
nothing  to  show  that  it  ever  entered  the  mind  of  the  arbitrator.  In 
Bradshaw  and  The  East  and  West  India  Docks  and  Birmingham  Junc- 
tion Railway  Company,  12  Q.  B.  562  (E.  C.  L.  R.  vol.  64),  there  was 

(a)  See  Riu«el  on  ArbitrftUon^  2d  edit.  273 ;  Arch.  Pr.  by  Prentioe,  9th  edit,  p.  1565.. 
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%  distinct  determination  by  the  umpire  upon  every  matter  referred ;  and 
the  only  objection  was,  that  the  award  omitted  to  distinguish  how  much 
was  given  in  respect  of  each.  Assuming  that  the  omission  was  a  mis- 
take, the  court  cannot  deal  with  it.  [Williams,  J. — May  we  not  send 
it  back  to  the  arbitrators  to  be  *rectified?]  No.  The  8th  sec-  r^^f-icr 
tion  of  the  Common  Law  Procedure  Act,  1854,  does  not  apply.  ^ 
[WiLLES,  J.— In  re  Morris  and  Morris,  6  Ellis  &  B.  383  (E.  C.  L.  R. 
vol.  88),  the  Court  of  Queen's  Bench  held  that  the  power  given  to  the 
court  under  that  section  is  not  confined  to  references  under  that  act.] 
The  point  does  not  arise  here. 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  a  rule  calling  upon  the  trustees  of  the  Swansea  Harbour  to  show 
cause  why  an  award  should  not  be  set  aside,  on  the  ground  that  the 
umpire  has  not  determined  all  the  matters  referred.  It  was  referred  to 
the  arbitrators  to  determine  what  consideration  or  other  sum  or  sums  of 
money  was  or  were  the  value,  and  should  be  paid  by  the  trustees  for  the 
absolute  purchase  by  them  in  fee  simple  in  possession  of  the  lands  and 
hereditaments  described  or  referred  to  in  the  schedule,  and  what  other, 
if  any,  sum  or  sums  of  money  should  be  paid  by  the  said  trustees  as  or 
by  way  of  compensation  for  or  in  respect  of  the  damage  or  injury  (if 
any)  to  be  sustained  by  the  Duke  of  Beaufort  by  reason  of  the  severing 
of  the  same  lands  and  hereditaments  from  the  other  lands  of  the  duke, 
or  otherwise  injuriously  affecting  such  other  lands  by  the  exercise  of  the 
powers  of  the  Lands  Clauses  Consolidation  Act,  1845,  or  the  said  Swan- 
sea Harbour  Act,  1857,  or  any  act  incorporated  therewith.  The  umpire  has 
awarded  a  sum  as  the  consideration-money  or  value  of  the  fee  simple  of  the 
lands ;  and  therefore  it  is  contended  that  he  has  given  no  decision  upon 
the  point  what  sum,  if  any,  is  due  for  compensation  for  severance.  But  I 
am  of  opinion  that  the  arbitrator  has  substantially  decided  both  these  mat- 
ters. Consider  the  way  in  which  this  reference  arises.  It  arises  under  the 
Lands  Clauses  Consolidation  Act,  1845,  by  which  a  series  of  provisions  is 
made  for  the  summary  taking  of  ""land  in  order  to  enable  the  under-  r^^  f-^ 
takers  to  proceed  with  the  work  without  delay,  and  to  ascertain  the  ^ 
amount  to  be  paid  to  the  owners  for  the  price  of  the  land  and  compensation 
for  severance  damage.  The  parties  desirous  of  taking  the  land  are  to  give 
notiee  (s.  18),  and  the  landowner  is  to  say  how  much  he  claims  for  the 
value  of  the  land,  and  how  much  for  severance  damage  (s.  21).  The 
claim  having  been  sent  in,  the  amount  to  be  paid  is  to  be  settled  by  pri- 
vate agreement.  The  amount  to  be  paid,  all  through  the  statute,  down 
to  the  provision,  to  which  I  shall  advert  presently,  for  the  verdict  of  a 
jary,  is  the  one  question  in  dispute  which  is  contemplated.  If  the 
parties  can  agree  as  to  the  amount  to  be  paid  in  respect  of  the  two 
descriptions  of  claim,  the  one  sum  being  paid,  there  are  no  means  by 
the  act  of  ascertaining  how  much  is  given  in  respect  of  each.  Where 
the  amount  claimed  is  under  50/.,  it  is  to  be  inquired  into  before  two 
justices,  who  are  to  say  what  is  the  amount  of  compensation  to  be  paid 
(s.  22).  If  the  amount  claimed  exceeds  50/.,  and  the  parties  choose  to 
have  the  claim  settled  by  arbitration,  the  single  question  to  be  referred 
IS,  the  question  of  disputed  compensation  for  the  value  of  the  land  and 
for  the  severance  damage  (ss.  24 — 37).  But  the  amount  to  be  paid  for 
the  two  claims  is  the  practical  question.  It  has  been  held  (in  Brad- 
ahaw's  Case)  that  an  award  of  a  lump  sum  in  respect  of  both  claimSi 
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not  distinguishing  how  much  for  the  one  and  how  much  for  the  other,  is 
a  good  award.  The  only  case  in  which  it  is  provided  that  the  two 
amounts  shall  be  separately  ascertained,  is,  where  the  parties  do  not 
agree,  and  the  sum  is  too  large  to  be  the  sabject  of  inquiry  before  jus* 
tices,  and  the  parties  will  not  consent  to  a  reference,  but  a  jury  is  sum- 
moned (ss.  38  et  seq.) ;  and  these,  by  s.  49,  are  expressly  required  to 
be  assessed  separately.     Throughout  the  whole  series  of  provisions,  it 

*1')7~l  ^^  ^^'^  ^^  ^^^  ^^^^  *^^  ^^  assessment  by  a  jury  that  the  amount 
^  of  compensation  due  in  respect  of  the  value  of  the  land  is  to  be 
assessed  and  ascertained  separately  from  the  amount  of  damage  by 
severance.  That,  however,  has  been  held  to  be  directory  only,  and  not 
imperative;  and  the  proceeding  is  not  void  if  that  direction  be  not 
obeyed.  There  is  no  analogy  between  the  proceeding  by  arbitration 
and  the  assessment  of  compensation  before  a  jury.  The  arbitrator  is 
to  say  what  sum  the  owner  is  entitled.to  for  the  purchase  of  the  land 
and  for  severance  damage,  if  any.  Both  these  claims  are  by  the  terms 
of  the  submission  distinctly  brought  to  his  notice :  and  he  says,  that, 
having  viewed  the  premises  and  heard  the  parties,  and  having  weighed 
and  considered  the  evidence  and  matters  so  referred  to  him  as  aforesaid, 
he  awards  and  settles  that  56272.  is  the  consideration-money  or  value, 
and  shall  be  paid  by  the  trustees  for  the  purchase  in  fee  simple  of  the 
lands.  As  to  the  question  of  severance  damage  he  is  silent.  I  infer 
from  his  silence  that  he  in  effect  decides  that  nothing  is  due  for  seve- 
rance damage.  The  question  was,  what  was  the  amount  to  be  paid  ? 
That  being  ascertained,  there  is  an  end  of  the  matter.  I  arrive  at  this 
conclusion  because  I  find  the  tenor  of  the  later  decisions  to  be,  that, 
where  matters  are  referred  to  an  arbitrator,  and  there  are  cross-claims, 
it  is  not  necessary  for  the  arbitrator  in  terms  to  dispose  of  the  claims 
on  the  one  side  and  on  the  other,  but  that  it  is  enough  if  it  appears  on 
the  face  of  his  award  that  he  has  considered  them,  and  that  he  awards 
a  sum  to  be  paid  as  the  balance  by  one  party  to  the  other.  Unless  we 
can  assume  the  arbitrator  to  have  made  a  blunder  here,  I  am  of  opinion 
that  he  has  substantially  and  suflSciently  decided  that  the  sum  he  has 
given  is  the  value  of  the  land  taken,  and  that  nothing  is  due  in  respect 
*1^R1  ^^  severance  damage.  Whether  this  award  would  be  a  ^proteo- 
-l  tion  to  the  company  against  an  action  in  respect  of  severance 
damage,  is  in  truth  the  same  question.  If  it  disposes  of  the  whole 
question  referred,  it  would  beyond  all  doubt  be  an  answer.  Upon  the 
whole,  I  am  clearly  of  opinion  that  this  case  falls  within  the  principle 
of  the  decision  in  Harrison  v.  Ores  wick,  13  C.  B.  899  (E.  C.  L.  R.  vol. 
76),  and  that  the  rule  should  be  discharged. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The  cases  have 
long  ago  settled,  that,  where  several  cross-claims  are  the  subject  of  a 
reference,  and  the  arbitrator  by  his  award  directs  a  sum  to  be  paid  by 
one  party,  without  mentioning  the  cross-claim,  his  silence  is  tantamount 
to  a  negation  of  the  cross-claim.  Lord  Abinger  in  Dunn  v.  Warlters, 
9  M.  &  W.  293,t  expresses  his  disapprobation  of  these  cases.  He  says: 
^'  But  for  these  authorities,  I  should  certainly  have  thought,  that,  as  the 
award  must  be  in  writing,  its  silence  as  to  any  matter  in  difference 
brought  before  the  arbitrator  prevented  it  from  being  a  suflBcient  exer- 
cise of  the  authority  vested  in  him  by  the  submission.  There  would  be 
much  weight  in  the  argument  that  the  words  ^  of  and  concerning  the 
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premises'  showed  that  the  matter  in  question  had  been  disposed  of,  if 
that  matter  had  been  previously  mentioned  in  specific  terms ;  but  that 
has  not  been  done.  The  authorities,  however,  especially  the  case  of 
Gray  v.  Gwennap,  1  B.  &  Aid.  106,  are  too  strong  to  be  got  over." 
The  answer  to  the  noble  Lord's  objection  to  what  he  calls  ^^  written 
silence,"  is,  that  the  arbitrator,  by  awarding  on  one  claim,  and  directing 
payment  of  a  sum  of  money  in  respect  of  that,  must  be  taken  to  moan 
to  award  in  respect  of  that  claim  only.  The  question  is,  whether  the 
now  well-established  rule  applies  to  this  case.  I  see  nothing  on  the  face 
of  the  award  to  satisfy  me  that  it  should  not :  but,  on  the  contrary,  .1 
think  there  are  several  ^features  which  call  for  its  application.  r«if^a 
The  umpire  recites  the  submission  and  his  appointment,  and  twice  '- 
adverts  to  the  severance  claim :  and  he  proceeds  to  award  the  Duke  a 
simi  of  money  as  the  value  of  the  land  taken,  but  is  altogether  silent  as 
to  there  being  anything  payable  in  respect  of  severance.  It  seems  to 
me,  therefore,  that  his  silence  as  to  the  latter  claim  is  neither  more  nor 
less  than  an  averment  that  nothing  is  due  in  respect  of  it. 

WiLLBS,  J. — I  am  of  the  same  opinion.  It  appears  to  me  that  this 
award  must  be  read  as  having  been  made  of  and  concerning  all  the 
matters  referred,  just  as  much  as  if  the  arbitrator  had  in  terms  stated  it 
to  have  been  made  de  prssmissis.  The  use  of  that  expression  is  un- 
necessary now ;  for,  the  court  will  assume  that  the  award  is  made  upon 
all  the  matters  referred,  unless  it  is  apparent  on  the  face  of  it  that  it  is 
not  80  made.  As  to  the  argument  urged  on  th«  part  of  the  Duke,  that 
diffieulties  may  arise  in  future  proceedings  in  which  it  may  be  necessary 
to  rely  upon  this  award,  from  its  omitting  to  show  on  the  face  of  it  that 
the  umpire  intended  to  negative  the  claim  in  respect  of  severence  dam* 
^8^9 — it  seems  to  me  that  that  is  only  an  objection  of  form.  It  certainly 
would  be  desirable  for  the  arbitrators  in  such  cases  distinctly  to  negative 
the  claim  for  severance  damage,  if  they  mean  so  to  do :  but  it  is  not 
ntctnary  that  they  should.  I  apprehend  it  would  always  be  competent 
to  the  parties,  in  case  a  question  should  at  any  time  arise  as  to  whether 
or  not  the  claim  for  severance  damage  was  really  disposed  of  by  the 
award,  to  aver  that  that  was  a  matter  in  difference  before  the  arbitra- 
tor; and  then  the  finding  as  it  now  stands  would  show  that  the  arbitra* 
tor  negatived  the  existence  of  any  foundation  for  the  claim«  That  was 
the  reasoning  of  the  Court  of  '^'Queen's  Bench  in  the  case  of  In  r^ci  gn 
re  Brown  and  the  Croydon  Canal  Company,  9  Ad.  &  E.  S22  (E.  1^  ^ 
C.  L.  R.  vol.  86),  1  P.  &  D.  391.  There,  a  canal  company  agreed  with 
B.  for  the  use  of  an  engine  constructed  by  him,  during  a  term  of  years^ 
they  paying  a  stipulated  annual  sum.  In  the  course  of  the  term,  disputes 
arising,  the  parties  put  an  end  to  the  agreement,  and  referred  all  mat- 
ters in  difference  between  them  to  arbitration.  On  the  reference,  B. 
claimed,  among  other  things,  compensation  for  future  loss  in  respect  of 
the  part  of  the  term  unexpired.  The  company  stated  a  set-off.  The 
arbitrators  by  their  award,  reciting  the  submission  to  arbitration,  and 
that  they  had  heard  and  considered  all  the  evidence  of  each  party,  and 
had  investigated  all  the  accounts  and  vouchers  touching  the  matters  in 
difference,  adjudicated  (not  saying  that  they  did  so  of  and  concerning 
the  matters  referred)  that  there  was  due  from  the  company  to  B.  51 5Z., 
which  they  directed  the  company  to  pay  him.  On  motion  to  set  aside 
the  award,  on  the  grounds, — first,  that  it  was  not  final  inasmuch  as  no 
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decision  appeared  toacbing  the  future  damage, — secondly,  that  it  was 
uncertain, — ^thirdly,  that  it  left  a  doubt  whether  or  not  the  set-off  had 
been  considered,-: — the  court  held  that  the  award  was  sufiBcient.  And 
Littledale,  J.,  said :  '^  Comparing  the  submission  bonds  with  the  recital 
in  the  award  immediately  preceding  the  adjudication  (*  we,  having  fully 
heard  and  maturely  considered  all  the  evidence,'  &c.),  I  think  it  is  clear 
that  the  award  is  upon  all  the  matters  in  difference.  It  does  not  purport 
to  be  made  '  of  and  concerning  the  premises,'  but  that,  according  to  the 
later  decisions,  is  not  necessary.  Nor  is  any  suflBcient  objection  raised 
on  affidavit.  As  to  the  set-off, — if  sums  are  claimed  on  one  side,  and 
set-off  on  the  other,  I  do  not  think  it  is  necessary  that  the  claims  on 
*1611  ^^^^  ^^^^  should  be  noticed  by  the  award:  it  "^is  sufficient  to 
^  state  the  balance.  Then  it  is  said,  that,  in  this  case,  a  future  debt 
was  in  difference,  and  it  should  have  appeared  how  much  was  due  for 
that.  It  is  clear  that  an  arbitrator  on  a  reference  of  matters  in  dif- 
ference has  power  over  all  matters  down  to  the  period  of  the  submission, 
but  cannot  award  on  future  and  contingent  claims.  The  parties,  how- 
ever, may  give  him  such  a  power  if  they  think  fit;  and  the  arbitrator 
will  then  award  what  is  due  on  each  account.  That  power  being  given 
here,  it  is  said  that  the  award  ought  to  have  shown  what  was  due  at  the 
time  of  the  submission,  and  what  was  the  claim  for  future  damage.  I 
see  no  reason  for  that.  If  an  action  were  brought  for  any  part  of  the 
contingent  damage  subsequently  arising,  the  award  might  be  pleaded  in 
bar ;  and,  with  a  view  to  that,  it  would  certainly  be  more  desirable  that 
arbitrators  in  such  a  case  as  this  should  set  out  what  is  allowed  for  pre- 
sent and  what  for  future  damage.  But  this  is  not  strictly  necessary ; 
the  subject-matter  of  the  adjudication  may  be  explained  afterwards  by 
evidence,  as  is  done  in  many  cases  arising  on  awards.  This  part  of  the  I 
question  turns  more  upon  what  is  reasonable  and  convenient,  than  what 
is  necessary."  If  the  umpire  in  his  award  here  had  said  distinctly  ^'I 
award  that  the  sum  of  56272.  shall  be  paid  by  the  Swansea  Harbour 
trustees  in  respect  of  the  claims  of  the  Duke  of  Beaufort,"  would  that 
have  been  bad?  It  must  be  conceded •  that  it  would  not.  Why  would 
it  have  been  sufficient  ?  Either  on  the  ground  that  it  showed  that  the 
award  included  both  claims,  or  on  the  ground  that  that  sum  was  awarded 
in  respect  of  one  claim,  the  other  being  negatived.  In  any  view,  there- 
fore, it  appears  to  me  that  this  award  is  sufficient. 

Rule  discharged,  with  costs. 


♦162]  *WALTON  r.  LAVATER.    May  4. 

The  assignee  of  a  patent  may  maintain  an  action  for  an  infringement,  even  though  he  has 

acquired  the  right  hy  assignment  of  two  separate  moieties,  and  the  party  sued  is  the  originai 

grantee. 
And  the  action  is  maintainahle,  although  there  has  been  no  infringement  since  the  defendant 

has  received  notice  that  the  entire  interest  in  the  patent  has  become  rested  in  tho  plaioUff. 
A  tale  in  this  country  of  the  patent  article  imported  from  abroad  is  an  <<  user"  of  the  invention 

within  the  prohibition  of  tho  latters  patent. 
Form  of  rule  or  order  for  account,  under  the  15  ft  10  Viot  o.  S3,  s.  42. 

This  was  an  action  for  an  alleged  infringement  of  a  patent. 
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The  declaration  stated  that  the  defendant  was  the  true  and  first 
inventor  of  a  certain  new  manufacture,  that  is  to  saj,  '*  The  application 
of  the  principle  of  exhausting  air  as  used  in  plate-holders,  hreast-pumps, 
for  pegs,"  and  thereupon  Her  Majesty  Queen  Victoria  by  her  letters 
patent  under  the  great  seal  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  granted  to  the  defendant,  his  executors,  &c.,  the  sole 
privilege  to  make,  use,  exercise,  and  vend  the  said  invention  within  the 
said  United  Kingdom  of  Great  Britain  and  Ireland,  the  Channel  Islands, 
and  Isle  of  Man,  daring  the  term  of  fourteen  years  from  the  7th  of 
January,  1858,  subject  to  a  condition  that  the  defendant  should  within 
Biz  calendar  months  next  after  the  date  of  the  said  letters  patent,  cause 
to  be  filed  in  the  great  seal  patent  office  an  instrument  in  writing  under 
his  band  and  seal  particularly  describing  and  ascertaining  the  nature  of 
the  said  invention  and  in  what  manner  the  same  is  to  be  performed ;  and 
the  defendant  did  within  the  time  prescribed  fulfil  the  said  conditions ; 
That  afterwards,  and  before  the  making  and  filing  of  the  disclaimer  and 
memorandum  of  alteration  thereinafter  mentioned,  by  an  indenture  made 
between  the  defendant  of  the  one  part  and  the  plaintiff  of  the  other 
part,  the  defendant  assigned  one  equal  half  part  of  and  in  the  said 
letters  patent  and  patent  right  unto  the  plaintiff:  That  afterwards,  and 
before  the  committing  of  the  infringement  thereinafter  mentioned,  the 

Slaintiff  and  the  defendant,  having  first  obtained  the  leave  of  Her 
lajesty's  attorney-general,  certified  by  his  '^'fiat  and  signature,  r4ci£*q 
did,  according  to  the  statute  in  such  case  made  and  provided,  file  *• 
in  the  office  appointed  for  filing  specifications  in  Chancery  under  the 
Patent  Law  Amendment  Act,  1852,  a  disclaimer  and  memorandum  of 
alteration  under  the  hands  and  seals  of  the  plaintiff  and  defendant  re- 
spectively, whereby  certain  parts  of  the  specification  filed  in  the  great 
fieal  patent  office  in  pursuance  of  the  said  letters  patent,  were  respec- 
tively disclaimed  and  altered  as  therein  mentioned,  stating  therein  the 
reasons  for  such  disclaimer  and  memorandum  of  alteration ;  and  that 
the  said  disclaimer  and  memorandum  of  alteration  were  not  such  a  dis- 
claimer or  alteration  as  could  or  did  extend  the  exclusive  right  granted 
by  the  said  letters  patent :  That,  after  the  making  of  the  said  letters 
patent,  and  before  the  committing  of  the  infringement  thereinafter 
mentioned,  by  virtue  of  certain  indentures,  that  is  to  say,  the  said  in- 
denture hereinbefore  mentioned,  and  a  certain  other  indenture  made 
between  N.  8.  Dodge  and  R.  L.  Giandonatti  of  the  one  part,  and  the 
plaintiff  of  the  other  part,  the  said  letters  patent  and  the  sole  privilege 
80  granted  by  the  said  letters  patent  as  aforesaid  became  and  were 
assigned  to  the  plaintiff:  That,  after  the  making  of  the  said  several 
indentures  respectively,  and  before  the  committing  of  the  infringement 
thereinafter  mentioned,  each  of  the  said  indentures  was  duly  entered  in 
the  register  of  proprietors  kept  at  the  office  for  filing  specifications  under 
the  Patent  Law  Amendment  Act,  1852 ;  and  thereupon  the  whole  of 
the  said  sole  privilege  so  granted  by  the  said  letters  patent  as  aforesaid 
became  and  were  vested  in  the  plaintiff:  That  the  defendant  afterwards, 
and  after  the  making,  entering,  and  filing  the  said  disclaimer  and 
memorandum  of  alteration,  and  after  the  making  and  registering  of  the 
said  several  indentures,  and  during  the  said  term,  did  infringe  the  said 
patent  right :  And  the  plaintiff  ^claimed  10,000Z. :  And  the  plain-  r^ii  g^ 
tiff  prayed  that  an  account  might  be  taken  and  kept  of  all  ^ 
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profits  which  had  been,  or  which  daring  the  pending  of  this  suit  might 
be,  made  or  obtained  by  the  defendant  by  the  infringement  of  the  said 
patent  right,  and  that  the  defendant  might  be  by  the  court  here  ordered 
and  compelled  to  pay  the  amount  of  all  such  profits^  to  the  plaintiff. 

Plea,  not  guilty.     Issue  thereon^ 

The  following  particulars  of  breaches  were  delivered  by  the  plain- 
tiff:— 

"  That  the  defendant,  at  divers  times  between  the  6th  day  of  June, 
1859,  and  the  day  of  the  commencement  of  this  suit,  made  and  caused 
to  be  made  pegs,  brackets,  and  similar  articles  according  to  and  also  in 
imitation  of  the  invention  comprised  in  the  said  letters  patent  and 
described  in  the  specification  filed  in  pursuance  of  the  same  letters 
patent ;  and  also  sold  and  used  and  caused  to  be  sold  and  used  divers 
pegs,  brackets,  and  similar  articles  respectively  made  in  manner  afore- 
said. The  precise  numbers,  dates,  and  amounts  of  such  infringements 
are  not  at  present  known  to  the  plaintiff;  but»  when  the  same  shall  have 
been  ascertained,  the  plaintiff  will  claim  to  recover  against  the  defend- 
ant full  compensation  in  respect  of  all  such  infringements  as  aforesaid. 
The  plaintiff  will  also  claim  from  the  defendant  an  account  of  all  profits 
which  he  has  since  the  6th  day  of  June,  1859,  made,  or  which  he  may 
hereafter  make,  by  the  infringement  of  the  said  letters  patent.  Dated 
this  18th  day  of  November,  1859." 

The  cause  was  tried  before  Byles,  J.,  and  a  special  jury  at  the  sittings 
at  Westminster  after  last  Michaelmas  Term. 

The  provisional  specification,  of  the  7th  of  January,  1858,  the  com- 
in-toiri  plete  specification,  filed  the  6th  of  July,  *1858^  and  the  disclaimer, 
J  filed  the  11th  of  December,  1858,  were  put  in.  The  provisional 
specification  was  as  follows : — 

'^Provisional  specification  left  by  the  said  Manuel  Leopold  Jonas 
Lavater  at  the  oflSce  of  the  commissioners  of  patents,  with  his  petition, 
on  the  7th  of  January,  1858. 

''I,  the  undersigned  Manuel  Leopold  Jonas  Lavater,  india-rubber 
manufacturer,  of  23,  Holywell  Lane,  Shoreditch,  London,  do  hereby 
declare  the  nature  of  the  said  invention  for  '  The  application  of  the 
principle  of  exhausting  air,  as  used  in  plate-holders,  breast-pumps,  for 
pegs,'  to  be  as  follows : — 

^'  I  have  applied  for  pegs  the  principle  of  exhausting  air  as  used  in 
plate-holders,  breast-pumps,  so  that  an  exhausting  apparatus  made  in 
shape  of  pegs,  I  apply  on  window-glasses,  walls,  for  hanging  articles 
on  :  I  therefore  claim  as  my  invention  the  application  of  the  said  princi- 
ple for  pegs  of  all  shapes." 

The  complete  specification  was  as  follows : — 

'^  Specification  in  pursuance  of  the  conditions  of  the  letters  patent, 
filed  by  the  said  Manuel  Leopold  Jonas  Lavater  in  the  Oreat  Seal 
Patent  Office  on  the  6  th  July,  1858. 

'*  To  all  to  whom  these  presents  shall  come,  I,  Manuel  Leopold  Jonas 
Lavater,  india-rubber  manufacturer,  of  23,  Holywell  Lane,  Shoreditch, 
London,  send  greeting : 

'*  Whereas,  Her  most  excellent  Majesty  Queen  Victoria,  by  Her 
letters  patent,  bearing  date  the  7th  day  of  January,  1858,  in  the  2l8t 
year  of  Her  reign,  did,  for  herself,  her  heirs  and  successors,  give  and 
grant  unto  me  the  said  Manuel  Leopold  Jonas  Lavater,  Her  special 
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license  that  I  the  said  Manuel  LeopoH  Jonas  Lavater,  my  executors, 
administrators,  and  assigns,  or  such  others  as  I  the  said  Manuel  Leopold 
Jonas  ^Lavater,  my  executors,  administrators,  and  assigns,  should  r-^^  ^n 
at  any  time  agree  wjth,  and  no  others,  from  time  to  time  and  at  ^ 
all  times  thereafter  during  the  term  therein  expressed,  should  and  law- 
fully might  make,  use,  exercise,  and  vend,  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  the  Channel  Islands,  and  Isle  of  Man,  an 
iovention  for  '  The  application  of  the  principle  of  exhausting  air  (pneu- 
matics), as  used  in  plate-holders,  breast-pumps,  cuppings,  for  instruments 
to  be  called  self-adhering  pegs,  or  pneumatic  brackets,  or  pneumatic  instru- 
ments or  utensils,'  upon  the  condition  (amongst  others)  that  I  the  said 
Manuel  Leopold  Jonas  Lavater,  my  executors  or  administrators,  by  an 
instrument  in  writing  under  my  or  their  or  one  of  their  hands  and  seals, 
should  particularly  describe  and  ascertain  the  nature  of  the  said  inven- 
tion, and  in  what  manner  the  same  was  to  be  performed,  and  cause  the 
same  to  be  filed  in  the  Great  Seal  Patent  OfBce  within  six  calendar 
months  next  and  immediately  after  the  date  of  the  said  letters  patent : 

^^  I^ow  know  ye  that  I  the  said  Manuel  Leopold  Jonas  Lavater  do 
hereby  declare  the  nature  of  my  said  invention,  and  in  what  manner  the 
same  is  to  be  performed,  to  be  particularly  described  and  ascertained  in 
and  by  the  following  statement : — 

^^  My  invention  consists  in  the  application  of  the  principle  of  pneu- 
matics to  cause  pegs,  brackets,  and  other  similar  articles  to  adhere 
mechanically  on  solid  surfaces,  such  as  glass,  walls,  pannels,  furniture ; 
the  said  pneumatic  pegs,  brackets,  and  other  similar  articles,  adapted 
with  accessories,  such  as  holes,  rings,  hooks,  nails,  springs,  buttons, 
slides,  screws,  and  other  similar  means,  for  the  purpose  of  receiving  and 
supporting  or  fastening  articles,  such  as  chandeliers,  candlesticks,  sconces, 
lamps,  vases,  shelves,  shaving  or  other  glasses,  ^furniture,  fix-  r^cioy 
tares  for  gas  reflectors,  stands  for  hatters,  milliners,  drapers,  and  ^ 
other  trades,  and  generally  all  articles  or  goods  that  is  required  to  be 
supported. 

<<  Process  of  manufacture. 

^^  On  the  edge  of  a  wooden  cup  is  fixed  an  india-rubber  disk  (as  used 
in  plate-hoiders),  and  on  the  top  of  the  said  cup  is  placed  a  rotary 
cylinder,  the  inside  of  which  is  a  female  screw  or  knot.(a)  The  cylinder 
and  cup  are  traversed  through  the  centre  by  a  square  stem,  the  end  of 
which  is  a  screw  working  in  the  knot  (a)  of  the  cylinder ;  to  the  other  end 
of  the  stem  is  attached  a  flat  button,  which  is  fastened  to  the  disk. 

^^Thc  method  of  using  the  above-named  pneumatic  utensils  are  as 
follows: — The  disk  should  be  placed  on  any  solid  surface,  when,  by 
taming  the  cylinder,  it  acts  on  the  stem  which  draws  the  india-rubber 
disk  and  creates  a  vacuum,  greater  or  less  according  to  the  modulation 
of  the  screw,  which  when  done  the  utensil  will  remain  secure.  For 
disadhering  the  said  utensil,  unscrew  the  cylinder  till  the  disk  is  forced 
flat. 

**  Other  known  methods  of  creating  a  vacuum  I  use  instead  of  the 
•foresaid  screw,  such  as  india-rubber  bottles  or  balls,  pumps,  but  I  prefer 
the  said  screw,  which  I  apply  also  to  breast-pumps,  cuppings,  plate- 
holders,  and  other  similar  instruments  and  utensils ;  and,  in  manufactur- 
iog  the  above  pegs,  brackets,  breast-pumps,  cuppings,  plate-holders,  and 

(a)  Nat. 
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Other  similar  pneumatic  instruments  and  utensils,  I  do  not  confine  myself 
to  any  express  shape,  form,  or  size  (which  will  vary  according  to  their 
application  and  use) ;  also  I  use  all  kind  of  materials  in  the  coarse  of 
manufacture.  In  witness  whereof,  I  the  said  Manuel  Leopold  Joiibb 
Lavater  have  hereunto  set  my  hand  and  seal  this  25th  day  of  June, 
1858." 

The  disclaimer  and  memorandum  of  alteration  were  as  follows : — 
*ir81  *^^  ^^  ^^^  matter  of  a  patent  granted  to  Manuel  Leopold  Jonas 
^  Lavater,  india-rubber  manufacturer,  of  23,  Holywell  Lane,  Shore- 
ditch,  London,  for  the  invention  of  '  The  application  of  the  principle  of 
exhausting  air,  as  used  in  plate-holders,  breast-pumps,  for  pegs,'  bearing 
date  the  7th  day  of  January,  1858,  and  which  said  letters  patent  have 
become  and  are  now  vested  in  the  said  Manuel  Leopold  Jonas  Lavater, 
and  Christopher  Walton,  of  Ludgate  Street,  in  the  city  of  London, 
goldsmith. 

^'  Disclaimer  and  memorandum  of  alteration  proposed  to  be  entered 
by  the  said  Manuel  Leopold  Jonas  Lavater  and  Christopher  Walton,  as 
such  patentee  and  assignee  as  aforesaid,  pursuant  to  the  statutes  in  that 
case  made  and  provided. 

^'  Whereas  the  said  patentee  and  assignee  have  been  advised  that  the 
title  and  specification  of  the  said  invention  are  ambiguous  and  uncertain, 
and  that  it  is  doubtful  whether  the  specification  does  not  claim  more 
than  was  new  at  the  date  of  the  said  letters  patent ;  for  which  reason  we 
the  said  Manuel  Leopold  Jonas  Lavater  and  Christopher  Walton  wish 
to  disclaim  and  alter  the  title  and  specification  of  the  said  invention,  as 
follows : — 

'*  We  strike  out  the  words  ^  as  used  in  plate-holders,  breast-pumps,' 
from  the  title  inserted  in  the  said  letters  patent :  we  also  strike  out  the 
word  *  (pneumatics)  as  used  in  plate-holders,  breast-pumps,  cuppings ;' 
also  the  words  ^instruments  to  be  called  self-adhering;*  also  the  words 
^  or  pneumatic  brackets,  or  pneumatic  instruments  or  utensils,' — which 
words  were  introduced  in  error  into  the  title  in  the  preamble  of  the  said 
specification ;  and  we  insert  the  word  fixing  between  the  words  ^  for'  and 
^  pegs,'  and  also  the  words  to  solid  $urface$  after  the  word  ^  pegs,'  so 
that  the  title  in  the  said  letters  patent  and  in  the  preamble  of  the  said 
*1691  *sp^<^ifi<^&tion  will  be  in  the  words  following,  viz.,  *  The  applies- 
-I  tion  of  the  principle  of  exhausting  air  for  fixing  pegs  to  solid 
surfaces.'  We  also  wish  to  disclaim  the  parts  of  the  specification  which 
are  in  the  words  following,  viz.,  ^  which  1  apply  also  to  breast-pumps, 
cuppings,  plate-holders,  and  other  similar  instruments  and  utensils,  and ;' 
and  also  the  words  ^  and  utensils.' 

''  And,  in  order  to  make  sense  in  the  descriptive  parts  of  the  specifica- 
tion, we  alter  it  in  such  manner,  that,  when  the  disclaimer  and  alteration 
have  been  made,  the  specification  will  be  in  the  words  following,  that  is 
to  say, — 

^^  To  all  to  whom  these  presents  shall  come,  I,  Manuel  Leopold  Jonas 
Lavater,  india-rubber  manufacturer,  of  28,  Holywell  Lane,  Shoreditcb, 
London,  send  greeting : 

^^  Whereas,  Her  most  excellent  Majesty  Queen  Victoria,  by  Her 
letters  patent,  bearing  date  the  7th  day  of  January,  1858,  in  the  twenty- 
first  year  of  Her  reign,  did,  for  Herself,  Her  heirs  and  successors,  give 
and  grant  unto  me,  Manuel  Leopold  Jonas  Lavater,  Her  special  license 
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that  I  the  said  Manuel  Leopold  Jonas  Lavater,  mj  executors,  adminis- 
trators, and  assigns,  or  such  others  as  I  the  said  Manuel  Leopold  Jonas 
Lavater,  my  executors,  administrators,  and  assigns,  should  at  any  time 
agree  with,  and  no  others,  from  time  to  time  and  at  all  times  thereafter 
daring  the  term  therein  expressed,  should  and  lawfully  might  make,  use, 
exercise,  and  vend  within  the  United  Kingdom  of  Great  Britain  and 
Ireland,  the  Channel  Islands,  and  Isle  of  Man,  an  invention  for  '  The 
application  of  the  principle  of  exhausting  air  for  fixing  pegs  to  solid  sur- 
faces/ upon  the  condition  (amongst  others)  that  I  the  said  Manuel  Leo- 
pold Jonas  Lavater,  my  executors  or  administrators,  by  an  instrument 
in  writing  under  my  or  their  or  one  of  their  hands  and  seals,  should  par- 
ticularly describe  and  ascertain  the  nature  of  the  said  invention,  and  in 
*what  manner  the  same  was  to  be  performed,  and  cause  the  same  r^tc-iTA 
to  be  filed  in  the  Great  Seal  Patent  Office  within  six  calendar  ^ 
months  next  and  immediately  after  the  date  of  the  said  letters  patent : 

'^  Now  know  ye  that  I  the  said  Manuel  Leopold  Jonas  Lavater  do 
hereby  declare  the  nature  of  my  said  invention,  and  in  what  manner  the 
same  is  to  be  performed,  to  be  particularly  described  and  ascertained  in 
and  by  the  following  statement : — 

^*  My  invention  consists  in  the  application  of  the  principle  of  pneu- 
matics to  cause  pegs,  whether  to  act  as  brackets  or  other  similar  articles, 
to  adhere  mechanically  on  solid  surfaces,  such  as  glass,  walls,  pannels, 
and  furniture.  The  said  pneumatic  pegs,  whether  in  the  form  of 
brackets  or  other  similar  articles,  may  be  adapted  (with  accessories,  such 
as  holes,  rings,  hooks,  nails,  springs,  buttons,  slides,  screws,  and  other 
similar  means)  for  the  purpose  of  receiving  and  supporting  or  fastening 
articles,  such  as  chandeliers,  candlesticks,  sconces,  lamps,  vases,  shelves, 
shaving  or  other  glasses,  furniture,  fixtures  for  gas-reflectors,  stands  for 
hatters,  milliners,  drapers,  and  other  trades,  and  generally  all  articles 
or  goods  that  are  required  to  be  supported  on  pegs  fixed  to  solid  sur- 
faces. 

'*  Process  of  manufacture.  On  the  under  side  in  an  invented  wooden 
cup  is  fixed  an  india-rubber  disk,  and  on  the  top  of  the  said  cup  is  placed 
a  rotary  cylinder,  on  the  inside  of  which  is  formed  a  female  screw  or 
6crew-nut.  The  cylinder  and  cup, are  traversed  through  the  centre  by 
a  stem,  the  outer  end  of  which  is  formed  into  a  screw  working  in  the 
screw-nut  of  the  cylinder ;  to  the  other  end  of  the  stem  is  attached  a  flat 
button,  which  is  fastened  air-tight  to  the  disc  of  india-rubber. 

^^  The  method  of  using  the  above-named  pneumatic  pegs  is  as  follows : 
—The  disc  should  be  placed  on  any  solid  surface,  when,  by  turning  the 
cylinder,  it  acts  on  *the  stem,  which  draws  the  india-rubber  disc  r:|c-|74 
into  the  cup  and  creates  a  vacuum,  greater  or  less  according  to  ■- 
the  extent  the  screw  is  moved,  and  the  peg  will  remain  secure.  For 
disadhering  the  said  peg,  unscrew  the  cylinder  or  nut  till  the  disc  is 
forced  flat.  Other  known  methods  of  moving  the  disc  may  be  used 
instead  of  the  aforesaid  screw ;  but  I  prefer  the  said  screw.  In  manu- 
facturing the  said  pegs,  whether  in  the  form  of  brackets  or  other  similar 
pneumatic  instruments,  I  do  not  confine  myself  to  any  express  shape, 
form,  or  size  (which  will  vary  according  to  their  application  and  use),  or 
to  the  use  of  any  particular  kind  of  materials  in  the  course  of  manu- 
facture.   In  witness,"  &c. 

The  assignment  by  the  defendant  of  a  moiety  of  the  patent  to  the 
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plaintiff  on  the  28th  of  September,  1858,  in  consideration  of  lOOOL,  was 
proved.  It  was  also  proved  that  the  defendant,  in  consideration  of  250/., 
assigned  to  certain  persons  named  Dodge  and  Giandonatti  the  remaining 
moiety  of  the  patent,  by  an  indenture  of  the  4th  of  February,  1869; 
and  that,  on  the  6th  of  June,  1859,  Dodge  and  Giandonatti,  in  considera- 
tion of  400Z.,  assigned  such  moiety  to  the  plaintiff,  who  thus  became 
entitled  to  the  whole  of  the  English  patent. 

It  further  appeared  that  the  defendant,  after  he  had  assigned  both 
moieties  of  the  patent,  imported  from  France  (where  he  had  the  privilege 
of  manufacturing  them)  large  quantities  of  the  patent  articles,  which 
bore  his  name,  and  which  he  offered  for  sale  and  sold  in  his  shop  in 
London,  and  elsewhere  by  means  of  travellers,  and  which  he  continued 
to  sell  down  to  the  14th  of  June,  1859,  when  he  was  served  with  the 
following  notice : — 

«  4,  Tokenhouse  Yard,  13  June,  1859. 

"  Sir, — ^We  are  instructed  by  Mr.  C.  Walton,  of,  &c.,  who  is  the  sole 
owner  and  proprietor  of  letters  patent  granted  to  you,  and  bearing  date 
*1721  ^^^  ^^  January,  *1858,  for  an  invention  for  '  The  application 
J  of  the  principle  of  exhausting  air  for  fixing  pegs  to  solid  sub- 
stances,' to  require  you  to  render  an  account  of  all  pneumatic  brackets 
and  other  articles  you  have  made,  used,  or  vended  in  infringement  of 
the  said  letters  patent  and  invention ;  and  to  give  you  notice  and  warn 
you  not  to  infringe  the  said  letters  patent,  and  that,  if  you  do  so,  he  will 
apply  to  the  Court  of  Chancery  for  an  injunction  to  restrain  you  and 
your  agents,  servants,  and  others,  from  making,  using,  or  selling  any 
articles  according  to  the  said  invention,  or  in  violation  thereof;  and  he 
will  also  take  proceedings  at  law  for  recovery  of  damages  for  all  such 
infringements.  Yours,  &c., 

"  WiCKiNS  &  Brutton." 

"  Mr.  M.  L.  J.  Lavater." 

The  plaintiff's  counsel  proposing,  for  the  purpose  of  claiming  sub- 
stantial damages,  to  go  into  evidence  to  show  the  quantity  of  goods 
which  had  been  sold  by  the  defendant  in  violation  of  the  patent  since 
the  assignment,  and  that  they  were  of  a  quality  and  description  calculated 
to  damage  the  character  and  so  diminish  the  value  of  the  article  in  the 
market, — it  was  objected,  on  the  part  of  the  defendant,  that  the  jury 
could  only  (if  satisfied  that  the  patent  had  been  infringed)  give  a  verdict 
for  nominal  damages,  and  then  the  plaintiff  mieht  apply  for  an  order 
under  the  42d  section  of  the  Patent  Law  Amendment  Act,  1852,  15  k 
16  Vict.  c.  83,  which  enacts,  that,  ^^in  any  action  in  any  of  Her 
Majesty's  superior  courts  of  record  at  Westminster  and  in  Dublin  for 
the  infringement  of  letters  patent,  it  shall  be  lawful  for  the  court  in 
which  such  action  is  pending,  if  the  court  be  then  sitting,  or,  if  the  court 
be  not  sitting,  then  for  a  judge  of  such  court,  on  the  application  of  the 
plaintiff  or  defendant  respectively,  to  make  such  order  for  an  injunction, 
^17^1  inspection,  or  account,  *and  to  give  such  direction  respecting 
-*  such  action,  injunction,  inspection,  and  account,  and  the  pro- 
ceedings therein  respectively,  as  to  such  court  or  judge  may  seem  fit." 

After  some  discussion,  and  a  reference  to  the  case  of  Holland  v.  Fox, 
3  Ellis  &  B.  977  (E.  C.  L.  R.  vol.  77),  the  learned  judge  retired  to  con- 
sult Erie,  G.  J. ;  and,  on  his  return,  he  said,  that,  fortified  by  the  opinion 
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of  his  lordship,  he  should,  in  the  event  of  the  jnrj  finding  for  the  plain- 
tiff, tell  them  to  find  nominal  damages  only ;  and  that  he  should  at  once 
make  an  order  under  the  15  k  16  Viot.  c.  68,  s.  42,  for  an  account, 
without  giving  any  specific  directions  as  to  the  mode  of  taking  it ;  aad 
that  either  party  might  apply  to  the  court  or  a  judge  to  vary  that  order. 

On  the  part  of  the  defendant  it  was  insisted  fjiat  the  articles  sold  by 
him  were  thbgs  well  known  before  the  date  of  the  patent  as  *^  plate- 
holders,"  instruments  used  by  photographers  for  holding  plates  of  glass 
by  exhausting  the  air  from  a  disc  of  india-rubber,  and  consequently  that 
there  was  no  infringement:  and  it  was  further  submitted  that  no  title 
passed  by  the  assignment  of  the  moiety  of  the  patent  to  the  plaintiff, 
such  assignment  in  law  operating  merely  as  an  assignment  of  a  right  to 
a  moiety  of  the  profits. 

For  the  plaintiff  it  was  insisted,  that,  the  defendant  having  obtained 
the  patent  for  the  articles  in  question,  it  was  not  competent  to  him  to 
deny  the  novelty. 

The  learned  judge  declined  to  nonsuit  the  plaintiff,  but  reserved  leave 
to  the  defendant  to  move,  on  condition  of  his  being  content  to  abide  the 
decision  of  the  Court  of  Gommcm  Pleas ;  and  ruled  that,  at  all  events, 
the  defendant  was  liable  for  any  infringements  between  the  6th  of  June, 
1859  (when  the  plaintiff  became  possessed  of  the  entire  patent),  and 
the  14th  (when  the  defendant  ceased  to  sell  the  patented  articles).  And 
*he  told  the  juiy  that  the  defendant,  having  sold  the  patent  and  rn^ijA 
/eceived  the  purchase-money,  could  not  be  allowed  to  say  that  the  *- 
invention  was  not  new.  And  he  directed  them  to  find  for  the  plaintiff, 
with  nominal  damages, — ^it  being  reserved  to  the  defendant  to  take  the 
opinion  of  the  Court  of  Common  Pleas  as  to  whether,  upon  the  con- 
struction of  the  specification  and  disclaimer,  there  could  be  any  infringe- 
ment of  an  article  which  was  a  ^*  plate-holder,"  as  described. 

Webiter,  in  Hilary  Term  last,  moved  for  a  new  trial  on  the  grounds 
of  misdirection,  and  also  on  the  point  reserved.  He  submitted,  that, 
by  the  assignment  of  the  28th  of  September,  1858,  the  plaintiff  became 
a  mere  licensee,  the  patent  being  an  indivisible  thing;  and  that  the 
assignment  of  the  other  moiety  to  him  on  the  6th  of  June,  1859,  did 
not  vest  in  him  such  a  right  as  to  enable  him  to  sue  the  defendant,  the 
original  grantee :  Challet  v.  Hoffman,  7  Ellis  k  B.  686  (E.  C.  L.  B. 
vol.  90).  He  further  submitted  (on  the  point  as  to  misdirection)  that 
the  mere  sale  of  the  articles  as  imported  from  abroad  was  not  an  infringe- 
ment of  the  patent :  Holmes  i;.  The  London  and  North  Western  Rail- 
way Company,  1  Macrory's  Patent  Gases  4,  22,  where  Maule,  J.,  in 
the  course  of  the  argument  says, — **  Before  the  statute  21  James  1,  c. 
8,  monopolies  were  very  common,  and  were  a  great  grievance.  Queen 
Elizabeth  put  an  end  to  some  of  them,  and  then  there  was  passed  this 
act  of  James  1,  abolishing  all  monopolies,  but.in  which  there  is  a  clause 
specially  exempting  from  the  operation  of  the  1st  section  of  that  statute 
*  letters  patents  and  grants  of  privilege  of  the  sole  working  or  making 
of  any  manner  of  new  manufactures.'  If  the  patent  imports  anything 
beyond' the  granting  of  the  sole  working  and  making,  it  grants  some- 
thing that  the  Crown  has  no  power  to  grant.  You  must  restrain  the 
sense  *of  those  words  *make,  use,  exercise,  and  vend,*  in  the  r^-jirr 
patent,  to  such  an  user  as  amounts  to  an  infringement  of  the  *- 
prohibition  as  to  the  working  and  making."     [Erle,  C.  J. — What  are 
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the  words  of  the  patent  7]  In  the  granting  part,  they  are  ^'  make,  tue, 
exercise,  and  vend ;"  but,  in  the  prohibitory  part,  they  are  **  male,  use, 
or  put  in  practice  the  said  invention."  The  word  "use"  has  a  very 
different  meaning  in  the  case  of  a  mere  vendor  or  consumer  from  that 
which  it  bears  in  the  case  of  one  who  manufactures  or  causes  to  be 
manufactured  the  patent  article.  [Willes,  J. — "  Use*'  has  been  held 
to  include  vending.  Williams,  J. — In  Gibson  v.  Brand,  1  Webster's 
P.  C.  630,  4  M.  &  G.  179  (E.  C.  L.  R.  vol.  43),  4  Scott  N.  R.  844, 
Tindal,  G.  J.,  says:  "If  they  (the  defendants)  have  themselves  sold  an 
article  of  exactly  the  same  fabric,  made  in  the  same  manner  as  that  for 
which  the  patent  was  taken  out,  such  sale  may  be  considered  as  a  using 
of  the  invention."]  That  must  be  taken  in  conjunction  with  what  had 
been  previously  said  by  the  same  learned  judge,  viz.  "  In  this  case,  the 
evidence  is,  that  an  order  was  given  for  making  articles  by  the  same 
mode  for  which  the  plaintiffs  had  obtained  their  patent,  which  articles 
were  afterwards  received  by  the  defendants.  This  is  quite  sufficient  to 
satisfy  an  allegation  that  they  made  these  articles :  for,  he  that  causes 
and  procures  to  be  made  may  be  well  said  to  have  made  them  himself." 
In  Minter  v.  Williams,  1  Webster's  P.  C.  135,  4  Ad.  &  E.  251  (E.  C. 
L.  R.  vol.  31),  5  N.  &  M.  647  (E.  C.  L.  R.  vol.  36),  exposing  or  offering 
for  sale  was  held  not  to  amount  to  an  infringement  of  a  patent :  and 
the  language  of  the  Court  in  Holmes  r.  The  London  and  North  West- 
ern Railway  Company  shows  that  it  is  at  least  doubtful  whether  a  mere 
%ale  can  be  an  infringement. 

Erle,  C.  J. — ^As  to  the  question  whether  the  mere  act  of  sale  of  the 
*1761  P^^^^^^  article  is  an  infringement  of  *the  plaintiff's  right, 
-I  although  the  strong  inclination  of  our  opinion  is  against  yoo, 
yet,  as  we  believe  the  point  has  not  been  actually  decided,  we  think  it 
better  that  you  should  have  a  rule.  As  to  the  other  point,  that  the 
plaintiff,  being  the  assignee  of  the  two  moieties  of  the  patent,  is  not 
entitled  to  sue  for  an  infringement  in  the  same  manner  as  he  would  have 
been  if  he  had  taken  the  whole  interest  in  the  patent  under  one  assign- 
ment,— we  are  of  opinion  that  the  assignment  to  the  plaintiff  of  that 
partial  interest  under  the  deed  of  the  28th  of  September,  1858,  made 
the  plaintiff  in  effect  tenant  in  common  with  the  defendant  of  the 
entirety  of  the  patent;  and  that,  the  defendant  having  afterwards 
assigned  the  remaining  moiety  to  Dodge  &  Giandonatti,  when  Dodge 
and  Giandonatti  assigned  to  the  plaintiff  on  the  6th  of  June,  1859,  the 
plaintiff  became  assignee  of  the  whole  patent,  as  if  the  original  assign- 
ment to  him  from  the  defendant  had  comprised  the  whole.  Upon  that 
point,  therefore,  we  think  there  should  be  no  rule. 

As  to  the  point  made,  that  the  defendant  is  not  liable  for  the  sale  of 
the  patented  articles  between  the  6th  of  June,  when  the  plaintiff  became 
sole  proprietor  of  the  patent,  and  the  14th  of  June,  when  the  defend- 
ant received  notice  of  the  plaintiff's  interest,  and  so  ceased  to  have  any 
right  to  act  upon  a  supposed  license  from  Dodge  and  Giandonatti,  and 
as  to  the  question  whether  the  sale  of  the  articles  called  plate-holders 
was  an  infringement  of  the  patent, — ^we  will  speak  to  my  Brother  Byles 
and  communicate  to  you  the  result. 

On  a  subsequent  day,  his  Lordship  intimated  that  there  was  to  be  no 
rale  as  to  the  plate-holders. 

The  rule  was  drawn  up  as  follows : — ^'  Upon  reading,  &;c.)  it  is  ordered 
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that  the  plaintiff,  upon  notice  of  this  '*'rule  to  be  given  to  him  or  r^iyir 
his  attorney,  shall  show  cause  to  this  court,  on,  &c.,  why  the  ^ 
verdict  found  for  him  on  the  trial  of  this  cause  at,  &c.,  should  not  be 
set  aside,  and  instead  thereof  a  verdict  be  entered  for  the  defendant 
pursuant  to  leave  reserved  on  the  ground  that  the  patent  was  not  wholly 
vested  in  the  plaintiff,  and  that  the  plaintiff  was  not  entitled  to  main- 
tain the  action  against  the  defendant  until  after  notice  of  the  assignment 
of  the  patent,  and  that  the  sale  of  th^  articles  imported  from  abroad 
was  not  an  infringement ;  or  why  a  new  trial  should  not  be  had  between 
the  said  parties  on  the  ground  of  misdirection  as  to  the  sale  of  an  article 
imported  from  abroad  being  an  infringement ;  and  why  the  order  for  an 
account,  so  far  as  the  same  may  relate  to  plate-holders,  should  not  be 
discharged/*  &c. 

Hindmareh  (with  whom  was  PigoUy  Serjt.)  showed  cause. — The  first 
point  on  which  the  rule  was  moved,  is,  that  the  patent  was  not  wholly 
vested  in  the  plaintiff,  and  that  he  was  not  entitled  to  maintain  an 
action  against  the  defendant  until  after  notice  of  the  assigni]oent  to  him 
of  the  second  moiety  of  the  patent  by  Dodge  and  Giandonatti.  This 
point  hardly  arises.  The  declaration  alleges,  that,  before  the  accrual 
of  the  causes  of  action,  the  plaintiff  had  become  assignee  of  the  second 
moiety  of  the  patent:  and  there  is  an  independent  allegation  that  the 
whole  had  become  vested  in  him ;  and  that  the  infringement  took  place 
after  the  assignment  of  the  entirety.  And  there  is  no  plea  of  leave 
and  license.  Down  to  the  time  of  the  assignment  to  Dodge  and  Gian- 
donatti, of  the  4th  of  February,  1859,  the  plaintiff  and  defendant  were 
acting  in  concert  with  reference  to  the  patent.  The  moment  the  latter 
had  divested  himself  of  the  portion  of  the  right  which  remained  in  him 
after  the  assignment  of  the  ^first  moiety  to  the  plaintiff,  he  was  r^ei^o 
a  stranger  to  the  patent.  The  case  of  Jefferys  v,  Boosey,  4  ^ 
Hoiise  of  Lords  Cases  815,  will  be  relied  on  for  certain  dicta  of  Lord 
St  Leonards  and  some  learned  judges  to  show  that  there  cannot  be  a 
partial  assigifment  of  copyright.  [Btlbs,  J. — How  can  that  case  or 
those  dicta  have  any  application  after  the  assignment  of  the  second 
moiety  of  this  patent  to  the  plaintiff?]  It  can  have  no  application  at 
all.  The  35th  and  36th  sections  of  the  15  k  16  Vict.  c.  83,  recognise 
the  assignment  of  a  partial  interest  in  a  patent.  The  next  ground  is, 
that  the  sale  of  articles  imported  from  abroad  was  not  an  infringement. 
If  a  sale  of  the  patent  article  is  not  an  infringement,  it  is  difficult  to 
see  how  a  patent  can  be  infringed  at  all  except  by  a  manufacturer  of 
the  article.  All  the  precedents  allege  a  sale :  Tindal,  G.  J.,  in  his 
summing  up  in  Gibson  v.  Brand,  1  Webster's  P.  G.  630,  says :  ''  If 
they  (the  defendants)  have  themselves  sold  an  article  of  exactly  the 
same  fabric,  made  in  the  same  manner  as  that  for  which  the  patent  was 
taken  out,  such  sale  may  be  considered  as  a  using  of  the  invention 
within  the  terms  of  the  declaration  :*'  and  the  whole  court  in  the  case 
of  Minter  v.  Williams,  4  Ad.  k  E.  251  (E.  0.  L.  R.  vol.  31),  5  N.  &  M. 
647  (E.  G.  L.  B.  vol.  36),  1  Webster's  P.  G.  126,  135,  assume  that  if 
the  defendant  had  sold  an  article  made  in  imitation  of  the  plaintiff's 
invention,  he  would  have  been  liable.  That  vending  would  be  infringing 
nobody  ever  doubted.  [Byles,  J. — Introducing  from  abroad  is  one 
species  of  making.]  It  is  so  put  by  Tindal,  G.  J.,  in  bis  summing-up 
i&  the  case  of  Gibson  v.  Brand,  1  Webster's  P.  G.  630.    [Btlbs,  J. — 
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I  thought  the  distinction  between  copjrright  and  patent  law  was  this,-* 
that  the  importation  of  a  book  published  abroad  is  no  infringement  of 
the  former,  but  that  the  sale  of  an  article  patented  here  manufactured 
abroad  is  an  infringement  of  the  latter.]  The  case  of  Caldwell  v.  Van- 
^1 7Q1  ^liss^^gc*^9  ^  Hare  415,  is  an  authority  to  show  *that  .the  fact 

-'  of  importation  makes  no  difference.  There,  the  foreign  owners 
of  a  ship,  without  fraud,  and  in  ignorance  of  the  patent,  caused  to  be 
made  and  attached  to  their  vessel,  not  being  a  British  ship,  in  their 
own  country,  a  screw-propeller  on  a  principle  which  was  protected  by 
an  English  patent.  The  vessel  came  to  England  with  a  cargo,  for  the 
purposes  of  trade.  The  Vice-Chancellor  restrained  by  injunction  the 
use  of  the  screw  propeller  while  the  vessel  should  be  within  the  waters 
over  which  the  English  patent  extended.  A  remonstrance  from  the 
Dutch  government  against  this  decision  procured  the  insertion  in  the 
15  &  16  Vict.  c.  83,  of  the  26th  section,  which  enacts  that  *^  no  letters 
patent  for  any  invention  (granted  after  the  passing  of  this  act)  shall 
extend  to  prevent  the  use  of  such  invention  in  any  foreign  ship  or  vessel, 
or  for  the  navigation  of  any  foreign  ship  or  vessel,  which  may  be  in  any 
port  of  Her  Majesty's  dominions,  or  in  any  waters  within  the  jurisdio^ 
tion  of  any  of  Her  Majesty's  courts,  whore  such  an  invention  is  not  so 
used  for  the  manufacture  of  any  goods  or  commodities  to  be  vended 
within  or  exported  from  Her  Majesty's  dominions:  Provided  always 
that  this  enactment  shall  not  extend  to  the  ships  or  vessels  of  any 
foreign  state  of  which  the  laws  authorize  subjects  of  such  foreign  state 
having  patents  or  like  privileges  for  the  exclusive  use  or  exercise  of 
inventions  within  its  territories,  to  prevent  or  interfere  with  the  use 
of  such  inventions  in  British  ships  or  vessels,  or  in  or  about  the  navi* 
gation  of  British  ships  or  vessels,  while  in  the  ports  of  such  foreign 
state,  or  in  the  waters  within  the  jurisdiction  of  its  courts,  where  such 
inventions  are  not  so  used  for  the  manufacture  of  goods  or  commodities 
to  be  vended  within  or  exported  from  the  territories  of  such  foreiga 
state."  As  to  the  third  ground  upon  which  the  rule  was  moved,  there 
*1801  ^^^^^^7  ^^  ^^  ^misdirection  in  the  learned  judge's  telling  the 

^  jury  that  the  sale  of  the  articles  imported  from  France,— <;alled 
on  the  one  side  plate-holders,  and  on  the  other  brackets  or  pegs, — was 
an  infringement  of  the  patent.  They  were  the  things  which  were  spe- 
cifically described  in  th^  specification  as  amended  by  the  disclaimer. 
[Bylbs,  J. — If  the  defendant  meant  to  say  that  the  article  imported 
was  old,  he  should  have  raised  that  by  plea :  but,  having  sold  the  patent, 
he  is  estopped  from  averring  its  invalidity.]  The  account  ordered  by 
the  learned  judge  at  the  trial  is  one  which  the  plaintiff  is  entitled  to; 
and  the  court  will  not  interfere  with  the  order.  [Erlb,  C.  J. — As  at 
present  advised,  we  should  like  to  hear  what  Mr.  Webster  has  to  say.] 

Webster^  in  support  of  the  rule. — The  plate-holder  was  a  known  im- 
plement at  the  time  of  the  grant  of  the  letters  patent.  The  patent  is 
for  the  aocessories  only,  not  for  plate-holders ;  and  there  is  no  evidence 
of  any  sale  by  the  defendant  of  any  article  embraced  by  the  patent 
after  the  notice  of  the  14th  of  June,  1859.  [Erle,  0.  J. — The  dilB- 
oalty  in  your  way  is,  that  the  defendant  is  precluded  from  setting  up 
the  invalidity  of  the  patent,  as  between  himself  and  the  plaintiff.]  A 
grant  of  a  patent  is  an  entire  and  indivisible  thing :  and  an  assignment 
of  a  share  of  it  conveys  to  the  assignee  no  right  beyond  a  right  to  ao 
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account :  Protberoe  v.  May,  5  M.  &  W.  675,t  1  Webster's  P.  C.  414. 
[Keating,  J. — ^You  contend,  tbat,  if  the  patentee  assigns  a  moiety  of 
the  patent  to  A.,  and  another  moiety  to  B.,  he  still  retains  the  legal 
interest  ?]  Precisely  so.  [Keating,  J. — Then,  if  the  grant  be  to  two,  it 
is  impossible  for  one  of  the  grantees  to  assign  his  share  ?]  The  assign- 
ment of  part  will  not  enable  the  assignee  to  work  the  patent  independ- 
ently. That  there  cannot  be  a  partial  assignment  of  copyright,  seems 
Eretty  clear  ♦from  the  dicta  in  Jefferya  v.  Boosey,  4  House  of  rscigj 
iords  Gases  815;  and  there  is  no  reason  why  the  same  principle  ^ 
sboold  not  apply  to  the  patent  law.  Pollock,  G.  B.,  there  says,  p.  940, 
— "  I  think  it  very  doubtful  whether  copyright  can  be  at  all  partially 
assigned.  I  am  clearly  of  opinion  that  in  this  country  the  proprietor 
of  the  copyright  could  not  assign  it  with  reference  to  one  county  to  one 
person,  and  with  reference  to  another  county  to  a  different  person,  so 
as  to  give  to  each  a  right  to  maintain  an  action  for  infringing  the  copy* 
right  Now,  the  statute  in  force  at  the  time  of  this  transfer  was  the 
54  G.  3,  c.  155.  The  4th  section  of  that  act  makes  copyright  under 
the  statute  commensurate  with  the  British  dominions ;  and  I  think  it  is 
a  right  or  property  which  is  not  capable  of  being  divided  into  parts  and 
divisions  according  to  local  boundaries.  It  appears  to  me,  therefore, 
that  the  assienment  to  the  defendant  in  error,  being  for  publication  in 
the  United  !]^ingdom  only,  and  not  all  the  British  dominions,  would 
operate  as  a  license  only,  and  would  not  by  the  laws  of  the  country 
enable  the  defendant  to  sue  at  law  as  the  proprietor  of  the  copyright 
for  the  United  Kingdom  only."  And  Lord  St.  Leonards  says,  p.  992, 
— *'  If  there  is  one  thing  which  I  should  be  inclined  to  represent  to  your 
Lordships  as  being  more  clear  than  any  other,  in  this  case,  it  is,  that 
copyright  is  one  and  indivisible.  I  am  not  speaking  of  the  right  to 
license ;  but  copyright  is  one  and  indivisible,  or  is  a  right  which  may 
be  transferred,  but  which  cannot  be  divided.  Nothing  could  be  more 
absurd  or  inconvenient  than  that  this  abstract  right  should  be  divided, 
as  if  it  were  real  property,  into  lots,  and  that  one  lot  should  be  sold  to 
one  man,  and  another  lot  to  a  different  man.  It  is  impossible  to  tell 
what  the  inconvenience  would  be^  Tou  might  have  a  separate  transfer 
of  the  right  of  publication  in  every  county  in  the  '''kingdom."  r^ioo 
It  may  be  here  that  the  plaintiff  would  have  an  action  against  '- 
LaTater  for  the  breach  of  his  covenant,  but  not  an  action  for  an  infringe- 
ment of  the  patent.  The  disclaimer  gets  rid  of  the  right  as  to  plate- 
holders,  leaving  the  patent  valid,  perhaps,  as  to  the  brackets  or  pegs ; 
but  the  defendant  could  not  be  guilty  of  any  infringement  until  he  had 
notice  of  the  assignment  of  the  second  moiety  to  the  plaintiff,  which 
might  be  taken  to  be  a  determination  of  the  license.  Then,  the  mere 
sale  of  the  patent  article  is  no  infringement.  *^  Working  or  making," 
in  the  6th  section  of  the  21  Jao.  1,  c.  3,  must  be  taken  to  refer  to  some- 
thing more  than  mere  use.  The  words  apply  only  to  the  manufacture 
of  the  article,,  and  not  to  articles  innocently  imported  from  abroad. 
[Erlb,  G.  J. — I  should  have  thought  that  selling  the  patent  article  was 
a  very  material  practising  of  the  invention.]  At  the  most  it  could  only 
be  evidence  for  the  jury.  Gibson  v.  Brand,  1  Webster's  P.  G.  630,  is 
a  strong  authority  for  the  defendant.  And  Minter  v.  Williams  merely 
shows  that  offering  for  sale  is  not  equivalent  to  selling ;  not  that  selling 
would  necessarily  be  an  infringement.     The  matter  was  much  discussed 
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in  Holmes  v.  The  North  Western  Railway  Company,  1  Macrory's  P.  C. 
13.  With  respect  to  the  form  of  the  order, — as  it  now  stands,  it  em- 
braces plate-holders,  which  are  not  within  the  patent :  whereas,  it  should 
have  been  confined  to  the  pegs  or  brackets. 

Erle,  G.  J. — I  am  of  opinion  that  this  rule  should  be  discharged.  1 
take  the  four  grounds  upon  which  it  has  been  moved  as  stated  in  the 
rule  itself.  I  consider  the  first  ground  relied  upon  by  Mr.  Webster  to  be 
that  the  patent  was  not  wholly  vested  in  the  plaintiff,  and  that  the  plain- 
tiff was  not  entitled  to  maintain  the  action  until  after  the  defendant  had 
♦Ifim  °o^J<5®  of  t^^  *complete  assignment  of  the  patent  to  him.    It  turns 

-*  out  that  the  patent  having  been  granted  to  Walton,  he  assigned 
one  moiety  of  it  to  the  plaintiff  and  the  other  moiety  to  two  persons 
named  Dodge  and  Oiandonatti,  and  that,  before  the  accrual  of  the  cause  of 
action,  this  second  moiety  was  assigned  by  Dodge  and  Giandonatti  to 
the  plaintiff;  so  that,  when  this  action  was  commenced,  both  moieties 
were  vested  in  the  plaintiff.  On  the  part  of  the  defendant,  Mr.  Webiter 
has  contended  that  a  grant  under  letters  patent  is  one  and  indivisible, 
and  that,  notwithstanding  the  assignment  of  a  moiety,  the  original 
patent  right  remains  in  the  patentee,  and  nothing  passes  to  the  assignee 
but  a  mere  license  to  use  the  patent  and  a  right  to  have  an  account ; 
and  he  has  further  contended,  that,  even  when  the  patentee  has  assigned 
the  other  moiety  to  a  third  person,  and  both  moieties  have  ultimately 
come  together  and  become  vested  by  assignment  in  the  same  person,  the 
original  franchise  still  remains  in  the  grantee  of  the  patent,  though  he 
may  have  no  beneficial  interest  therein,  and  the  assignee  only  acquires 
the  imperfect  ownership  before  mentioned.  This  argument  has  been 
urged  with  a  great  deal  of  learning  and  ingenuity :  but  I  cannot  think 
it  ought  to  prevail.  I  think  it  would  lead  to  very  great  inconvenience 
if  it  were  to  be  held  that  the  legal  right  was  thus  vested  in  one  person 
and  the  beneficial  ownership  in  another :  and  I  consider  that  the  35th 
section  of  the  15  &  16  Vict.  c.  83,  does  incidentally  recognise  the 
assignment  of  a  share  of  a  patent  as  passing  to  the  assignee  something 
more  than  the  shadowy  interest  which  has  been  thus  contended  for. 
That  section  provides  that  ^*  there  shall  be  kept  at  the  office  appointed 
for  filing  specifications  in  Chancery  under  this  act  a  book  or  books 
intituled  ^  The  register  of  proprietors,'  wherein  shall  be  entered,  in  such 
manner  as  the  commissioners  shall  direct,  the  assignment  of  any  letters 
♦1841  P*'^*®'^*>  ^^  ^f  ^^y  ^share  or  interest  thereiUj  any  license  under 

-'  letters  patent,  and  the  district  to  which  such  license  relates, 
with  the  name  or  names  of  any  person  having  any  share  or  interest  t» 
such  letters  patent  or  license,  the  date  of  his  or  their  acquiring  such 
letters  patent,  share^  and  interest,  and  any  other  matter  or  thing  relat- 
ing to  or  affecting  the  proprietorship  in  such  letters  patent  or  license ; 
and  a  copy  of  any  entry  in  such  book,  certified,  &c.,  shall  be  given  to 
any  person  requiring  the  same,  on  payment  of  the  fees  thereinafter  pro- 
vided ;  and  such  copies  so  certified  shall  be  received  in  evidence  in  all 
courts  and  in  all  proceedings,  and  shall  be  primfi  facie  proof  of  the 
assignment  of  such  letters  patent,  or  share  or  interest  therein,  or  of  the 
license  or  proprietorship,  as  therein  expressed :  Provided  always,  that 
until  such  entry  shall  have  been  made  the  grantee  or  grantees  of  the 
letters  patent  snail  be  deemed  and  taken  to  be  the  sole  and  exclusive 
proprietor  or  proprietors  of  such  letters  patent,  and  of  all  the  licenses 
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and  privileges  thereby  given  and  granted,"  &c.  This  is  by  no  means  a 
direct  enactment  to  that  effect :  but  it  shows  that  the  legislature  con- 
templated that  an  interest  might  pass  by  an  assignment  of  a  part  or 
share  of  a  patent.  The  36th  section  also  provides  that  it  may  be  lawful 
for  a  larger  number  than  twelve  persons  to  have  a  legal  and  beneficial 
interest  in  letters  patent.  It  is  said  that  these  persons  would  take  as 
joint  tenants,  and  that,  if  one  died,  no  interest  would  pass  to  his  per- 
sonal representatives,  but  the  legal  right  would  survive  to  the  other  joint 
tenants.  That  view  presents  so  much  inconvenience  that  I  cannot  accede 
to  it ;  and  I  think  the  law  will  be  much  better  laid  down,  as  we  lately, 
whether  rightly  or  wrongly,  held  in  Dunnicliff  v.  Mallett,  7  C.  B.,  N.  S. 
209  (E.  C.  L.  R.  vol.  97),  that  an  assignee,  whether  of  the  entirety  of 
a  patent,  or  of  a  part  or  share  in  it,  takes  the  legal  interest,  and  is  not 
to  be  considered  merely  as  a  licensee. 

"^As  to  the  contention  that  the  defendant  was  not  liable  for  the  r«ioc 
infringement  of  the  patent,  until  he  received  notice  of  the  assign-  ^ 
ment  of  the  second  moiety  to  the  plaintiff,  for  that  he  may  have  bon& 
fide  acted  under  a  supposition  that  he  was  entitled  to  sell  the  patent 
articles, — it  seems  to  me  that  entirely  fails ;  for,  whatever  right  the 
defendant  might  have  had  whilst  he  remained  owner  of  a  moiety  of  the 
patent,  from  the  moment  he  assigned  that  right  to  Dodge  and  Giando* 
natti,  he  must  have  known  that  he  had  no  interest  whatever  in  the 
patent,  unless  he  had  that  scintilla  of  right  which  Mr.  Webster  has 
endeavoured  to  convince  us  he  had,  and  that  he  was  infringing  the  right 
of  some  one. 

The  next  point  contended  for  by  the  defendant  was,  that  there  had 
been  no  infringement,  because  the  defendant  had  only  sold  the  articles 
in  question,  and  that  the  mere  sale  of  articles  imported  from  abroad  is 
not  an  infringement  of  the  patent,  though  the  making  of  them  would 
be.  I  have  attentively  listened  to  the  arguments  of  the  learned  counsel 
on  both  sides  derived  from  the  old  statute  and  the  language  of  the 

frant.  The  words  in  the  statute  of  James  are  '*  working  or  making." 
n  the  granting  part  of  the  letters  patent  the  words  are  *^  make,  use, 
exercise,  and  vend,"  and  in  the  prohibitory  part,  *'make,  use,  or  put  in 
practice."  All  these  words  are  susceptible  of  some  of  the  constructions 
which  have  been  contended  for :  but  it  appears  to  me  to  be  clearly  the 
intention  of  the  Crown  in  granting  letters  patent  for  a  new  invention, 
to  prohibit  and  prevent  third  persons  from  using  the  patent  article  for 
the  purpose  of  profit  by  selling.  The  object  is  to  give  to  the  inventor 
the  profit  of  his  invention ;  and  the  most  effectual  way  of  defeating  that 
object  would  be  the  permitting  others  to  derive  from  the  sale  of  the 
patent  article  the  profit  which  it  was  intended  to  secure  to  the  patentee. 
It  seems  to  me,  '''therefore,  that  proof  that  a  party  has  sold  the  r«io/» 
patent  article,  without  proof  of  his  having  made  it  or  procured  ^ 
it  to  be  made,  would  be  good  evidence  to  warrant  a  jury  in  finding  that 
he  has  been  guilty  of  an  infringement.  As  to  the  circumstance  of  the 
goods  having  been  imported  from  abroad,  I  should  say,  that,  if  this 
were  simply  the  case  of  an  importation,  without  any  proof  of  knowledge 
on  the  part  of  the  importer  that  the  article  imported  was  a  patented 
article,  the  mere  sale  would  be  sufficient  to  charge  him.  But  it  is  unne- 
cessary to  lay  that  down  here;  for,  the  defendant  acted  with  full 
knowledge :  he  has  not  imported  goods  by  hazard  which  have  been  made 
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by  another  manufacturer ;  but  be  has  imported  articles  with  his  own 
name  stamped  on  them  as  the  maker,  which  he  well  knew  to  be  a  viola* 
tion  of  the  patent.  Being  himself  the  patentee,  and  having  the  prin* 
lege  of  manufacturing  the  article  in  France,  and  the  articles  having 
been  imported  by  him  from  France,  and  bearing  his  name,  it  is  clear  to 
my  mind  that  the  jury  would  have  been  well  warranted  in  coming  to  the 
conclusion  that  the  defendant  manufactured  them  in  France  for  the 
purpose  of  importing  and  selling  them  in  this  country,  in  violation  of 
the  English  patent. 

The  last  point  made  by  Mr.  Webtter  was,  that  the  account  to  which 
the  plaintiff  is  entitled  under  the  order  of  the  learned  judge  is  not  to 
extend  to  the  article  which  has  been  called  by  Mr.  Webster  a  pneumatic 
plate-holder,  and  by  the  counsel  for  the  plaintiff  a  pneumatic  peg  or 
bracket.  The  original  patent  was  for  the  application  of  the  principle 
of  pneumatics  to  cause  pegs,  brackets,  &c.,  to  adhere  mechanically  on 
solid  surfaces,  and  so  applying  it  to  a  variety  of  articles.  As  between 
these  parties,  I  am  of  opinion  that  it  is  not  competent  to  the  defendant 
to  question  the  validity  of  the  patent  on  the  gt^ound  of  want  of  novelty, 
*15^71  *''^c^^^  ^^®  description  therein  embraced  the  plate-holder  of 
-I  Bolton,  which  is  apparently  an  application  of  the  pneumatic 
principle.  The  defendant,  who  has  received  a  large  sum  for  the  sale 
of  this  patent,  ousht  not  to  be  allowed  to  raise  any  question  as  to  its 
validity.  I  have  looked  at  the  original  specification  and  at  the  dis- 
claimer. Mr.  Webster  contends  that  the  disclaimer  was  intended  to 
give  up  all  claim  of  extending  the  patent  so  far  as  to  comprise  what  he 
calls  '^  plate-holders,"  and  to  confine  it  to  pneumatic  pegs,  with  accesso- 
ries, such  as  hooks,  &c.  So  that,  according  to  his  construction,  taking 
the  specification  with  the  disclaimer,  it  was  a  patent  for  applying  acces- 
sories to  pneumatic  instruments.  I  am  of  opinion,  however,  that  it  is 
not  a  patent  for  adapting  those  accessories  to  pneumatic  pegs,  but  for 
the  application  of  the  pneumatic  principle  for  fixing  pegs  to  solid  sub- 
stances, by  creating  a  vacuum.  That  is  the  substance  of  it ;  and  the 
mode  of  using  it  with  the  accessories  there  spoken  of,  is  only  pointing 
out  a  way  of  using  the  invention,  and  to  my  mind  forms  no  part  of  the 
substance  of  the  specification.  I  am,  therefore,  of  opinion  that  the 
articles  which  the  defendant  calls  plate-holders,  and  the  plaintiff  pegs, 
are  clearly  within  the  specification  as  amended  and  altered  by  the  dis- 
claimer. 

Keating,  J. — I  am  entirely  of  the  same  opinion.  I  think  all  the 
grounds  taken  by  Mr.  Webster  upon  this  rule  have  failed,  though  they 
have  been  urged  with  much  ingenuity  and  ability.  It  would  certainly 
be  quite  new  to  hold  that  no  legal  interest  in  this  patent  passed  by  the 
assignment  to  the  plaintiff.  No  authority  has  been  or  could  be  cited  to 
support  the  proposition :  but  certain  dicta  in  the  case  of  Jefferys  v, 
Boosey,  4  House  of  Lords  Gases  815,  have  been  referred  to.  It  would 
*1881  ^^^^^^  ^®  ^  strange  thing  at  this  time  of  *day,  when  patents  have 
-J  been  divided  so  frequently,  and  when  the  35th  and  86th  sections  of 
the  16  &  16  Vict.  c.  88,  to  which  my  Lord  has  referred,  recognise  the 
assignment  of  a  share  in  a  patent  coupled  with  an  interest  in  the  assignee, 
if  we  were  without  any  distinct  authority  to  hold  that  a  party  who  has 
by  two  separate  assignments  of  the  two  moieties  of  a  patent  got  the 
whole  beneficial  interest  in  the  patent  vested  in  him,  could  not  maintain 
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an  action  for  an  infringement, — ^because  the  same  argument  which  would 
prevent  the  plaintiff  from  maintaining  an  action  against  the  present 
defendant  would  of  course  equally  prevent  him  from  maintaining  an 
action  against  any  other  person  who  might  infringe  the  patent ;  and 
tbis  would  be  establishing  a  rule  the  inconvenience  of  which  can  hardly 
be  conceived.  I  therefore  think  there  was  sufficient  interest  in  the 
plaintiff  as  assignee  of  this  patent  to  entitle  him  to  maintain  this  action. 
Nor  do  I  think,  for*  the  reasons  stated  by  my  Lord,  that  notice  w^as 
necessary. 

I  must  confess  I  have  never  from  the  beginning  of  the  argument 
entertained  the  slightest  doubt  that  the  selling  of.  these  articles  in  the 
way  that  was  shown  here  was  an'infringement  of  the  patent.  What  we 
have  to  see,  is,  whether  there  has  been  such  a  use  by  the  defendant  of 
the  patented  invention  as  to  constitute  an  infringement  within  the 
meaning  of  the  statute.  It  seems  to  me  that  the  selling  of  an  article, 
and  the  converting  it  into  money,  is  about  the  most  effectual  and  avail- 
able mode  of  using  it  that  can  be  imagined.  The  only  possible  argu- 
ment that  could  be  urged  by  Mr.  Webster  with  any  show  of  reason  was 
that  which  he  has  so  strenuously  urged,  viz.,  that  the  word  '^  vend*^'  is 
found  in  the  granting  part  of  the  letters  patent  only,  and  not  in  the 
prohibitory  part, — the  words  there  being  "  make,  use,  or  put  in  prac- 
tice." *But  I  do  not  think  that  circumstance  is  at  all  inconsis-  r^ciog 
tent  with  the  position  that  the  vending  or  selling  an  article,  and  ^ 
turning  into  money,  is  a  using  or  putting  in  practice  the  invention. 

With  respect  to  that  part  of  the  rule  which  seeks  to  vary  the  order 
for  an  account,  it  seems  to  me  that  all  we  have  to  look  at  is  simply  this, 
—are  the  articles  as  to  which  the  account  is  to  be  taken  within  the 
terms  of  the  specification,  as  altered  and  amended  by  the  disclaimer  ? 
I  am  clearly  of  opinion  that  they  are,  and  that  it  is  nat  eompetent  to 
the  defendant  in  this  case,  regard  being  had  to  the  relation  in  which  he 
stands  to  the  plaintiff,  to  enter  upon  the  discussion  which  Mr.  Webster 
raised  as  to  some  of  the  articles  in  question  being  plate-halders.  They 
are  pegs,  pneumatic  pegs,  clearly  within  the  terms  of  the  specification. 

BiLBS,  J. — I  entirely  concur  in  the  opinions  expressed  by  my  Lord 
and  my  Brother  Keating.  Notwithstanding  the  result,  the  defendant 
will  at  all  events  have  the  satisfaction  of  reflecting  that  his  case  has  not 
failed  for  want  of  the  zealous  exertions  of  his  very  able  counsel ;  though 
I  mast  confess  I  have  never  from  the  first  entertained  any  doubt  about 
the  matter. 

With  regard  to  the  first  ground  upon  which  the  rule  was  obtained, 
vii.  that  there  cannot  be  an  assignment  of  a  portion  of  a  patent,  I  quite 
accede  to  the  view  taken  by  my  Lord  and  my  learned  Brother :  and, 
having  been  well  acquainted  with  the  case  of  Jefferys  v.  Boosey  in  its 
progress  through  the  House  of  Lords,  I  may  venture  to  say  that  what 
was  there  said  by  the  learned  judges  and  noble  Lords  who  took  part  in 
the  discussion  has  nothing  whatever  to  do  with  this  case.  The  question 
there  was,  whether  a  copyright  could  be  divided  so  as  to  be  assigned  as 
to  different  localities  to  several  different  persons.  Here,  the  question  is, 
whether  *a  patent  right  is  capable  of  assignment  to  a  plurality  p^^  q^ 
of  owners.  That  a  plurality  of  holders  may  exist  in  the  case  of  ^ 
a  patent  is  clear  from  the  language  of  the  old  oases  and  the  statutes^ 
and  no  authority  has  been  cited  or  argument  urged  which  satisfies  me 
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that  the  assignees  took  equitable  interests  only,  or  held  their  respectiTe 
shares  as  tenants  in  common  or  joint  tenants. 

Then,  as  to  the  selling  the  patent  articles  not  being  an  infringement,— 
I  will  not  say  a  word  as  to  the  principle :  but,  upon  authority,  the 
matter  stands  thus, — there  is  no  authority  to  show  that  it  is  not,  and 
there  are  two  distinct  authorities  to  show  that  it  is ;  for,  in  the  case  of 
Minter  v.  Williams,  4  Ad.  &  E.  251  (E.  C.  L.  R  vol.  31),  5  N.  &  M.  W7 
(E.  C.  L.  R.  vol.  36),  1  Webster's  P.  C.  135,  every  one  of  the  learned 
judges  gave  his  judgment  upon  the  ground  that  exposing  for  sale  was 
not  selling,  which  leads  one  to  the  inference  as  clearly  as  if  it  had  been 
expressed  in  words,  that,  in  their  opinions,  a  vending  or  sdling  of  the 
patented  article  is  hot  an  infringement  of  the  patent. 

As  to  the  order  for  the  account, — there  would  have  been  no  necessity 
for  this  part  of  the  rule,  had  it  not  been  for  the  ambiguity,  or  rather 
the  diiference  in  the  mode  of  describing  the  article  in  the  letters  patent 
and  in  the  disclaimer.  Mr.  Webster  calls  the  thing  a  plate-holder ;  Mr. 
Hindmarch  calls  it  a  peg.  That  which  was  ordered  at  the  trial,  and 
which  is  ordered  now,  is,  that,  for  the  article  called  a  bracket  or  peg 
imported  from  abroad,  there  shall  be  an  account,  but  not  for  the  article 
which  both  sides  agree  in  calling  a  ^'  plate-holder." 

I  may  add,  that,  although  Mr.  Web%ter  is  by  the  terms  of  the  rule,— 
terms  which  were  imposed  upon  him  for  the  sake  of  saving  needless 
expense,  and  which  do  not  affect  the  judgment  of  this  Court  in  the 
smallest  degree, — bound  to  rest  satisfied  with  the  decision  here,  still  he 
4^1  Q11  ^^  ^^^  bound  as  to  the  first  point,  if  he  thinks  '''he  can  apply  this 
^  reasoning  of  the  judges  in  Jefferjs  v,  Boosey  to  this  case,  becaase 
the  objection,  if  any  exist,  appears  upon  the  record. 

Hindmarch. — The  order  will  be  in  the  general  form  given  in  Holland 
V.  Fox,  3  Ellis  &  B.  977  (E.  C.  L«  B.  vol.  77),  for  an  account  of  sales 
down  to  the  present  time. 

Webster. — There  can  be  no  olyection  to  that ;  for,  there  has  been  no 
sale  since  the  notice  of  the  14th  of  June,  1859. 

Rule  discharged. 

The  rule  was  drawn  up  as  follows : — *'  Upon  reading  a  rule  made  in 
this  cause  on  Tuesday,  the  24th  of  January  last,  and  on  hearing  counsel 
on  both,  sides,  it  is  ordered  that  the  said  rule  be  and  the  same  is  hereby 
discharged :  And  it  is  further  ordered  that  one  of  the  masters  of  this 
Court  do  take  an  account  of  all  profits  made  by  the  defendant  by  meam 
of  the  infringement  of  the  letters  patent  in  the  declaration  mentioned 
since  the  6th  day  of  June,  1859,  up  to  the  present  time,  in  respect  of 
the  brackets  and  pegs  such  as  given  in  evidence  upon  the  trial  of  this 
oause,  or  described  in  the  specification  of  the  said  patent,  and  that  the 
defendant  do  pay  to  the  said  plaintiff  the  amount  of  such  profits  so  to 
be  ascertained  as  aforesaid." 

Hindmarch^  in  Trinity  Term,  moved  to  amend  the  above  rule,  by 
substituting  for  the  words  in  italics  the  words  '*  all  profits  of  which  the 
plaintiff  has  been  deprived  by  means  of  the  infringement  by  the  defend- 
ant of  the  letters  patent."  He  submitted  that  it  might  be  that  the 
defendant  had  made  no  profits,  and  yet  might  hav.e  deprived  the  plain- 
tiff of  a  great  deal ;  that  this  was  not  like  the  case  of  Holland  v.  Fox, 
S  Ellis  &  B.  977  (E.  C.  L.  R.  vol.  77),  where  the  question  was  as  to  the 
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profits  Spending  the  sait ;  and  that  the  account  here  sought  was  r^iqo 
given  by  the  15  &  16  Vict.  c.  83,  a.  42,  in  lieu  of  an  assessment  *• 
of  damages  by  the  jury.  [Erle,  G.  J. — This  is  given  as  a  substitute 
for  the  account  in  Chancery.  How  is  the  account  taken  there  ?]  The 
defendant  may  have  worked  the  patent  so  as  to  bring  the  article  into 
disrepate.  In  that  case,  the  profits  he  made  would  be  no  compensation 
for  the  injury  resulting  to  the  plaintiff  from  the  infringement.(a) 
[Btles,  J. — I  am  not  aware  of  any  precedent  in  Chancery  of  an  account 
of  the  sort  you  now  apply  for.]  This  is  the  first  case  that  has  arisen 
since  the  statute :  and  there  is  only  one  case  of  an  account  in  Chancery ; 
and  that  was  not  proceeded  with.  It  was  obviously  the  intention  of  the 
Btatate  that  the  patentee  should  have  a  fair  remuneration  for  the  loss  he 
has  sustained  by  reason  of  the  infringement.  [Erle,  C.  J. — The  ques- 
tion is  an  important  one,  and  therefore  if  you  like  to  take  a  rule  you 
mav.] 

On  a  subsequent  day,  the  rule  was  made  absolute  without  opposition ; 
and,  on  the  12th  of  July,  the  master  gave  the  following  certificate: — 

"Upon  hearing  the  evidence  adduced  by  both  the  plaintiff  and  de- 
fendant, I  find  that  the  profit  of  which  the  plaintiff  has  been  deprived 
by  reason  of  the  infringement  of  the  patent  amounts  to  the  sum  of 
697/.  6«.  *'  Pabk." 

(«)  Mr.  NormAn,  in  hiB  treatise  on  the  patent  law,  says,  p.  161, — ''  Noir  that  a  court  of 
common  lair  has  the  power  of  ordering  an  aocoant,  it  would  seem  a  proper  mode  of  taking  tha 
seeoant,  to  asoertun  the  profits  which  might  hare  heen  made  by  the  patentee  on  the  artioles 
■ads,  osed,  or  sold  by  the  infringer,  had  they  been  made,  used,  or  sold  by  the  patentee ;  or  the 
piotits  or  saving  made  by  the  infringer  by  his  ose  of  the  patent  right  may  be  claimed/' 
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The  123d  section  of  the  Common  Law  Procedure  Act,  1852,  which  gires  the  plaintiff  in  vnaj 
esse  of  elocution  a  right  to  lery  "  the  expenses  of  the  execution,"  over  and  aboye  the  sum 
leeoTcred  by  the  judgment,  does  not  entitle  him  to  take  under  a  ca.  sa.  the  expenses  of  a 
prerious  abortiye  writ  of  fi.  fa. 

Thb  plaintiff  having  recovered  a  judgment  against  the  defendant  for 
the  sum  of  23{.  18«.y  issued  a  fi.  fa.,  which  proved  unproductive.  He 
then  issued  a  ca.  sa.,  under  which  the  defendant  was  arrested,  and,  in 
order  to  procure  his  discharge,  his  attorney  paid  the  sheriff's  officer 
282.  i».j  which  sum  was  compounded  of  the  following  items : — 

£  s.  d. 

Levy 23  18  0 

Costs  of  toriU 2  6  0 

Interest 0  11  0 

Caption  fee 110 

Search 0  3  6 

Discharge  fee 0  4  6 

X28    4    0 

The  second  item  included  12.  5$.  for  the  costs  of  the  abortive  fi.  fa. 
Prentieej  on  a  former  day  in  this  term,  obtained  a  rule  cidling  upon 
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the  plaizubiS  or  his  attorney  to  show  cause  why  he  or  his  attorney  should 
not  refund  to  the  defendant  or  his  attorney  this  sum  of  IL  5«.  so 
improperly  endorsed  on  the  ca.  sa.  as  and  for  the  costs  of  the  unpro- 
ductive fi.  fa.  He  submitted  that  the  plaintiff  was  only  entitled  to  levy 
as  costs  of ''  the  execution,"  the  expenses  of  the  writ  actually  executed, — 
referring  to  the  43  0.  3,  c.  46,  s.  5,  and  the  15  &  16  Vict.  c.  76,  s.  123, 
Earp  V.  Satchell,  4  Q.  B.  121  (E.  C.  L.  B.  vol.  45),  Ex  parte  Bethell, 
In  re  Reid,  30  Law  Times  296,  and  Tidd's  Practice,  9th  edit.  p.  997. 
*1Q41       *^*  ^^^^^  ^^  ^  subsequent  day,  showed  cause. — The  question 

-I  turns  upon  the  construction  of  the  12dd  section  of  the  Common 
Law  Procedure  Act,  1852,  which  enacts,  that,  '*  in  every  case  of  execu- 
tion, the  party  entitled  to  execution  may  levy  the  poundage,  fees,  and 
expenses  of  the  execution^  over  and  above  the  sum  recovered."  Before 
that  statute,  under  a  ca.  sa.  the  plaintiff  could  levy  nothing  but  the 
amount  of  the  debt.  The  clause  was  inserted  to  remedy  this  defective 
state  of  the  law.  In  the  8th  edition  of  Archbold's  Practice,  p.  565, 
which  was  published  before  the  passing  of  the  Common  Law  Procedure 
Act,  1852,  it  is  said :  "  It  would  seem  that  the  plaintiff  cannot  levy 
under  a  ca.  sa.  sheriff's  fees  [poundage],  officer's  fees,  or  other  expenses 
of  the  execution  above  the  sum  recovered  by  the  judgment,  unless  the 
judgment  was  for  a  penalty,  and  the  execution  be  for  less  than  the 
penalty,  or  unless  the  defendant  has  by  warrant  of  attorney,  cognovit, 
or  otherwise,  expressly  agreed  to  the  levy  of  them :  for  which  are  cited 
Hayley  v.  Racket,  5  M.  &  W.  620,t  and  Pitcher  v.  Roberts,  2  Dowl. 
N.  S.  394.  But,  in  the  9th  edit.  p.  586,  that  passage  is  omitted,  and 
the  following  substituted, — "  By  the  Common  Law  Procedure  Act,  1852, 
s.  123,  the  party  entitled  to  execution  may  levy  the  fees  and  expenses 
of  the  execution  over  and  above  the  sum  recovered."  The  case  of  Earp 
V.  Satchell,  4  Q.  B.  121  (E.  C.  L.  B.  vol.  45),  is  disposed  of  by  saying 
that  it  occurred  before  the  passing  of  the  Common  Law  Procedure  Act. 
The  title  to  the  costs  vests  on  the  issuing  of  the  writ.  In  Bayley  v. 
Potts,  8  Ad.  &  E.  272  (E.  C.  L.  R.  vol.  35),  3  N.  &  P.  365,  the  plaintiff 
having  signed  judgment  for  23Z.  debt  and  costs,  took  out  a  fi.  fa.  for 
24Z.,  Uie  11.  being  claimed  for  costs  of  execution  under  the  43  G.  3,  c. 
46,  8.  5.  An  attempt  was  made  to  levy,  which  failed,  the  defendant 
^1951  ^^^^°S  ^^  goods.     The  defendant  then  tendered  '*'23^.,  which  the 

^  plaintiff  refused,  and  issued  an  elegit  for  the  24Z.  It  was  held 
that  the  tender  was  insufficient,  the  plaintiff  being  entitled  under  the 
statute  to  the  costs  claimed  above  23Z.,  and  the  Court  refused  to  set 
aside  the  elegit.  Lord  Denman  there  said :  '^  A  fi.  fa.  issued,  under 
which  the  plaintiff  had  endeavoured  to  levy.  The  debtor  then  asks  him 
to  accept  the  debt  without  the  costs  of  the  fi.  fa.  He  refused  to  do  so ; 
and  he  had  a  right  to  refuse ;  for,  he  might  by  law  recover  the  whole 
under  the  writ."  [Erlb,  C.  J. — Did  the  Court  hold  there  that  the 
plaintiff  might  take  the  24Z.  ?]  That  was  left  open.  It  is  the  usual 
course  to  endorse  the  ca.  sa.  as  well  as  the  fi.  fa.  with  the  costs  of  execu- 
tion. The  execution  is  not  the  particular  writ :  the  writ  is  merely  the 
aid  to  that  which  the  law  holds  to  be  the  execution.  Seeing  the  anxiety 
of  modern  legislation  to  avoid  all  unnecessary  personal  restraints  of  the 
debtor,  it  is  reasonable  in  all  cases  to  proceed  in  the  first  instance  to 
enforce  the  judgment  by  an  execution  against  the  goods :  hut  a  plain- 
tiff,— who  should  in  all  cases  as  far  as  may  be  have  a  full  indemnity 
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against  all  costs  legitimately  incurred, — will  rarely  do  this,  if  he  does  it 
at  the  risk  of  himself  bearing  the  costs  of  the  abortive  fi.  fa. 

HayeSy  Serjt.,  and  Prentice,  in  support  of  the  rule. — If  a  plaintiff  is 
at  liberty  to  endorse  on  the  ca.  sa.  the  costs  of  a  previous  abortive  fi.  fa., 
it  will  always  be  to  the  interest  of  the  attorney  to  issue  a  fi.  fa.  in  the 
first  instance,  for  the  purpose  of  increasing  the  costs.  And,  if  one  fi.  fa. 
may  issue,  where  is  to  be  the  limit  ?  Whether  the  defendant  possesses 
goods  or  not,  the  idle  ceremony  will  be  gone  through  and  the  useless 
expense  incurred  in  all  cases.  Unless  it  is  given  him  by  some  act  of  . 
parliament,  it  is  clear  that  the  plaintiff  can  have  no  right  to  the  costs  in 
question.  The  judgment  fixes  *the  limit  of  the  amount  to  be  r^-iaa 
levied,  unless  there  be  some  special  statutory  provision  authoriz-  *- 
ing  the  levy  of  something  more.  Poundage  was  only  given  to  the 
sheriff  by  the  statute  28  Eliz.  c.  4 ;  and  it  is  now  regulated  by  the 
7  W.  4  &  1  Vict.  c.  65.  The  sheriff  could  not  levy  poundage  under  the 
abortive  fi.  fa. ;  and  why  should  the  attorney  be  placed  in  any  better 
position  ?  The  43  O.  3,  c.  46,  s.  5,  which  for  the  first  time  gave  a  plain- 
tiff the  costs  of  the  execution,  was  confined  to  executions  against  the 
goods  of  the  debtor.  The  123d  section  of  the  Common  Law  Procedure 
Act,  1852,  extends  that  right  to  executions  against  the  person  of  the 
debtor.  It  would  seem  from  the  books,  that,  under  the  43  6.  8,  c.  46, 
8.  5,  the  costs  of  a  first  writ  of  fi.  fa.  would  have  been  recoverable  under 
a  testatum  fi.  fa.  But  by  the  121st  section  of  the  Common  Law  Proce- 
dure Act,  1852,  the  ground-writ  is  abolished.  In  Earp  v,  Satchell, 
4  Q.  6.  121  (E.  C.  L.  K.  vol.  45),  it  was  expressly  held  that  a  ca.  sa. 
mast  not  be  endorsed  to  levy  the  expenses  of  a  fi.  fa.  in  the  same  cause, 
to  which  there  had  been  a  return  of  nulla  bona.  The  123d  section  of 
the  Common  Law  Procedure  Act,  1852,  has  made  no  difference  in  this 
respect.  What  do  the  legislature  mean  by  '^the  execution?*'  Why, 
clearly,  the  process  under  which  the  levy  is  made !  not  a  prior  fi.  fa., 
which  is  a  process  of  a  totally  different  character.  The  words  of  the 
section  are  satisfied  by  an  execution  by  fi.  fa.,  by  ca.  sa.,  or  by  elegit. 
In  Angus  v.  Coppard,  3  M.  &  W.  57,t  where  it  was  held  that  there  is  no 
irregularity  in  issuing  several  writs  of  summons  for  the  same  cause  of 
action,  where  there  are  two  defendants,  if  they  are  issued  on  the  same 
praecipe,  and  dated  on  the  same  day,  Parke,  B.,  says :  ^'  There  is  a  con- 
venience in  allowing  two  writs,  because  there  may  be  often  great  difii- 
eulty  in  serving  many  joint  defendants  who  reside  in  different  counties ; 
and  it  is  no  inconvenience  to  the  ^defendant,  heeauBe  he  will  he  r^e-toy 
Uahle  to  the  expense  of  one  writ  only,**  ^ 

Erle,  C.  J.,  who  was  sitting  alone,  said,  that,  as  the  point  was  of 
some  practical  importance,  he  would  advise  with  the  other  judges  upon  it. 

Cur.  adv.  vult. 

Erle,  C.  J.,  now  said :  The  question  raised  by  this  rule,  is,  whether 
a  plaintiff  who  has  obtained  a  judgment  and  issued  a  fi.  fa.  which  has 
been  returned  nulla  bona,  and  who  has  afterwards  issued  a  ca.  sa.,  has 
a  right  to  endorse  on  the  latter  writ  the  expenses  of  the  former  abortive 
writ.  The  claim  to  do  so  is  based  upon  the  12Sd  section  of  the  Common 
Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76,  which  enacts,  that,  ''  ia 
every  case  of  execution,  the  party  entitled  to  execution  may  levy  the 
poundage,  fees,  and  expenses  of  the  execution,  over  and  above  the 
Bum  recovered."    The  questiom  is,  whether  these  words  the  *^  expenses 
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of  the  execution"  mean  the  expenses  of  all  the  process  by  way  of  execn- 
tion  which  the  plaintiff  may  have  resorted  to,  or  merely  the  expenses  of 
the  specific  process  of  execution  under  which  the  fruits  are  obtained. 
We  are  all  of  opinion  that  they  apply  to  the  expenses  of  the  specific 
execution  under  which  the  money  has  been  recovered,  and  do  not  com- 
prise the  expenses  of  another  line  of  execution.     Under  the  43  0.  3,  c. 
46,  s.  5,  under  which  the  costs  of  execution  against  the  goods  were  given, 
I  believe  the  practice  was  to  levy  for  the  costs  of  several  writs  of  execu- 
tion ;  for  instance,  the  ground-writ  into  the  county  where  the  venue  was 
laid,  and  a  testatum  fi.  fa.,  and  an  alias  testatum,  and  so  on.     As  far  as 
we  can  ascertain,  the  practice  was,  to  add  the  expenses  of  all  these  writs, 
«iQQ-i  ^"^  ^^^7  ^^^  ^hoie  under  the  last.     '*'Here,  there  has  been  only 
^  one  ca.  sa.  issued :  and  we  do  not  mean  to  express  any  opinion  as 
to  what  would  be  the  rights  of  the  plaintiff  where  more  than  one  ca.  sa. 
has  been  issued.     Whether  he  would  be  entitled  to  the  expenses  of  all 
the  writs  of  ca.  sa.  which  may  have  been  issued,  as  under  the  old  practice 
he  was  entitled  to  those  of  all  the  writs  of  fi.  fa.,  we  neither  affirm  nor 
deny.     It  may  be  that  he  would  be  so  entitled :  and,  when  the  question 
is  properly  raised,  we  shall  be  prepared  to  decide  it.     All  we  have  now 
to  determine,  is,  whether  under  a  ca.  sa.  the  plaintiff  is  entitled  to  take, 
in  addition  to  the  expenses  of  that  execution,  the  expenses  of  a  prior 
fruitless  fi.  fa.     No  doubt  there  is  a  great  deal  in  the  reasoning  of  my 
Brother  HayeM  that  to  allow  this  would  be  offering  an  inducement  to  the 
multiplication  of  useless  costs  in  all  cases :  but  there  is  also  much  force 
in  what  has  been  urged  on  the  other  hand  by  Mr.  Jone%y  that  it  is  more 
merciful  to  the  debtor  to  proceed  against  his  goods  by  a  fi.  fa.«  rather 
than  at  once  to  issue  a  ca.  sa.  to  take  bis  body ;  and  that  the  creditor 
should  so  far  as  may  be  have  a  full  indemnity  against  all  costs  legiti- 
mately incurred.     We  have  fully  considered  these  several  arguments; 
and,  weighing  those  presented  by  Mr.  J(me%  against  the  inconvenience 
suggested  on  the  other  side,  we  have  come  to  the  conclusion,  that,  if  it 
were  held  that  the  costs  of  a  previous  abortive  fi.  fa.  might  be  recovered 
under  the  ca..  sa.,  it  would  be  holding  out  a  premium  for  unprincipled 
persons  in  all  cases  to  increase  the  burthen  of  the  debtor  by  adopting  a 
course  which  would  enhance  the  expenses  of  the  execution,  and  that  it 
will  be  better  for  the  general  interests  of  the  community  that  we  should 
hold  those  expenses  not  to  be  recoverable.     It  seems  to  me  from  the 
language  used  by  the  legislature  in  the  123d  section  of  the  Common 
Law  Procedure  Act,  1852,  that  they  took  the  same  view  of  the  matter 
^1QQ-|  '''as  we  now  do:  whereas,  before,  the  plaintiff  could  only  recover 
^  the  expenses  of  the  execution  by  fi.  fa.,  now,  in  every  case  of 
execution,  he  may  levy  '^  the  expenses  of  the  execution^** — that  is,  the 
expenses  of  the  writ  under  which  the  money  is  obtained  to  satisfy  the 
judgment.     We  therefore  think  that  the  rule  should  be  made  absolute 
for  the  return  of  the  11.  5a.  received  as  the  costs  of  the  fi.  fa. 

Jonee. — Under  the  circumstances,  perhaps  the  court  will  hardly  think 
this  is  a  case  for  costs. 

Eeatixq,  J. — When  this  matter  was  before  me  at  Chambers,  I 
thought  it  was  a  very  fit  case  to  be  discussed  before  the  full  court,  and 
therefore  I  think  the  rule  should  be  made  absolute,  without  costs. 

Eklb,  C.  J.,  and  Bylss,  J»,  concurring, 

Kttle  absolute,  without  costs. 
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♦EDWARD  NEWMAN,  App.,  HENRY  BAKER,  Reap.  r»onft 

AprU  23.  L  """ 

The  eonrt  will  not  entertain  an  appeal  from  a  deeiiion  of  a  magistrate,  nnder  the  20  A  21  Vict. 

c  43,  QpoB  a  question  of  faet. 
Tke  magistrate  baviag,  upon  the  oonstniction  of  tlie  5tb  rule  of  s.  26  of  tbe  Metropolitan 

Baildings  Act,  IS55  (18  A  19  Vict.  o.  122),  decided  that  a  certain  place,  boing  a  row  of  bousev 

forming  part  of  a  line  of  thoroughfare,  was  a  street, — this  court  declined  to  interfere  with 

bis  decision. 

The  following  case  was  stated  for  the  opinion  of  this  court  under  tbe 
20  k  21  Vict.  c.  43  :— 

In  the  matter  of  a  complaint  made  bv  the  respondent  under  the 
Metropolitan  Buildings  Act,  1855,  18  &  19  Vict.  c.  122,  ss.  26  and  46, 
before  one  of  the  magistrates  of  the  police  courts  of  the  metropolis, 
sitting  at  the  police  court,  Marylebone. 

Whereas,  a  notice  was  issued  by  tbe  said  respondent,  who  is  the  dis- 
trict surveyor  of  the  district  of  St.  Pancras,  and  served  on  the  appellant, 
in  the  terms  following : — 

'*  Metropolitan  Buildings  Act,  1855,  18  ft  19  Vict.  c.  155,  s.  45. 

"District  Surveyor's  Office,  11,  Upper  Qower  Street. 

"  To  Mr.  Edward  Newman,  of  3,  Bartholomew  Place,  Kentish  Town, 
builder. 

"  With  reference  to  the  works  at  the  building  under  mentioned  and 
now  in  progress  nnder  your  superintendence  as  builder  engaged  in  exe<- 
eating  the  same,  I  hereby  give  you  notiee  that  they  are  not  conformable 
to  the  mies  of  the  Building  Act,  in  the  particulars  hereunder  stated ; 
and  I  require  you  within  forty-eight  hours  from  the  date  hereof  to 
render  the  same  conformable  to  the  rules  of  the  said  act  in  such  parti* 
enlars. 

"  Building  referred  to.     Addition  to  a  dwelling-house. 

"  Situation  of  building.  Parish  of  St.  Pancras,  in  the  county  of  Mid- 
dlesex. 

"  Street.     Bartholomew  Place,  Kentish  Town. 

^^  Number  in  Street  {if  any),     S. 

*"  Deeeription  of  locality  {if  the  eite  ie  vacant  ground).  r*'20'i 

^^Particulars  of  work  done  contrary  to  the  aet^  and  to  be  ^ 
amended :  s.  26.  The  said  additions,  or  such  portions  thereof  as  are 
already  executed,  forming  a  projection  from  and  in  front  of  the  said 
dwelling-house  in  such  manner  as  to  extend  beyond  the  general  line  of 
fronts  in  the  street  called  Bartholomew  Place,  as  aforesaid,  without  the 
permission  of  the  metropolitan  board  of  works  first  had  and  obtained, 
Bach  projeetion  not  coming  within  the  exceptions  permitted  by  the  said 
ftct,  with  regard  to  shop  fronts,  water^-pipes  and  their  appurtenances, 
copings,  cornices,  faeias,  window-dressings,  and  other  like  architectural 
decorations.     Dated  this  16th  day  oS  May,  1859. 

**  Hbnrt  Baker.'* 

And  whereas,  the  said  notice  not  having  been  complied  with,  the 
respondent  afterwards  obtained  and  served  upon  the  appellant  a  sum- 
mons in  the  following  terms  :^^ 

"The  MetropoUtan  Buihlings  Aet,  1855, 18  k  19  Vict.  c.  122,  s.  46. 
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*^  Metropolitan  Police  \  To  Mr.  Edward  Newman,  of  3,  Bartholomew 

District,  to  wit.        J      Place,  Kentish  Town,  builder. 

*' Whereas,  complaint  hath  this  day  been  made  before  the  under- 
signed, one  of  the  magistrates  of  the  police  courts  of  the  metropolis, 
sitting  at  the  police  court  in  High  Street,  Marjlebone,  in  the  county  of 
Middlesex,  and  within  the  metropolitan  police  district,  by  Henry  Baker, 
of,  &c.,  for  that  you,  on  the  16th  day  of  May,  in  the  year  of  our  Lord 
1859,  in  erecting  an  addition  to  a  building  situate  and  being  No.  3,  Bar- 
tholomew Place,  Kentish  Town,  in  the  parish  of  St.  Pancras,  in  the 
county  of  Middlesex,  and  within  the  said  district,  and  within  the  limits 
^2091  ^^  ^^®  Metropolitan  Buildings  Act,  *1855,  and  within  the  dis- 
''^  trict  of  St.  Pancras,  of  which  he  the  said  Henry  Baker  is  the 
district  surveyor  under  the  said  act,  did  do  certain  things  contrary  to 
certain  of  the  rules  of  the  said  act  in  s.  26,  namely,  did  build  such  addi- 
tion, or  such  portions  thereof  as  are  already  executed,  in  front  of  the 
said  building,  and  forming  a  projection  therefrom,  in  such  manner  as  to 
extend  beyond  the  general  line  of  fronts  in  Bartholomew  Place,  forming 
part  of  a  street  called  the  Kentish  Town  Road,  without  the  permission 
of  the  metropolitan  board  of  works  first  had  and  obtained ;  such  pro- 
jection not  coming  within  the  exceptions  permitted  by  the  said  act  with 
regard  to  shop  fronts,  water-pipes  and  their  appurtenances,  copings, 
cornices,  facias,  window-dressings,  and  other  like  architectural  decora- 
tions ;  and  that  he  the  said  district  surveyor,  on  the  16th  day  of  May, 
1859,  did  give  you,  the  builder  engaged  in  erecting  such  addition  to  the 
said  building,  notice  in  writing,  requiring  you  as  such  builder,  within 
forty-eight  hours  from  the  date  of  such  notice,  to  cause  such  things 
done  as  aforesaid  contrary  to  the  rules  of  the  said  act  to  be  amended ; 
but  that  you  have  made  default  in  complying  with  the  requisitions  of 
such  notice : 

^^  These  are  therefore  to  command  you  in  Her  Majesty's  name  to  be 
and  appear  on  Saturday  next,  the  21st  of  May,  at  2  of  the  clock  in  the 
afternoon,  at  the  police  court  aforesaid,  before  me,  or  such  other  magis- 
trate of  the  police  courts  as  may  then  be  there,  to  answer  to  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law. 

^^  Griven  under  my  hand  and  seal  this  19th  day  of  May,  in  the  year 
of  our  Lord  1859,  at  the  police  court  aforesaid." 

And  whereas,  the  said  appellant  by  his  counsel  attended  the  hearing 
^oAQi  of  the  said  summons ;  and  it  '^'appeared  and  was  admitted  by  the 
-■  parties  on  both  sides  that  the  said  Bartholomew  Place  was  and 
is  a  row  of  privata  houses,  with  gardens  before  them,  in  Kentish  Town 
Road  or  High  Street,  and  the  said  building  was  and  is  one  of  such 
houses,  and  the  said  addition  thereto  was  and  is  the  erection  of  brick 
walls  to  form  a  shop  covering  a  portion  of  the  garden  before  the  said 
house,  but  not  coming  within  several  feet  of  the  foot-pavement. 

And  thereupon  the  said  counsel  for  the  appellant  objected  and  con- 
tended that  the  said  erection  or  addition  was  not  a  projection  within  the 
meaning  of  the  26th  section  of  the  said  statute :  but  the  said  magis- 
trate held  otherwise,  and  decided  that  it  was  such  a  projection. 

And  thereupon  evidence  was  given  to  the  effect  following, — "  That 
the  said  thoroughfare  was  Kentish  Town  Road,  and  was  by  some  called 
High  Street,  Kentish  Town,  and  consisted  of  divers  rows  of  houses  in 
such  thoroughfare,  and  that  some  of  them  were  shops ;  that,  in  Hawley 
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Place,  in  the  said  thoroughfare,  which  was  opposite  Bartholomew  Place, 
the  shops  abutted  on  the  foot-payement,  as  they  also  did  in  Chapel  Place 
and  Inwood  Place ;  that  there  was  a  long  row  of  houses  in  the  course 
of  building  next  below  Inwood  Place,  and  above  Bartholomew  Place, 
and  which  had  the  shop-fronts  nearly  abutting  on  the  foot-pavement, 
and  not  at  a  greater  distance  from  the  pavement  than  the  front  of  the 
proposed  new  shop  in  Bartholomew  Place,  and  that  this  had  been  sanc- 
tioned by  the  metropolitan  board  of  works ;  that  the  foot-pavement  on 
both  sides  of  the  road  all  along  was  flagged ;  and  that  the  shops  were 
not  farther  from  it  than  the  proposed  new  building.'' 

And  the  said  parties  produced  before  the  said  magistrate  maps  or 
plans  of  the  said  road  or  street,  which  '''were  mutually  admitted  r;|e9A4 
and  received.  And  thereupon  the  said  counsel  for  the  appellant  *• 
objected  and  contended  that  the  general  line  of  fronts  was  the  general 
line  of  fronts  all  along  the  said  road  or  street :  but  the  said  magistrate 
held  that  the  part  called  Bartholomew  Place  was  to  be  taken  as  the 
general  line  of  fronts  in  regard  to  the  subject-matter  of  the  said  com- 
plaint :  and  thereupon  the  said  magistrate  did  hold  and  determine  that 
the  said  erection  and  addition  did  extend  beyond  the  general  line  of 
fronts  in  the  said  street,  and  made  an  order  upon  the  said  appellant,  as 
follows : — 

''The  Metropolitan  Buildings  Act,  1855,  18  k  19  Vict.  c.  122,  s.  46. 
'^  Metropolitan  Police  \  To  Mr.  Edward  Newman,  of  No.  3,  Bartholomew 

District,  to  wit.       /     Place,,  Kentish  Town,  builder. 

"  Be  it  remembered,  that,  on  the  19th  day  of  May,  1859,  complaint 
was  made  before  R.  S.  Broughton,  Esq.,  one  of  the  magistrates  of  the 

Slice  courts  of  the  metropolis,  sitting  at  the  police  court  in  High  Street, 
arylebone,  in  the  county  of  Middlesex,  and  within  the  metropolitan 
police  district,  by  Henry  Baker,  of,  &c.,  district  surveyor  duly  appointed 
under  and  in  pursuance  of  the  Metropolitan  Buildings  Act,  1855,  to 
the  district  of  St.  Pancras,  in  the  county  of  Middlesex,  and  within  the 
limits  to  which  by  the  said  act  the  same  is  declared  to  extend,  and 
within  the  metropolitan  police  district.  That  Edward  Newman,  of  No. 
3)  Bartholomew  Place,  Kentish  Town,  in  the  parish  of  St.  Pancras,  in 
the  county  of  Middlesex,  builder,  was  theretofore,  and  after  the  1st  day 
of  January,  1856,  to  wit,  on  the  16th  day  of  May,  1859,  the  builder 
engaged  in  building  an  addition  to  a  building  situate  and  being  No.  3, 
Bartholomew  Place,  Kentish  Town,  in  the  parish  of  St.  Pancras,  in  the 
coanty  of  ^Middlesex,  and  in  the  said  district  of  St.  Pancras,  r^on^ 
and  within  the  limits  to  which  the  said  act  is  thereby  declared  '- 
to  extend ;  and  that  the  said  Edward  Newman  did,  in  erecting  the  said 
addition  to  the  said  building,  and  while  he  was  such  builder  as  aforesaid, 
do  certain  things  contrary  to  the  rules  of  the  said  act,  namely,  did  build 
BQch  addition,  or  such  portions  thereof  as  are  already  executed,  in  front 
of  the  said  building,  so  as  to  form  a  projection  therefrom  in  such  man- 
ner as  to  extend  beyond  the  general  line  of  fronts  in  Bartholomew  Place, 
forming  part  of  a  street  called  the  •  Kentish  Town  Road,  without  the 
permission  of  the  metropolitan  board  of  works  first  had  and  obtained, 
SQch  projections  not  coming  within  the  exceptions  permitted  by  the  said 
act  with  regard  to  shop-fronts,  water-pipes  and  their  appurtenances, 
copings,  cornices,  facias,  window-dressings,  and  other  like  architectural 
)ration8 ;  and  that,  on  the  same  day,  to  wit,  on  the  16th  of  May, 
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1859,  the  Baid  Henry  Baker,  as  stteh  surveyor  as  aforesaid,  did  give  to 
the  said  Edward  Newman  notice  in  writing  requiring  the  said  Edward 
Newman  within  forty-eight  hoars  from  the  date  of  such  notice  to  cause 
the  said  things  to  be  amended ;  bat  that  the  said  Edward  Newman  had 
made  default  in  complying  with  the  requisitions  of  such  notice,  or  any 
of  them :  and  thereupon,  to  wit,  on  the  said  19th  day  of  May,  1859, 
the  said  B.  S.  Broughton,  Esq.,  did  issue  a  summons  requiring  the  said 
Edward  Newman  to  appear  before  him,  or  such  other  magistrate  of  the 
said  police  courts  as  should  be  then  and  there  present  at  the  police  court 
aforesaid,  to  answer  to  the  said  complaint,  on  the  2l8t  day  of  May, 
1859 ;  and  on  the  2l8t  of  May  both  the  said  Henry  Baker  and  the  said 
Edward  Newman  did  appear  before  me,  6.  Long,  Esq.,  one  of  the  ma- 
gistrates of  the  police  courts  of  the  metropolis  sitting  at  the  police 
*2061  ^^^^^  ^^  High  Street,  *Marylebone,  in  the  county  of  Middlesex, 
-■  and  within  the  metropolitan  police  district ;  and,  having  heard 
the  matter  of  the  said  complaint,  and  it  appearing  to  me  that  the  requi- 
sitions thereinafter  mentioned  made  by  such  notice  are  authorized  by 
the  said  act,  I  do  hereby  order,  command,  and  adjudge  the  said  Edward 
Newman  within  twenty-eight  days  from  the  date  hereof  to  comply  with 
the  requisitions  of  the  said  notice,  in  the  following  particulars,  to  wit, 
that  he  the  said  Edward  Newman  do  and  shall  take  down  and  remove 
such  addition  or  such  portions  thereof  as  are  already  executed  in  front 
of  the  said  building  so  that  the  same  shall  no  longer  form  a  projection 
beyond  the  general  line  of  fronts  in  Bartholomew  Place,  forming  part 
of  the  said  street  called  Kentish  Town  Road,  unless  he  the  said  Edward 
Newman  should  in  the  mean  time  obtain  the  permission  of  the  metro- 
politan board  of  works  to  erect  such  projection." 

The  appellant  submits  and  maintains  that  the  said  order  is  not  support- 
able, and  that  the  decision  of  the  said  magistrate  upon  both  points  was 
wrong  in  point  of  law,  that  is  to  say, — ^first,  that  the  said  addition  was 
not  nor  is  a  projection  within  the  meaning  of  the  26th  section  of  the 
act, — secondly,  that  the  general  line  of  fronts  in  the  said  street  was 
and  is  the  general  line  of  fronts  all  along  the  said  street,  and  not  in  the 
particular  row  called  Bartholomew  Place. 

The  question  for  the  opinion  of  the  court  is, — Whether  the  magistrate 
was  right  or  wrong  in  his  decision.  If  the  court  should  hold  that  he 
was  right,  then  the  judgment  on  this  appeal  to  be  for  the  respondent. 
If  the  court  should  hold  that  the  magistrate  was  wrong,  then  the  judg- 
ment to  be  for  the  appellant,  and  the  said  order  to  be  set  aside. 
*2071  *^^^9  foi*  the  appellant. — The  question  turns  upon  the  con- 
-'  struction  of  the  26th  section  of  the  Metropolitan  Buildings  Act, 
1855,  18  &  19  Vict.  c.  122,  which  provides  for  the  rules  to  be  observed 
as  to  projections.  The  5th  rule  is  as  follows : — ^^  Except  in  so  far  as  is 
permitted  by  this  section  in  the  case  of  shop-fronts,  and  with  the  excep- 
tion of  water-pipes  and  their  appurtenances,  copings,  cornices,  facias, 
window-dressings,  and  other  like  architectural  decorations,  no  projection 
from  any  building  shall  extend  beyond  the  general  line  of  fronts  in  any 
street,  except  with  the  permission  of  the  metropolitan  board  of  works 
hereinafter  mentioned."  In  Tear  v.  Freebody,  4  C.  B.,  N.  S.  228  (E. 
C.  L.  B.  vol.  93),  this  coort  held  that  the  words  in  the  143d  section  of 
the  Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120,  which 
{ffovide  that  no  building  shall  be  erected  beyond  ^*  the  regular  line  of 
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bnilditigs  in  the  street  m  which  the  same  is  situate,"  do  not  mean  a 
strict  mathematical  line,  Imt  a  substantially  regular  line.  The  object 
of  that  statute,  as  was  said  by  Growder,  J.,  in  that  case,  was,  the  main-! 
t&ining  a  generally  uniform  and  ornamental  appearance  in  the  line  of 
bnildings.  The  first  question  is,  what  is  the  meaning  of  ^'street," — 
vhetber  it  is  to  receive  the  limited  construction  the  magistrate  assumes? 
He  picks  out  a  portion  of  a  long  line  of  street.  [Willes,  J. — What  ia 
the  point  of  law  that  is  involved  in  this  case  ?]  Whether  Bartholomew 
Place  is  a  **  street"  within  the  meaning  of  the  26th  section  of  the  Me* 
tropoliun  Building  Act.  [Erle,  G.  J. — ^Tou  suggest  that  the  ''  street" 
is  "*'  High  Street,"  or  *'  Kentish  Town  Road."  Surely  that  is  a  question 
of  fact :  there  is  no  principle  of  law  that  prevents  Bartholomew  Place 
from  being  a  ''  street"  within  the  meaning  of  the  act.]  The  decision 
of  the  magistrate  may  be  read  as  a  direction  to  the  jury.  [Willes,  J. 
— The  "general  line  of  fronts"  may  be  a  crescent.  Gould  *the  r»oo« 
occupier  of  the  centre  insist  upon  his  right  to  carry  out  a  pro-  '- 
jection  in  front  of  his  house  to  a  level  with  the  two  ends  ?]  Probably 
not 

Srlb,  G.  J. — There  clearly  is  no  question  of  law  presented  for  our 
decision  in  this  case.     The  decision  of  the  magistrate  must  be  affirmed. 
LUHety  who  appeared  for  respondent,  asked  for  costs. 
Pbr  Gubiah. — The  decision  will  be  affirmed  with  costs. 

Judgment  affirmed  acoordingly.(a) 

(a)  See  Peaeook,  app.,  The  Qaeen,  reap.,  4  C.  B.,  N.  S.  204  (E.  C.  L.  R.  roL  93),  where  th« 
eeait,  haring  no  jarudictton  to  enfcertaia  the  appeali  held  that  they  had  no  power  to  give  eofti. 


BROWN  V.  SYMONS  and  Another.    April  28. 

It  wu  agreed  between  A.  and  B.  that  A.  f honld  enter  into  the  gerrioe  of  B.  as  a  traveHer ;  and 
it  WIS  stipolated  that  the  agreement  should  be  "  binding  between  them  fbr  tweire  months 
eertain  from  the  date  thereof,  and  eontinne  from  time  to  time  until  three  mouths'  notice  in 
writing  he  given  by  either  par^  to  determine  the  same :" — 

Hdd,  that  this  was  a  oonti«ct  for  a  year  certain  only,  and  that  B.  was  at  liberty  to  put  an  end 
to  it  at  the  expiration  of  the  year,  by  firing  A.  three  months'  prerious  notice. 

This  was  an  action  for  an  alleged  wrongful  dismissal  of  the  plaintiff 
from  the  defendants'  employ. 

The  declaration  stated,  that,  in  consideration  that  the  plaintiff  would 
enter  into  the  service  of  the  defendants  as  their  country  traveller  in  their 
trade  or  business  of  wine-merchants,  and  would  continue  therein  for  one 
year  certain,  and  would  further  continue  therein  from  time  to  time  until 
three  months'  notice  in  writing  should  be  given  by  the  plaintiff  or  by 
die  defendants  to  discontinue  such  servioe,  and  would  make  three 
journeys  during  the  year  to  such  parts  as  thev  might  direct,  and  would 
sttend  entirely  to  their  '^'business,  and  not  take  any  other  com-  r^AAQ 
mission,  the  defendants  agreed  to  employ  him  in  the  capacity  '- 
Aforesaid,  and  to  pay  him  a  yearly  salary  of  150Z.,  payable  quarterly^ 
Md  also  an  allowance  of  one  pound  and  one  shilling  per  diem  during 
the  time  he  should  be  upon  his  said  journeys,  and  to  continue  him  in 
nidi  service  for  the  period  and  upon  the  terms  aforesaid,  and  dnrinfl 
^e  continuance  of  the  said  employment  from  time  to  time  to  direct  ana 
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allow  the  plaintiff  to  make  three  journeys  in  each  year :  that  thereapon 
the  plaintiff  entered  into  the  service  of  the  defendants  in  the  capacity 
and  upon  the  terms  aforesaid,  and  continued  therein  until  the  expiration 
of  one  year :  and  that,  although  the  plaintiff  was  ready  and  willing  to 
make  the  said  three  journeys  in  each  year,  and  to  continue  in  the  said 
service  of  the  defendants,  and  although  all  conditions  precedent  had 
been  fulfilled  to  entitle  the  plaintiff  to  have  the  said  agreement  performed 
by  the  defendants,  and  to  continue  in  their  said  service,  and  to  make 
the  said  journeys,  and  to  maintain  this  action  in  respect  of  the  breaches 
hereinafter  alleged, — ^yet  the  defendants  did  not,  although  requested  by 
the  plaintiff  so  to  do,  direct  or  allow  him  to  make  the  said  journeys  during 
the  said  year  of  his  service  as  their  country  traveller  as  aforesaid,  and 
wrongfully  dismissed  the  plaintiff  from  their  said  employment ;  whereby 
the  plaintiff  had  been  deprived  of  the  allowance,  salary,  and  profits 
which  he  otherwise  would  have  received  for  his  said  journeys  and  service, 
and  had  also  lost  and  been  deprived  of  valuable  commercial  connection 
in  divers  parts  of  the  United  Kingdom. 

Fourth  plea, — as  to  so  much  of  the  breach  in  the  first  count  assigned 
as  alleges  that  the  defendants  wrongfully  dismissed  the  plaintiff  from 
their  said  employment, — that  the  said  agreement  in  the  first  count  men- 
^2101   ^^^'^^^  ^^^  ^^  agreement  in  writing,  and  was  and  is  in  the  '''words 
^  and  figures  and  to  the  tenor  and  effect  following, — ^'  Memoran- 
dum of  agreement  entered  into  this  11th  day  of  January,  1858,  between 
Frederick  Symons  and  John  Fairgray  Sharpin,  wine-merchants  trading 
under  the  firm  of  Symons,  Sharpin  &  Co.,  at  No.  5,  Lawrence  Pountney 
Lane,  in  the  city  of  London  (for  themselves  and  the  survivor  of  them), 
of  the  one  part,  and  Robert  Brown,  of  No.  5,  St.  Paul's  Churchyard,  in 
the  said  city  of  London,  commercial  traveller,  of  the  other  part.     The 
said  Robert  Brown  engages  to  serve  the  parties  of  the  first  part  as  their 
representative  or  country  traveller  in  their  trade  or  business  of  wine- 
merchants  aforesaid,  in  all  such  parts  of  the  United  Kingdom  as  they 
may  from  time  to  time  determine  upon,  for  the  purpose  of  soliciting 
orders  and  collecting  in  accounts,  at  the  yearly  salary  of  1502.  sterling, 
payable  quarterly,  and  also  an  allowance  of  one  pound  and  one  shilling 
per  diem  during  the  time  he  is  upon  his  journey ;  he  being  allowed  any 
reasonable  extra  expenses  he  may  be  put  to  by  entertaining  any  of  the 
customers  when  transacting  business  and  settling  accounts,  &c.    He 
also  engages  to  remit  all  moneys  received  by  him,  by  the  first  or  second 
post,  as  time  and  circumstances  will  permit,  and  send  a  statement  of  all 
moneys  received  by  him  and  remitted  home,  keeping  only  a  balance  of 
odd  moneys  in  hand  that  cannot  conveniently  be  remitted  by  letter. 
He  also  undertakes  to  make  three  journeys  during  the  year,  to  such 
parts  as  they  the  said  parties  of  the  first  part  may  direct,  and  will 
attend  entirely  to  their  business,  and  not  take  any  other  commission. 
The  said  parties  of  the  first  part  hereby  agree  to  the  aforesaid  terms, 
and  engage  to  pay  the  said  yearly  salary  and  other  allowances,  and 
such  other  increased  sum  for  salary  as  they  may  deem  the  said  Robert 
Brown  to  be  entitled  to  receive.     ThU  (Agreement  to  be  binding  between 
*2111  ^^  '^^  parties  for  twelve  months  certain  from  *the  date  hereof ^ 
-'  and  continue  from  time  to  time  until  three  months'  notice  in 
writing  be  given  by  either  party  to  determine  the  same"     Averment, 
that  they  t^e  defendants  gave  to  the  plaintiff  three  months*  notice  in 
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mriting  of  their  desire  to  determine  the  said  employment  of  the  plaintiff 
at  the  expiration  of  twelve  months  from  the  date  of  the  said  agreement, 
and  at  the  expiration  of  such  notice  his  said  employment  was  deter- 
mined accordingly. 

To  this  plea  the  plaintiff  demurred,  the  ground  stated  in  the  margin 
being, ''  that  the  agreement  set  out  in  the  plea  was  not  determinable  at 
the  expiration  of  the  first  year."     Joinder. 

Bayj  in  support  of  the  demurrer. — Construing  this  agreement  gram- 
matically, it  amounts  to  a  contract  analogous  to  a  contract  for  a  tenancy 
from  year  to  year,  which  could  not  be  determined  by  a  notice  to  quit 
given  at  the  end  of  the  first  year.  A  letting  for  one  year  certain  and 
80  on  from  year  to  year,  is  a  letting  for  two  years :  and  there  is  nothing 
peculiar  in  the  case  of  a  contract  of  tenancy  to  distinguish  it  in  this 
respect  from  a  contract  for  services.  In  Orey  v.  Pearson,  6  House  of 
Lords  Cases  61,  106,  Lord  Wensleydale  says :  ^^  I  have  been  long  and 
deeply  impressed  with  the  wisdom  of  the  rule,  now,  I  believe,  univer- 
sally adopted,  at  least  in  the  courts  of  law  in  Westminster  Hall,  that, 
in  construing  wills,  and  indeed  statutes,  and  all  written  instruments,  the 
grammatical  and  ordinary  sense  of  the  words  is  to  be  adhered  to,  unless 
that  would  lead  to  some  absurdity,  or  some  repugnance  or  inconsistency 
with  the  rest  of  the  instrument ;  in  which  case  the  grammatical  and 
ordinary  sense  of  the  words  may  be  modified,  so  as  to  avoid  that  absurd- 
ity and  inconsistency,  but  no.  further.  This  is  laid  down  by  Justice 
Burton,  in  a  very  excellent  '''opinion  which  is  to  be  found  in  the  r«oio 
case  of  Warburton  v.  Loveland,  2  Hudson  k  Brooke  648.'*  '- 
Construing  this  agreement  according  to  that  rule,  it  is  a  contract  for 
one  year  certain  and  for  three  months  more  at  the  least.  The  agree- 
ment is  to  be  binding  ''for  twelve  months  certain,"  and  ''is  to  continue," 
— that  is,  further  to  enure, — "  from  time  to  time  until  three  months* 
notice  in  writing  be  given  by  either  party  to  determine  the  same." 
The  three  months'  notice  is  to  determine  the  continued  and  uncertain 
time  of  service  which  is  to  commence  at  the  expiration  of  the  first 
twelve  months. 

EayeBy  Serjt.,  contr^. — The  old  rule  as  to  a  tenancy  from  year  to 
year  enuring  for  two  years,  was  somewhat  qualified  by  the  case  of  Doe 
d.  Clarke  v.  Smaridge,  7  Q.  B.  957  (E.  0.  L.  B.  vol.  53),  where  it  was 
held,  that,  where  a  tenant,  at  the  expiration  of  a  term  of  years,  held 
over,  and  the  landlord  received  rent  from  him,  the  tenancy  from  year 
to  year  thus  created  might  be  put  an  end  to  by  a  half-year's  notice 
requiring  the  tenant  to  quit  at  the  end  of  the  first  year  after  the  term 
of  years  had  expired.  Lord  Denman  there  says :  "  A  tenancy  from 
year  to  year  lasts  only  so  long  as  both  parties  please ;  that  is,  it  is 
determinable  by  either  party  at  the  end  of  any  year,  by  giving  notice 
to  quit  half  a  year  before  the  end  of  the  year.  There  is  no  reason  why 
it  should  not  be  so  determined  at  the  end  of  the  first  year,  as  well  as  at 
the  end  of  any  subsequent  year,  unless  the  parties  have  by  express  con- 
tract prevented  such  determination.  In  the  cases  of  Agard  v.  King, 
Cro.  Eliz.  775,  Denn  d.  Jacklin  v.  Cartwright,  4  East  29,  Bellasis  v. 
Burbrick,  1  Salk.  209,  1  Ld.  Baym.  170,  Legg  v.  Strudwick,  2  Salk. 
414,  Birch  v.  Wright,  1  T.  B.  878,  380,  Doe  d.  Chadborn  v.  Green,  9 
Ad.  k  E.  658  (E.  0.  L.  B.  vol.  36),  1  P.  &  D.  454,  The  Queen  v.  Chaw- 
^on,  1  Q.  B.  247  (E.  C.  L.  B.  vol.  41),  4  P.  &  D.  525,  such  express 
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contract  appeared  either  by  the  pleadings  or  the  evidence.     In  this  case 
^Q«n-i   there  is  no  such  express  ^contract,  but  a  tenancy  for  two  years 
-'   at  least  is  supposed  to  be  implied  of  necessity  by  law.     The  case 
of  Bishop  V.  Howard,  2  B.  4:  C.  100  (E.  C.  L.  R.  vol.  9),  8  D.  k  R. 
293  (E.  C.  L.  R.  vol.  16),  was  cited  for  the  defendant,  some  words 
which  fell  from  Lord  Tenterden  being  supposed  to  be  applicable ;  but, 
on  looking  at  that  case,  it  will  be  found  that  the  words  there  used  do 
not  affect  the  present  question :  they  show  only  that,  by  holding  over, 
and  payment  of  rent  as  rent,  a  tenancy  from  year  to  year  is  created ; 
but  they  do  not  touch  the  question  when  that  tenancy  may  be  deter- 
mined.    We  are  of  opinion  that  the  tenancy  from  year  to  year,  so  long 
as  both  parties  please,  is  determinable  at  the  end  of  any  year,  the  first 
as  well  as  any  subsequent  year,  unless  in  the  creation  of  the  tenancy 
the  parties  use  expressions  showing  that  they  contemplate *a  tenancy  for 
two  years  at  the  least.     Here  there  are  no  such  words :  and  the  notice 
to  quit  was  therefore  sufficient.     We  are  aware  that  this  decision  may 
appear  at  variance  with  an  impression  which  has  prevailed  in  Westmin- 
ster Hall,  and  has  perhafps  derived  some  countenance  from  the  words  of 
Lord  Tenterden  in   Bishop  v.   Howard,  though  they  were  perfectly 
unnecessary  for  that  decision.     But  the  authorities,  when  examined, 
certainly  do  not  warrant  the  conclusion  that  has  been  drawn  from  them, 
for  the  reasons  above  given :  and  it  would  be  absurd  in  principle,  an^' 
even  inconsistent  with  the  contract,  to  hold  that  the  tenancy  exists  from 
year  to  year,  determinable  by  half  a  year's  notice  by  either  party,  and 
yet  to  hold  that  neither  can  give  such  notice  during  the  first  year." 
Assuming  that  there  is  any  analogy  between  a  case  of  this  sort  and  a 
contract  of  tenancy,  Thompson  v.  Maberly,  2  Gampb.  578,  is  undistin- 
guishable  from  the  present  case.     It  was  there  held,  that,  if  premises 
are  taken  *^  for  twelve  months  certain,  and  six  months'  notice  to  quit 
afterwards,"  the  tenancy  may  be  determined  by  a  six  months'  notice  to 
*2141  9^^^'  expiring  at  the  *end  of  the  first  year.     The  obvious  mean- 
-'  ing  of  this  agreement  is,  that  the  plaintiff's  services  should  be 
continued  for  one  year  pertain,  and  should  not  be  determined  before  the 
end  of  the  year.     In  Thompson  v.  Maberly,  Lord  EUenborough  ^^  laid 
considerable  stress  upon  the  word  certain^  applied  to  the  first  twelve 
months,  which  showed  that  everything  afterwards  was  uncertain^  and 
depended  on  the  notice."     The  argument  on  the  other  side  would  make 
this  a  contract  for  ^^  fifteen  months  certain." 

Day,  in  reply. — The  true  construction  of  this  agreement  is,  that  the 
contract  shall  enure  for  twelve  months  certain,  and  for  such  further 
period  as  the  parties  shall  mutually  agree,  determinable  at  any  time 
after  the  first  year  by  a  three  months'  notice.  Thompson  v.  Maberly 
is  clearly  distinguishable :  there,  nothing  was  said  in  the  agreement 
about  the  continuance  of  the  tenancy  beyond  the  twelve  months. 
[WiLLBS,  J. — The  word  "  afterwards"  there  is  quite  as  strong  as  "  con- 
tinue" here.]  The  contract  would  have  expired  at  the  end  of  the 
twelve  months,  without  any  notice :  there  was  no  stipulation  for  a  con- 
tinuance of  the  tenancy ;  tne  words  *^  and  six  months'  notice  afterwards" 
were  quite  superfluous.  [Willes,  J. — If  the  word  "  until"  had  been 
*^  unless,"  the  construction  would  have  been  more  favourable  for  vou.] 
It  was  the  uncertain  period  only,  it  is  submitted|  that  was  to  be  deter- 
mined by  the  notice. 
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Erlb,  C.  J. — My  notion  of  the  proper  construction  of  this  agreement 
is  in  accordance  with  the  ailment  urged  on  the  part  of  the  defendant. 
If  the  tiro  members  of  the  sentence  had  been  transposed,  the  matter 
would  have  been  quite  clear.  '^  This  agreement  to  continue  from  time 
to  time  until  three  months'  notice  *in  writing  be  given  by  either  p^,^^  f^ 
party  to  determine  the  same,  but  to  be  binding  between  the  said  *-  '^ 
parties  for  twelve  months  certain  from  the  date  hereof."  That  is  what 
the  parties  intended.  This  is  the  best  construction  I  can  put  upon  the 
agreement ;  and  it  gives  full  effect  to  all  its  words.  The  evident  inten- 
tion was,  to  contract  for  a  year  certain,  and  no  more. 

WiLLES,  J.,  and  Btles,  J.,  concurred. 

Keating,  J. — I  must  confess  my  mind  is  not  quite  free  from  doubt ; 
but  my  doubts  are  not  sufficiently  strong  to  induce  me  to  dissent  from 
the  judgment  of  my  Lord  and  my  learned  Brothers. 

Judgment  for  the  defendants. 


THE  LONDON  GAS-LIGHT  COMPANY  v.  THE  VESTRY  OP 

CHELSEA.    April  25. 

The  plaintiffs  bj  deed  contraoied  for  the  supply  of  gas  to  the  public  lanterns  of  the  parish  of 
Chelsea,  corenanting,  amongst  many  other  things,  that  they  would,  to  the  satisfaction  of 
the  defendants  (the  restry)  or  their  snrveyor,  light  each  lantern  at  sunset,  and  continue  the 
same  so  lighted  until  sunrise, — the  gas  supplied  to  be  well  and  sufficiently  purified,  so  that 
the  said  gaa  should  give  a  clear  and  white  and  brilliant  lights  and  the  light  or  flame  to  be 
lach  a  light  or  flame  as  was  known  by  the  name  of  the  large  bat's-wing  burner,  each  burner 
consuming  at  the  rate  of  Ave  cubic  feet  of  gas  per  hour,  at  the  least ;  and  the  defendants 
eoTenanted,  that,  if  the  plaintiffs  should  well  and  sufficiently  light,  Ac,  and  perform,  fulfil, 
and  keep  all  and  singular  the  corenants  in  the  deed  contained  on  their  part  to  be  performed, 
Ac.,  they,  the  defendants,  would  pay,  out  of  the  funds  in  their  hands,  or  which  they  oonld 
or  might  raise  or  obtain  by  viriue  of  the  powers  and  authorities  vested  in  them,  unto  the 
secretary  of  the  plaintiffs,  a  certain  sum  per  annum  for  each  and  every  lantern  so  lighted  by 
them. 

To  an  action  to  recover  the  stipulated  annual  payments  for  gas  supplied  under  this  deed,  the 
defendants  pleaded, — ^that  the  plaintiffs  did  not  during  the  said  period  light  the  said  public 
lanterns,  or  cause  the  same  to  be  and  continue  lighted,  pursuant  to  the  said  deed,  to  the  satis- 
faction of  the  defendants  or  their  surveyor, — and  that  the  plaintiffs  did  not  during  the  said 
period  so  light  the  said  public  lanterns  during  each  and  every  night  at  sunset,  and  so  con- 
tinue the  same  lighted  till  sunrise,  that  the  light  or  flame  therein  was  such  a  light  or  flame 
as  is  known  by  the  name  of  the  large  bat's-wing  burner,  and  consumed  at  the  rate  of  five 
enbie  feet  of  gas  per  hour  at  the  least,  within  the  true  meaning  of  the  said  deed : — 

Held,  on  demurrer,  that  the  matters  alleged  in  the  pleas  did  not  entitle  the  defendants  to  refuse 
to  pay  for  the  gas  supplied  under  the  contract, — the  performance  of  all  the  several  stipula- 
tions by  the  plaintiffs  not  being  a  condition  precedent  to  their  right  to  receive  the  money. 

This  was  an  aotion  for  the  breach  of  a  contract  for  the  supply  of  gas 
by  the  plaintiffs  to  the  defendants. 

The  first  count  of  the  declaration  stated,  That,  theretofore,  by  deed 
made  the  23d  of  March,  1858,  between  the  defendants  of  the  first  part, 
and  the  ^plaintiffs  of  the  second  part, — after  reciting  that  the  r-^n-i  o 
plaintiffs  had  lately  tendered  to  the  defendants  a  contract  in  ^ 
▼riting  to  light  with  gas  the  public  lamps  then  set  up  in  the  streets  and 
other  public  passages  and  places  within  the  said  parish  (exclusive  of  the 
outlying  district  of  Kcnsal  Town),  and  to  paint,  maintain,  repair,  and 
keep  in  repair,  the  posts,  columns,  lanterns,  and  fittings  of  the  same, 
for  the  term  of  three  years,  to  be  computed  from  the  Ist  of  October, 
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1857,  subject  to  the  proviso  thereinafter  contained  for  sooner  deter- 
mining the  same,  and  in  the  manner  and  upon  the  terms  thereinafter 
contained, — the  defendants  did  thereby,  as  far  as  they  lawfully  might, 
signify  their  consent  that  the  plaintiffs  and  their  servants,  workmen, 
and  agents,  might  at  any  time  and  times,  and  from  time  to  time  there- 
after, upon  reasonable  and  proper  notice  for  that  purpose  given  as 
thereafter  provided,  enter  into  the  several  streets  and  other  public 
places  within  the  said  district,  and  in  a  due,  proper,  and  careful  manner, 
under  the  superintendence  and  direction  of  the  defendants,  break  up 
and  remove  the  pavements  and  roads,  and  dig  and  sink  trenches,  and 
lay  down  proper  and  sufficient  iron  main-pipes  and  service-pipes  com- 
posed and  made  of  the  best  materials  and  in  the  soundest  manner,  in, 
under,  across,  and  along  the  said  streets  and  places,  for  the  purpose  of 
^2171  ^^^  ^^  ^  ^"^  ^      proper  manner  conveying  gas  for  '''lighting  the 

-I  same,  and  also  for  lighting  the  churches,  shops,  inns,  taverns, 
houses,  manufactories,  and  other  buildings  situate  within  the  said  district; 
and  also  from  time  to  time  to  take  up  and  carry  away  when  absolutely 
necessary  such  main-pipes,  service-pipes,  and  other  apparatus,  and  to 
lay  and  place  others  of  the  best  materials  and  construction  in  lieu 
thereof  with  the  least  delay  and  inconvenience  to  the  public  thorough- 
fare, as  occasion  should  require  or  should  be  deemed  expedient :  And, 
in  consideration  of  the  consent  thereinbefore  given,  the  plaintiffs  did 
thereby  covenant  with  the  defendants,  and  with  their  then  present  and 
future  clerk  on  their  behalf,  that  the  breaking  up  of  the  pavements  and 
roads,  streets,  and  places  in  pursuance  of  the  thereinbefore-mentioned 
authority,  should  be  done  in  a  careful  and  workmanlike  manner,  with 
as  little  damage  and  delay  as  might  be ;  and  that  the  plaintiffs  should 
and  would  furnish  and  lay  down  at  their  own  expense  all  such  main- 
pipes,  service-pipes,  and  other  apparatus  as  might  be  necessary  for  the 
conveyance  of  gas  for  lighting  the  public  lamps  in  the  said  streets  and 
other  public  places  within  the  said  parish  (exclusive  as  aforesaid),  con-  , 
structed  of  the  best  materials  and  in  the  most  workmanlike  manner, 
and  so  as  not  to  suffer  any  escape  of  gas  or  any  interruption  of  the 
due  and  proper  light  to  be  afforded  at  all  times  in  pursuance  of  the  said 
contract :  and  the  plaintiffs  did  thereby  further  covenant  with  the  de- 
fendants, that  they  the  plaintiffs  should  and  would,  by  their  own  work- 
men, and  at  their  own  costs  and  charges,  but  under  the  inspection  and 
direction  and  to  the  satisfaction  of  the  surveyor  to  the  defendants,  relay 
and  make  good  in  a  careful  and  sufficient  manner  the  whole  of  the  foot- 
way and  carriage-way  pavements  which  should  or  might  be  taken  up  or 
*21R1  ^^B^^i*^®^  ^7  ^^^  plaintiffs  for  any  purpose  whatsoever;  *and 

^  also  should  and  would,  in  like  manner,  fill  in  and  ram  down  the 
ground  or  soil  of  the  carriageway  over  and  above  the  main-pipes  and 
service-pipes,  and  cart  away  and  remove  all  or  such  portions  of  surplus 

f  round,  soil,  or  material  as  might  be  directed  by  the  surveyor  to  the 
efendants,  and  also  should  and  would  pay  or  cause  to  be  paid  to  the 
defendants,  at  and  after  the  rates  specified  in  the  schedule  thereunto 
annexed,  for  every  square  yard  of  carriageway  pavement  or  road  and 
footway  pavement,  which  should  or  might  be  relaid  or  made  good  by 
the  defendants  by  reason  of  the  same  having  been  disturbed  or  removed 
by  the  plaintiffs  at  any  time  thereafter  during  the  continuance  of  the 
said  contract  for  any  purposes  whatsoever,  and  the  like  sums  respect- 
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ively  for  ereiy  square  yard  of  the  carriageway  or  footway  pavement 
or  road  which  should  be  certified  by  the  said  surveyor  to  have  been 
relaid  or  made  good  a  second  time,  within  three  calendar  months  from 
Buch  relaying  or  making  good  as  thereinbefore  mentioned :  And  it  was 
thereby  expressly  declared  and  agreed  between  and  by  the  parties 
thereto,  that  the  whole  of  the  stand-pipes,  lantern-irons,  lanterns,  lamp- 
])08t8,  and  apparatus  that  were  then  and  might  thereafter  be  set  up  should 
be  the  property  of  the  defendants :  And  the  plaintiffs  thereby  further 
covenanted  with  the  defendants  that  the  plaintifis  should  and  would,  at 
their  own  costs  and  charges,  to  the  satisfaction  of  the  defendants  or 
their  surveyor,  for  and  during  the  term  of  three  years,  to  be  computed 
from  the  Ist  of  October,  1857,  determinable  as  thereinafter  mentioned, 
▼ell  and  sufficiently  light  or  cause  to  be  lighted  with  gas  in  all  and 
eyery  the  streets  and  other  public  places,  and  passages  in  the  said 
parish  in  which  their  mains  were  then  or  might  thereafter  be  laid 
(exclusive  as  thereinbefore  mentioned),  each  and  every  night  at  sunset, 
and  continue  lighted  until  sunrise,  such  number  of  '^'public  r*9ia 
lanterns,  to  be  fixed  upon  posts,  columns,  br  brackets,  provided  ■-  " 
or  to  be  provided  by  the  plaintifis,  or  under  or  in  pursuance  of  the 
direction  of  the  surveyor  of  the  defendants  for  the  time  being,  at  and 
after  the  rate  of  41.  IO9.  for  every  lantern  for  a  year,  and  so  in  pro- 
portion for  any  period  less  than  a  year  during  which  the' said  lanterns 
should  be  duly  supplied  and  lighted  with  gas, — such  gas  to  be  well 
and  sufficiently  purified,  so  that  the  said  gas  should  give  a  clear  and 
white  and  brilliant  light  agreeably  to  the  true  meaning  of  the  baid  con- 
tract, and  the  light  or  fiame  to  be  in  all  respects  such  a  light  or  flame  as 
was  known  by  the  name  of  the  large  bat's-wing  burner,  each  burner  con- 
Buming  at  the  rate  of  five  cubic  feet  of  gas  per  hour  at  the  least ;  and 
also  that  the  plaintifis  should  and  would,  whenever  required  so  to  do  by 
the  said  surveyor,  supply,  furnish,  set  up,  provide,  and  fix  all  such  posts, 
columns,  lantern-irons,  and  lanterns,  with  proper  service-pipes,  stop- 
cocks, bat's-wing  burners,  and  all  other  apparatus  necessary  thereto,  to 
the  satisfaction  of  the  said  surveyor,  and  at  or  in  such  places  as  he 
should  within  the  said  parish  (exclusive  as  thereinbefore  mentioned),  in 
which  the  plaintiffs  should  then  or  thereafter  should  have  mains  as  there- 
inbefore provided,  at  or  for  the  sum  of  5  guineas  for  each  such  post, 
column,  lantern-iron,  lantern,  service-pipe,  stop-cock,  bat*s-wing  burner, 
and  apparatus, — the  same  to  be  in  every  respect  of  as  good  materials 
and  workmanship  as  those  which  had  been  recently  supplied  by  the 
Imperial  Oas-Light  and  Coke  Company  under  former  contracts ;  and 
that  the  plaintifis  should  and  would  keep  the  main-pipes  and  service^ 
pipes  constantly  cleansed,  and  also  should  and  would  twice  in  each  and 
every  week,  or  oftener  if  necessary,  during  the  term  thereinbefore  men- 
tioned, cause  or  procure  the  said  lanterns  and  burners  to  be  well  and 
sufficiently  ^cleansed,  and  cause  and  procure  by  that  and  other  r^pon 
means  a  steady  and  uniform  liffht  to  be  produced  and  kept  up  ^  '^ 
within  the  hours  aforesaid, — aU  such  cleansings  to  be  done  under  tho 
direction  and  to  the  satisfaction  of  the  said  surveyor :  And  the  plaintifis 
did  thereby  further  covenant  to  and  with  the  defendants,  that,  if  they 
the  plaintifis  should  not  place  in  the  said  streets  or  places  all  such  main* 
pipes  and  service-pipes  to  the  foot  of  each  lamp-post  as  should  be  neces- 
sary for  lighting  the  whole  of  the  public  lamps  therein  with  gas,  within 
c.  B.  N.  8.  VOL.  VIII. — 10 
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the  distance  thereinbefore  mentioned,  then  and  in  such  case  they  the 
plaintiffs  should  and  would  pay,  over  and  above  all  other  payments,  \». 
for  every  yard  lineal  of  such  streets  and  places  in  respect  of  which  sucL 
default  should  take  place,  as  damages  stipulated  in  that  behalf,  and  so 
toties  qAoties  for  every  like  default ;  and  also  that  the  plaintiffs  should 
and  would,  at  their  own  costs,  repair  and  amend,  to  the  satisfaction  of 
the  said  surveyor,  all  such  lamp-posts,  columns,  brackets,  lantern-iron?, 
lanterns,  service-pipes,  stop-cocks,  burners,  broken  glass,  and  apparatus, 
throughout  the  said  streets  and  places,  as  should  be  broken  or  damaged, 
within  forty-eight  hours  after  notice  in  writing  of  the  same  being  so 
broken  or  damaged  should  be  given  or  left  at  the  office  of  the  plaintiffs, 
and,  in  default  thereof,  should  pay  the  sum  of  5^.  for  each  and  every 
neglect  or  omission  :  And  the  plaintiffs  did  thereby  further  covenant  with 
the  defendants,  that  so  often  as  the  said  lanterns  should  not  1>e  lighted 
at  sunset,  or  should  not  be  supplied  with  such  quantity  of  gas  as  afore- 
said, or  should  not  be  kept  properly  lighted  from  sunset  to  sunrise  to  the 
satisfaction  of  the  said  surveyor,  or  should  be  found  by  any  officer  of  the 
defendants  extinguished  between  sunset  and  sunrise,  then  the  plaintiffs 
should  and  would,  at  their  own  charges,  on  receiving  notice  thereof,  well 
*99i'1  ^"^  sufficiently  supply  *such  defect  by  oil  lamps  or  otherwise  as 
""^  ^  might  be  deemed  most  expedient;  and  that,  so  often  as  such 
neglect  should  happen,  and  that  in  case  and  as  often  as  any  such  neglect 
or  default  should  occur,  the  plaintiffs  should  and  would  remedy  the  same 
without  delay  or  pay  to  the  defendants  the  sum  of  2«.  6(2.  for  each  and 
every  day  on  which  such  default  or  neglect  should  continue :  And  also 
should  and  would  during  the  said  term,  under  the  direction  of  the  said 
surveyor,  paint  or  cause  to  be  painted  in  a  workmanlike  manner  twice 
over  with  good  and  proper  oil  colour  all  the  said  posts,  columns,  brackets, 
lantern-irons,  and  lanterns,  of  such  colours  as  should  be  directed  by  the 
said  surveyor,  as  follows,  viz.,  the  lanterns  inside  and  outside,  and  also 
the  posts,  columns,  brackets,  and  lantern-irons,  in  the  month  of  May  in 
every  year,  and,  in  default  thereof,  should  and  would  pay  to  the  defend- 
ants the  sum  of  bs.  for  every  such  post,  column,  bracket,  lantern-iron, 
or  lantern  which  should  not  be  so  painted  as  aforesaid :  And  the  plain- 
tiffs did  thereby  further  covenant  with  the  defendants  that  they  the 
plaintiffs  should  and  would  pay  the  amount  of  and  save  harmless  and 
keep  indemnified  the  said  vestry  from  and  against  all  costs,  charges,  and 
expenses  which  they  the  defendants  should  or  might  sustain,  expend,  or 
be  put  unto  for  or  by  reason  of  any  breach,  neglect,  or  default  in  any 
of  the  covenants,  articles,  and  things  therein  contained ;  and  that  they 
the  plaintiffs  should  and  would  bear,  pay,  and  discharge  all  the  costs, 
damages,  and  expenses  which  should  or  might  arise  or  be  occasioned  to 
or  be  incurred  or  sustained  by  the  defendants,  and  save,  defend,  keep 
harmless  and  indemnified  the  defendants  of,  from,  and  against  all 
actions,  suits,  indictments,  claims,  and  demands  whatsoever,  whicli 
should  be  incurred  or  sustained,  or  commenced,  prosecuted,  or  made 
♦•'^221  *S^^^^^  them,  or  any  of  them,  for  or  in  respect  of  *any  injury 
^  happening  or  arising  from  the  gas  thereby  contracted  to  be  sup- 
plied, by  or  through  the  negligence  or  carelessness  of  them  the  plaintiffs, 
or  their  servants,  agents,  or  workmen :  And  it  was  thereby  further  cove- 
nanted, declared,  and  agreed  by  and  between  all  the  said  parties  thereto, 
that  the  whole  of  the  works  to  be  performed  by  the  plaintiffs  by  virtue 
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of  the  8ai(l  presents  should  be  performed  in  the  best  manner  under  the 
superintendence  and  to  the  satisfaction  of  the  surveyor  of  the  defend- 
ants: And  the  defendants  did  thereby,  as  far  as  they  lawfully  could  or 
mi^bt,  covenant  and  agree  with  the  plaintiffs,  that,  if  the  plaintiffs  should 
and  did  paint  and  keep  the  said  columns  and  posts,  and  service-pipes, 
brackets,  lantern-irons,  lanterns,  stop-cocks,  bat's-wing  burners,  glass, 
and  other  apparatus  in  good  repair  and  condition,  and  well  and  effectu- 
ally light  the  said  lanterns  with  gas,  and  observe,  perform,  fulfil,  and 
keep  all  and  singular  the  covenants,  clauses,  and  agreements  therein 
contained,  and  which  on  their  part  ought  to  be  observed,  performed, 
and  kept,  in  all  respects,  and  particularly  according  to  the  true  meaning 
of  the  said  presents,  they  the  defendants  should  and  would  well  and  truly 
pay  or  cause  to  be  paid,  out  of  the  funds  in  their  hands,  or  which  they 
could  or  might  raise  or  obtain  by  virtue  of  the  powers  and  authorities 
then  vested  in  them,  unto  J.  R.  Hindc,  the  then  secretary,  or  unto  any 
future  secretary  for  the  time  being  of  the  plaintiffs,  or  such  other  person 
as  the  plaintiffs  might  appoint,  for  and  on  their  account,  for  every  lantern 
lighted  with  gas  by  them  the  said  plaintiffs,  at  and  after  the  rate  of  41. 
10».  by  the  year,  and  so  in  proportion  for  a  less  period  than  a  year  during 
irhich  such  lantern  should  be  actually  so  lighted,  painted,  and  repaired  as 
aforesaid,  in  manner  following,  that  is  to  say,  on  the  1st  of  October,  the  Ist 
*of  January,  the  1st  of  April,  and  the  1st  of  July  in  every  year,  r^ooo 
or  as  soon  after  as  conveniently  might  be,  without  any  deduction  ^ 
or  abatement  whatsoever :  And  it  was  thereby  further  mutually  cove- 
nanted and  agreed  between  the  said  parties  thereto,  that  the  said  yearly 
sum  of  il.  10s.  so  thereinbefore  covenanted  to  be  paid  by  the  defendants 
for  each  and  every  lamp  so  to  be  lighted,  painted,  and  repaired  as  afore- 
said, should  be  paid,  at  the  several  times  and  in  manner  thereinbefore 
mentioned,  into  the  hands  of  the  said  J.  R.  Hinde,  the  then  secretary 
of  the  plaintiffs,  or  unto  any  future  secretary,  or  such  other  person  as 
the  said  company  might  appoint,  for  the  use  of  the  plaintiffs,  whose 
receipt  or  receipts  should  be  binding  on  the  plaintiffs  for  so  much  money 
as  ID  the  said  receipts  should  be  expressed  or  acknowledged  to  have 
been  received  for  or  on  account  of  the  plaintiffs :  And  it  was  thereby 
provided,  that,  if  either  of  the  parties  thereto  should  be  desirous  to 
rescind,  put  an  end  to,  and  annul  the  said  agreement  and  contract  at 
the  end  of  the  first  or  second  year  of  the  term  of  three  years  thereby 
contracted,  and  if  such  desiring  party  should  give  the  other  party  three 
calendar  months'  notice  thereof  in  writing  before  the  expiration  of  the 
first  or  second  year  (as  the  case  might  be),  then  and  in  such  case,  the 
covenants  and  agreements  thereinbefore  contained  being  in  all  respects 
fulfilled  as  they  were  thereinbefore  covenanted  to  be,  the  said  agree- 
ment and  contract,  and  every  clause  and  thing  therein  contained,  should 
at  the  expiration  of  the  first  or  second  year  of  the  said  term  thereby 
contracted  for  (whichever  in  the  said  notice  should  be  expressed)  deter- 
mine and  be  utterly  void  to  all  intents  and  purposes,  in  like  manner  as 
if  the  whole  term  of  three  years  had  run  out  and  expired,  or  the  said 
agreement  or  contract  had  been  made  for  one  or  two  years  only,  any- 
thing in  the  said  ^presents  contained  to  the  contrary  thereof  r«o24 
notwithstanding,  save  and  except  such  right  of  action  or  other  *• 
remedy  which  either  of  the  said  parties  might  have  against  the  other 
or  others  of  them :  And  it  was  thereby  further  provided  that  nothing 
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therein  contained  should  apply  to  that  portion  of  the  said  parish  there- 
tofore called  the  district  of  Hans  Town  until  the  expiration  of  the  then 
existing  contract  bearing  date  the  11th  of  Jnne,  1851 :  And  lastly  it 
iras  thereby  mutnally  covenanted  and  agreed  by  and  between  the  said 
parties,  that,  if  any  dispate  should  arise  upon  the  terms  or  conditions  of 
the  said  contract,  or  the  construction  of  any  matter,  clause,  or .  thing 
therein  contained,  that  the  same  should  be  referred  to  such  person  as 
should  be  agreed  upon  between  the  said  parties,  and  who  should  hear 
the  evidence  to  be  offered  on  both  sides,  and  determine  any  such  dispate 
or  difference,  and  whose  award  when  made  should  be  binding  on  all 
parties ;  and  the  costs,  charges,  and  expenses  of  such  reference,  evi- 
dence, and  award  should  be  borne  and  paid  by  the  party  against  whom 
such  award  should  be  made :  Averment,  that  the  said  deed  had  been 
from  the  time  of  making  thereof  hitherto,  and  still  was,  in  full  force  and 
effect  and  not  determined,  and  that  the  said  term  of  three  years  thereby 
created  had  not  been  determined ;  and  that  they  the  plaintiffs  did  in 
pursuance  of  the  said  deed  supply  and  deliver  to  the  defendants,  who 
accepted  the  same,  large  quantities  of  gas  during  the  year  1858,  to  wit, 
to  the  value  of  22922.  69. ;  that  they  had  performed  all  conditions  pre- 
cedent on  their  part  to  be  performed  according  to  and  under  the  said 
deed ;  that  all  things  had  been  done  and  happened  necessary  to  entitle 
them  to  payment  from  the  defendants  in  the  manner  provided  by  the 
^9251  ^^^^  ^et^  for  the  said  gas  so  supplied  and  '^'delivered  as  afore- 
-'  said :  and  that  all  times  had  elapsed  necessary  to  entitle  the 
plaintiffs  to  such  payment  by  the  defendants  as  aforesaid,  and  to  main- 
tain the  action ;  yet  that  the  defendants  had  not  paid  the  plaintiffs,  or 
any  person  on  their  behalf,  for  the  said  gas  supplied  as  aforesaid,  or 
any  part  thereof,  but  had  therein  wholly  failed  and  made  default,  con- 
trary to  the  said  deed. 

The  second  count  stated,  that,  before  the  passing  or  coming  into 
operation  of  an  act  of  parliament  made  and  passed  in  the  session  of 

Sarliament  held  in  the  18th  and  19th  years  of  the  reign  of  her  present 
[ajesty,  and  intituled  '^  An  Act  for  the  better  local  management  of  the 
Metropolis,"  to  wit,  on  the  11th  of  June,  1851,  by  articles  of  agreement 
made  between  George  Bague,  &c.,  &c.,  on  behalf  of  themselves  and  all 
others  the  commissioners  who  then  or  might  thereafter  act  in  the  execu- 
tion of  an  act  of  parliament  made  and  passed  in  the  thirtieth  year  of 
the  reign  of  his  late  Majesty  George  the  Third,  intituled  '^  An  Act  for 
forming  and  keeping  in  repair  the  streets  and  other  public  passages  and 
places  within  a  certain  district  in  the  parish  of  St.  Luke,  Chelsea,  in 
the  county  of  Middlesex,  called  Hans  Town,  and  for  otherwise  improv- 
ing the  same,"  and  also  another  act  of  parliament  made  and  passed  in 
the  forty-third  year  of  the  same  reign,  being  ''  An  Act  for  amending, 
altering,  and  enlarging  the  powers  of  the  said  first-mentioned  act,'*  and 
being  the  major  part  of  the  commissioners  present  at  a  meeting  duly 
holden  on  the  12th  of  February  then  last  past,  and  thereinafter  de- 
scribed as  commissioners  of  the  first  part,  and  the  plaintiffs  of  the  second 
part,  and  sealed  by  the  said  parties  of  the  first  part,  and  with  the  seal 
of  the  said  plaintiffs, — after  reciting  that  the  plaintiffs  had  lately  ten- 
tered  to  the  said  commissioners  a  contract  in  writing  to  light  with  gas 
the  public  lamps  set  up,  or  thereafter  to  be  set  up,  in  the  streets  and 
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other  pablic  ^passages  and  places  within  the  said  district  of  r^ooa 
Hans  Town,  and  to  paint,  maintain,  repair,  and  keep  in  repair  ^ 
the  posts,  columns,  lanterns,  and  fittings  of  the  same,  for  the  term  of 
seven  jears,  to  be  compated  from  the  80th  of  June,  1851,  subject  to  the 
proviso  thereinafter  contained,  for  sooner  determining  the  same,  and  in 
the  manner  and  upon  the  terms  thereinafter  contained,  the  said  commis- 
sioners did  thereby,  as  far  as  they  lawfully  might,  signify  their  consent, 
&c.,  &c.  [setting  out  a  contract  similar  to  that  set  out  in  the  first  count]  : 
Averment,  that  the  said  deed  remained  and  was  continually  from  the 
time  of  the  making  thereof  until  the  expiration  of  the  said  seven  years 
therein  mentioned,  to  wit,  until  the  80th  of  June,  1858,  in  full  force 
and  effect,  and  not  determined  in  any  way ;  that  they  the  plaintiffs  did 
while  the  said  deed  was  in  full  force  and  effect  duly  supply  and  deliver 
before  the  said  80th  of  June,  1858,  large  quantities  of  gas  under  and 
according  to  the  terms  of  the  said  deed  for  the  purpose  of  lighting  the 
said  district  of  Hans  Town,  and  which  gas  was  before  the  last-mentioned 
day  so  used  in  lighting  the  said  district  under  the  said  deed :  that  they 
the  plaintiffs  had  performed  all  conditions  precedent  on  their  part  to  be 
performed  according  to  and  under  the  said  deed,  and  that  all  things  had 
been  done  and  happened  necessary  to  entitle  them  to  payment  of  the 
price  mentioned  in  the  said  deed  of  a  large  sum,  to  wit,  151Z.  IQs.  3d. 
for  and  in  respect  of  a  certain  quantity  of  the  gas  so  supplied  and 
delivered  as  aforesaid,  and  which  is  still  unpaid  for,  and  to  maintain 
this  action ;  that  the  said  district  of  Hans  Town  was  as  theretofore 
mentioned  and  is  a  district  within  the  said  parish  of  Chelsea,  in  the  said 
county  of  Middlesex ;  and  that  the  said  parish  of  Chelsea  is  a  parish 
mentioned  in  Schedule  A.  to  the  said  first-mentioned  act  of  parliament ; 
and  that  the  defendants  are  *and  were  before  this  suit  the  vestry  r«oo7 
of  the  parish,  and  body  corporate  under  the  provisions  of  the  '- 
said  act  of  parliament ;  yet  that  the  said  sum  of,  to  wit,  151Z.  16^.  8J., 
in  respect  of  the  said  gas  so  supplied  and  delivered  as  aforesaid,  had  not 
been  paid  to  the  plaintiffs,  and  was  still  due  and  owing  to  them. 

The  declaration  also  contained  counts  for  money  payable  by  the  de- 
fendants to  the  plaintiffs  for  gas  sold  and  delivered  by  the  plaintiffs  to 
the  said  commissioners  in  the  second  count  mentioned,  at  their  request, 
after  the  coming  into  operation  of  the  said  act  of  parliament  in  the  said 
second  count  mentioned  and  intituled,  &c. ;  for  money  payable  by  the 
defendants  to  the  plaintiffs  for  gas  sold  and  delivered  by  the  plaintiffs 
to  the  defendants  at  their  request ;  and  for  money  found  to  be  due  from 
the  defendants  to  the  plaintiffs  on  accounts  stated  between  them.  Claim 
4000;. 

Second  plea,  to  the  first  and  second  counts,  that  the  plaintiffs  did  not 
daring  the  said  period  light  the  said  public  lanterns,  or  cause  the  same 
to  be  and  continue  lighted,  pursuant  to  the  said  deeds,  to  the  satisfaction 
of  the  defendants  or  their  surveyor. 

Fourth  plea,  to  the  same  counts,  that  the  plaintiffs  did  not  during  the 
said  period  so  light  the  said  public  lanterns  during  each  and  every  night 
at  sunset,  and  so  continue  the  same  lighted  till  sunrise,  that  the  light 
or  flame  therein  was  such  a  light  or  flame  as  is  known  by  the  name 
of  the  large  bat's- wing  burner,  and  consumed  at  the  rate  of  five  cubic 
feet  of  gas  per  hour  at  the  least,  within  the  true  meaning  of  the  said 
deeds. 
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There  was  also  a  plea  of  payment  into  court  of  1800Z. 

The  plaintiffs  demurred  to  the  second  and  fourth  pleas,  the  grounds 

of  demurrer  stated  in  the  margin  of  each  demurrer  being,  **tnat  the 

matters  alleged  in  the  pleas  did  not  entitle  the  defendants  to  refuse  to 

♦2^81   *P"y  '^^  alleged,  and  afford  no  answer  to  the  claim  of  the  plain- 

■^  tiffs."     Joinder. 

BovilU  Q  C.  (with  whom  were  Pigott^  Serjt.,  and  Holland)^  in  sup- 
port of  the  demurrer8.(<i) — If  the  performance  by  the  plaintiffs  of  the 
several  matters  set  forth  in  the  second  and  fourth  pleas  were  a  condition 
precedent  to  the  defendants*  obligation  to  accept  and  to  pay  for  the  gas 
supplied  to  the  parish  lamps,  the  omission  to  cause  one  lamp  to  be  lighted 
for  a  night,  or  for  a  single  hour  between  sunset  and  sunrise,  would 
absolve  the  defendants  from  the  obligation  to  pay  anything.  A  propo- 
sition so  monstrous  cannot  be  for  a  moment  entertained.  If  it  be  neces- 
*2*^01  ®^^^  ^^  ^^^®  ^authorities,  the  case  falls  precisely  within  the  third 
J  rule  in  the  notes  to  Pordage  v.  Cole,  1  Wms.  Saund.  820  c,  where 
it  is  laid  down,  that,  '^  Where  a  covenant  goes  only  to  part  of  the  con- 
sideration on  both  sides,  and  a  breach  of  such  covenant  may  be  paid  for 
in  damages,  it  is  an  independent  covenant,  and  an  action  may  be  main- 
tained for  a  breach  of  the  covenant  on  the  part  of  the  defendant,  with- 
out averring  performance  in  the  declaration.  As,  where  A.  by  deed 
conveyed  to  B.  the  equity  of  redemption  of  a  plantation  in  the  West 
Indies,  together  with  the  stock  of  negroes  upon  it,  in  consideration  of 
500{.  and  an  annuity  of  1602.  for  life,  and  covenanted  that  he  had  a 
good  title  to  the  plantation,  was  lawfully  possessed  of  the  negroes,  and 
J3.  should  quietly  enjoy ;  and  B.  covenanted  that,  A.  well  and  truly 
performing  all  and  everything  therein  contained  on  his  part  to  be  per- 
formed, he  would  pay  the  annuity, — in  an  action  by  A.  against  B.  on 
this  covenant,  the  breach  assigned  was  the  non-payment  of  the  annuity: 
plea,  that  A.  was  not  at  the  time  legally  possessed  of  the  negroes  on  the 
plantation,  and  so  had  not  a  good  title  to  convey.  The  Court  of  King's 
Bench  held  the  plea  to  be  ill,  and  added,  that,  if  such  plea  were  allowed, 
any  one  negro  not  being  the  property  of  A,  would  bar  the  action :" 
Boone  v.  Eyre,  1  H.  Bl.  273,  n.  (a),  2  W.  Bl.  1812.  Stavers  v.  Curl- 
ing, 3  K  C.  355  (E.  C.  L.  R.  vol.  32),  3  Scott  740,  is  also  in  point. 

The  court  called  on 

KnowlcSy  Q.  C.  (with  whom  were  David  Keane  and  Watkin  Williams)^ 

(a)  Tho  points  marked  for  Argument  on  the  pari  of  the  plaintiffs  were  as  foUows  : — 

*'  That  the  matters  alleged  in  the  second  and  fourth  pleas  did  not  entitle  the  defendants  to 
refuse  to  pay  as  aUegcd,  and  afford  no  answer  to  the  claim  of  the  plaintiffs : 

"  That  the  performance  of  the  several  matters  set  forth  in  the  second  and  fourth  pleas  was 
not  a  condition  precedent  to  the  acceptance  of  gas  by  the  defendants,  and,  at  all  events,  was 
not  a  condition  precedent  to  payment  by  the  defendants  for  gas  actually  supplied  to  and 
ui  ccptcd  by  them : 

"  That,  even  if  the  performance  of  the  several  matters  set  forth  in  the  second  and  fourth 
pleas  was  a  oondition  precedent,  it  appears  upon  the  record  that  the  consideration  of  the  agree- 
ments mentioned  in  the  declaration  has  been  executed  in  part,  and  therefore  it  is  not  competent 
for  the  defendants  to  insist,  by  way  of  defence  in  this  action,  upon  the  non -performance  of  those 
things  which  were  originally  conditions  precedent: 

"  That  the  second  aod  fourth  pleas  only  show  at  most  a  partial  failure  of  perfofmaaoe  by 
the  plaintiffs  of  the  terms  of  the  contract  for  which  there  may  be  compensation  in  damages : 

"And  that  the  defendants  have,  by  accepting  the  gas  for  which  payment  is  claimed  in  this 
action,  estopped  themselves  from  setting  up  in  this  action  the  defences  set  forth  in  the  sMon4 
and  fourth  pleas." 
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to  support  the  pleas.(a)     The  '^'hardship  suggested  on  the  other  r^^o/) 
side  wonid  he  no  greater  than  would  be  the  hardship  of  compel-    '- 
ling  the  defendants  to  pay  the  plaintiffs  a  large  sum  for  each  lamp,  and 
leading  them  to  a  remedy  by  a  cross-action  for  breaches  of  covenant  on 
their  part.    The  deed  contains  two  classes  of  covenants.    The  first  class 
relates  to  the  breaking  up  and  replacing  the  pavements,  &c.    As  to  these, 
the  defendiints  are  satisfied  to  rely  on  the  covenants  of  the  plaintiffs. 
Then  comes  a  second  class  of  covenants  relating  to  the  lighting  of  the 
parish  lamps.     The  plaintifis  covenant  with  the  defendants  that  they 
will  to  the  satisfaction  of  their  surveyor,  well  and  sufficiently  light  the 
several  lamps  for  a  given  period  from  sunset  to  sunrise,  and  with  gas  of 
a  given  quality,  kc.     And  the  defendants  covenant  to  pay  at  the  rate 
of  4/.  10«.  per  annum  for  the  lamps  so  lighted.     The  consideration  for 
the  defendants'  covenant  is  the  covenant  by  the  plaintiffs  that  the  light 
shall  be  supplied  for  the  time  and  of  the  quality  and  quantity  specified. 
In  the  notes  to  Gutter  v.  Powell  (6  T.  R.  320),  in  Smith's  Leading  Gases, 
4th  edit.,  vol.  i.,  p.  19,  after  observing  the  general  rule  to  be,  ^'that, 
while  the  special  contract  remains  unperformed,  no  action  of  indebitatus 
assumpsit  can  be  brought  for  anything  done  under  it,"  it  is  said :  ^^  Wo 
now  come  to  the  exceptions  from  that  rule :  and  the  first  of  them  is  that 
adverted  to  by  Parke,  J.,  in  the  passage  just  cited  (from  Read  r.  Rann, 
10  B.  &  G.  438  (E.  G.  L.  R.  vol.  21)).     It  consists  of  cases  in  which 
something  has  been  done  under  a  special  contract,  but  not  in  strict  ac« 
cordance  with  the  terms  of  that  contract.    In  such  a  case  the  party  can* 
Bot  recover  the  remuneration  stipulated  for  in  the  contract,  because  he 
*has  not  done  that  which  was  to  be  the  consideration  for  it.     Still,  r*oqi 
if  the  other  party  have  derived  any  benefit  from  his  labour,  it  '- 
would  be  unjust  to  allow  him  to  retain  that  without  paying  anything. 
The  law,  therefore,  implies  a  promise  on  his  part  to  pay  such  a  remune- 
ration as  the  benefit  conferred  upon  him  is  reasonably  worth ;  and,  to 
recover  that  quantum  of  remuneration,  an  action  of  indebitatus  assumpsit 
is  maintainable."     [WiLLKS,  J. — That  is  wholly  inapplicable  to  a  body 
which  cannot  be  sued  except  on  a  contract  entered  into  in  writing  and 
in  a  particular  form.     It  has  been  held  in  the  Exchequer  that  that  rule 
does  not  apply  to  corporations.]     The  second  plea  in  substance  is,  that 
the  plaintiffs  have  not  performed  their  part  of  the  contract  by  lighting 
the  parish  lamps  in  the  manner  stipulated,  to  the  satisfaction  of  the 
defendants'  surveyor.    That  this  is  a  good  plea,  is  clear  from  Morgan  v. 
Birnie,  9  Bingh.  672  (E.  G.  L.  R.  vol.  23),  3  M.  &  Scott  76  (E.  G.  L.  R. 
vol.  30).     There,  the  defendant  was  to  pay  for  building  upon  receiving 
an  architect's  certificate  that  the  work  was  done  to  his  satisfaction :  the 
architect  checked  the  builder's  charges,  and  sent  them  to  the  defendant; 
and  it  was  held  that  this  did  not  amount  to  such  a  certificate  of  satisfac- 
tion as  to  enable  the  builder  to  sue  the  defendant,  although  the  defend- 
ant had  not  objected  to  pay  on  the  ground  that  no  sufficient  certificate 
had  been  rendered.     The  authority  of  that  case  has  repeatedly  been 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows : — 
"  Thftt  the  second  and  fourth  pleas  traverse  the  fulfilment  of  oonditions  necessary  to  be  per* 
fonntd  by  the  plaintiffs  in  order  to  entitle  them  to  be  paid  in  manner  and  to  the  amount  pro- 
vided for  in  and  by  the  several  deeds  in  the  declaration  set  forth ;  and  that,  if  the  issue  on 
•iUier  of  these  pleas  be  found  for  the  defendants,  the  plaintifis  are  only  entitled  to  rooovor  on 
^  qaantum  meruit,  to  which  a  third  count  is  directed." 
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recognised^  [Btlbs,  J.-^There  was  a  specific  and  clear  proyision  that 
no  part  of  the  work  should  be  paid  for  nntil  the  certificate  had  been 
obtained.]  In  Grafton  v.  The  Eastern  Gonnties  Railway  Company, 
8  Exch.  699, t  the  declaration  stated,  that,  by  a  certain  contract,  the 
plaintiffs  agreed  that  they  would,  during  a  certain  term,  supply  to  the 
defendants,  and  that  the  defendants  would  take  from  them,  all  the  coke 
^QQo-i  the  defendants'  company  should  require  at  Lowestoft ;  *aceord- 

^  ing  to  the  capacity  of  certain  ovens,  provided  that  the  said  coke 
should  be  of  the  best  quality ;  the  plaintiffs  on  their  part  engaging  that 
the  same  should  be  large,  and  of  the  best  quality,  and  equal  to  that 
made  from  the  best  Brancepeth  coal,  and  be  to  the  eatufaction  of  the 
eaid  company* e  inspecting  officer  for  the  time  being  ;  and  agreeing  that 
the  company  should  have  power  to  refuse  to  accept  coke  of  inferior 
quality  or  small  in  its  pieces^  and  to  purchase  what  they  might  require 
elsewhere  if  the  plaintiffs  did  not  supply  coke  of  the  best  quality,  and 
equal  to  that  above  described,  and  to  the  eatief action  of  the  eaid  cam- 
pany'e  eaid  officer^  and  to  charge  the  plaintiffs  with  the  excess  of  price 
beyond  the  said  contract  price.  The  declaration  then  contained  an 
averment,  that,  during  the  term,  the  plaintiffs  manufactured  and  supplied 
to  the  defendants,  in  the  manner  provided  by  the  said  agreement,  certain 
coke,  which  they  required  at  Lowestoft,  which  was  of  the  quality  re- 
quired by  the  agreement,  and  equal  to  that  made  from  the  said  Brance* 
peth  coal,  and  large  in  its  pieces ;  and  alleged  as  a  breach  the  refusal 
of  the  defendants  to  accept  the  said  coke.  It  was  held,  that,  according 
to  the  true  construction  of  the  agreement,  it  was  a  condition  precedent 
to  the  right  of  the  plaintiffs  to  insist  upon  the  defendants'  acceptance 
of  the  coke,  that  it  should  be  to  the  satisfaction  of  their  inspecting 
officer;  and,  consequently,  that  the  declaration,  which  omitted  that 
allegation,  was  bad  in  substance.  Then,  as  to  the  fourth  plea, — the 
doing  of  that  which  the  plaintiffs  are  there  alleged  not  to  have  done,  was 
clearly  a  condition  precedent  to  their  right  to  be  paid  under  the  con- 
tract. In  Glazebrook  v.  Woodrow,  8  T.  B.  866,  the  plaintiff  covenanted 
to  sell  to  the  defendant  a  school-house,  &c.,  and  to  convey  the  same  to 
him  on  or  before  the  1st  of  August,  1797,  and  to  deliver  up  the  posses- 
^itQQQ-i  sion  to  him  on  the  24th  of  June,  '*'1796 ;  and,  in  consideration 

^  thereof,  the  defendant  covenanted  to  pay  the  plaintiff  1201.  on  or 
before  the  1st  of  August,  1797 :  and  it  was  held,  that  the  covenant  to 
convey  and  that  for  payment  of  the  money  were  dependent  covenants, 
and  that  the  plaintiff  could  not  maintain  an  action  for  the  1202.  without 
averring  that  he  had  conveyed  or  tendered  a  conveyance  to  the  defend- 
ant. In  Ellen  v,  Topp,  6  Exch.  424,t  by  the  terms  of  an  indenture  of 
apprenticeship,  an  infant  was  placed  by  bis  father  (who  was  a  party  to 
the  indenture)  as  apprentice  to  a  master  described  in  the  indenture  as 
*^  an  auctioneer,  appraiser,  and  com- factor,"  '*  to  learn  his  art,  and  with 
him  after  the  manner  of  an  apprentice  to  serve."  After  the  making  of 
the  indenture  and  the  commencement  of  the  apprenticeship,  the  master 
wholly  relinquished  the  trade  of  corn-factor ;  whereupon  the  apprentice 
absented  himself  from  his  master's  service.  In  an  action  upon  the 
indenture,  by  the  master  against  the  father,  for  the  desertion  of  the 
apprentice,  it  was  held  that  the  relinquishment  by  the  master  of  his  trade 
of  corn-factor  was  a  good  answer  to  the  action,-^the  exercise  of  the 
three  trades  being  an  entire  and  indivisible  consideration  for  the  service 
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of  the  apprentice,  and  the  relative  duty  to  teach  the  three  heing  a  con- 
dition precedent.     Referring  to  the  third  rale  in  the  notes  in  1  Wms. 
Sannd.  820  c.  Pollock,  G.  B.,  says :  *^  There  is  often  a  difiSculty  in  its 
application  to  particular  cases,  and  it  cannot  be  intended  to  apply  to 
every  case  in  which  a  covenant  by  the  plaintiff  forms  only  a  part  of  the 
consideration,  and  the  residue  of  the  consideration  has  been  had  by  the 
defendant.     That  residue  must  be  the  iubstaniial  part  of  the  contract; 
and  if,  in  the  case  of  Boone  v.  Eyre,  two  or  three  negroes  h%d  been 
accepted,  and  the  equity  of  redemption  not  conveyed,  we  do  not  appre- 
hend that  the  plaintiff  could  *have  recovered  the  whole  stipulated  r^coo^ 
price,  and  left  the  defendant  to  recover  damages  for  the  non-con-  *- 
veyance  of  it."     So,  in  Graves  v.  Legg,  9  Exch.  709,t  by  a  written 
agreement,  the  plaintiff  contracted  to  sell  to  the  defendant  300  to  350 
bales  of  white  washed  Donskoy  fleece  wool,  laid  down  in  certain  ports 
in  England,  ^'  deliverable  at  Odessa  during  August  then  next,  to  bo 
shipped  with  all  despatch,  warranted  fair  average  quality ;  but,  should 
they  prove  otherwise,  to  be  taken  with  a  fair  allowance,  to  be  assessed 
by  Messrs.  H.  &  B.,  subject  to  the  safe  arrival  of  the  wool  in  good  con- 
dition at  any  of  the  ports  stated,  and  the  names  of  the  vessels  to  be 
declared  as  soon  as  the  wools  were  shipped^'*  &c.     To  an  action  for  the 
breach  of  this  contract,  by  not  accepting  the  wools,  the  defendant 
pleaded,  that  the  wools  were  bousht,  with  the  knowledge  of  both  parties^ 
for  the  purpose  of  reselling  in  the  course  of  the  defendant's  business ; 
that  wool  is  an  article  of  fluctuating  value,  and  not  saleable  until  the 
names  of  the  vessels  in  which  it  was  shipped  should  have  been  declared 
according  to  the  contract;  and  that  the  plaintiff  had  neglected  to  declare 
the  names  of  the  vessels  in  which  the  wools  were  shipped  until  an 
unreasonable  time  after  they  had  been  shipped :  and  it  was  held  that 
the  provision  in  the  contraot  that  the  names  of  the  vessels  in  which  the 
wools  were  shipped  should  be  declared  as  soon  as  they  had  been  shipped, 
was  a  condition  precedent  to  the  defendant's  obligation  to  accept  and 
pay  for  them,  and  consequently  that  the  plea  was  good.     Again,  in 
Roberts  v,  Brett,  18  G.  B.  561  (E.  G.  L.  B.  vol.  86),  bv  agreement  dated 
the  15th  of  May,  1855,  the  plaintiff  covenanted  forthwith  to  procure  a 
vessel  and  stow  on  board  a  certain  telegraphic  cable  then  at  M.'s  wharf,, 
and  to  rig,  provision,  and  man  her,  and  to  have  her  ready  for  sea  at  the 
Kore  on  or  before  the  15th  of  July :  and  the  defendant  covenanted  to 
pay  the  plaintiff  50002.  '^'by  instalments, — 10002,  seven  days  after  r^cooc 
the  arrival  of  the  vessel  at  M/s  wharf,  20002.  on  or  before  the  '-  " 
expiration  of  twenty-one  days  after  the  vessel  should  have  arrived  along- 
side M.'s  wharf,  and  the  remaining  2000Z.  as  soon  as  the  ship  should  put 
to  sea  from  the  Nore,  and  also  to  give  the  plaintiff  500  shares  in  a 
certain  company.     It  was  also  mutually  agreed  that  each  party  should, 
within  ten  days  after  the  execution  of  the  agreement,  give  and  execute 
to  the  other  a  bond,  with  two  sureties,  in  the  sum  of  50002.,  for  the  duo 
performance  of  the  covenants  on  his  part*    In  an  action  upon  this  agree- 
ment, the  breaches  assigned  being,  non-payment  by  the  defendant  of  the 
M002.,  or  any  part  thereof,  and  non-deUvery  of  the  shares, — ^it  was  held, 
that  the  execution  of  the  bond  by  the  plaintiff  was  a  condition  preoedeni 
to  his  right  to  sue  for  such  breaches.(a)     In  Neale  t;.  Badcliff,  15  Q.  B. 
916  (E.  G.  L.  B.  vol.  69),  the  plaintiff  and  defendants  agreed,  the  plains 

(a)  Affirmed  in  error,  Boberta  k  Bntt,  6  C.  B.,  N.  S.  611  (E.  C.  L.  B.  toU  95) 
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tiff  to  let,  and  the  defendants  to  take,  a  messuage,  barn,  stable,  and  out- 
buildings; and  the  defendants  agreed  to  keep  in  repair  the  said  messuage^ 
building^  and  premises^  the  same  being  first  put  into  repair  by  the  plain- 
tiff. In  an  action  of  assumpsit  for  non>repair, — the  declaration  alleging, 
that,  although  the  plaintiff  before  the  breach  of  promise  put  the  .s«iid 
messuage,  buildings,  and  premises  into  repair,  yet  the  defendants  did  not 
keep  the  same  in  repair,  and  the  defendants  pleading  that  the  plaintiff 
did  not  first  put  the  said  messuage,  buildings,  and  premises  into  repair, 
upon  vrhich  plea  issue  was  taken, — it  was  proved,  and  found  in  terni.^  by 
the  jury,  that  the  plaintiff  had  not  put  the  whole  premises  into  repair, 
but  part  only,  and  that  the  defendants  had  not  kept  that  part  in  repair; 
*^^B1  ^"^  the  jury  gave  damages  for  the  part.    It  was  held, — first,  ^ihat 

-I  the  repair  by  the  plaintiff  was  a  condition  precedent  to  the  obli- 
gation on  the  defendants  to  keep  in  repair, — secondly,  that,  on  this 
contract,  the  condition  precedent  could  not  be  divided,  and  that  the 
plaintiff  could  not  recover  for  non-repair  of  any  part  of  the  premises, 
without  having  first  repaired  the  whole.  In  Grey  v.  Friar,  4  House  of 
Lords  Cases  565,  A.  became  tenant  to  B.  of  a  colliery  and  also  of  some 
farm  land,  at  distinct  rents.  The  lease  contained  very  numerous  cove- 
nants as  to  the  payment  of  the  rents,  and  as  to  the  management  of  each 
property.  The  term  created  was  for  forty-two  years ;  but  the  tenant 
was  to  have  liberty  to  put  an  end  to  the  term,  on  giving  eighteen 
months'  notice  before  the  expiration  of  the  first  eight  years,  or  of  any 
subsequent  three  years.  The  proviso  which  gave  the  tenant  this  liberty, 
after  describing  the  giving  of  the  notice,  contained  these  words, — ''  then 
and  in  such  case  (all  arrears  of  rent  being  paid,  and  all  and  singular  the 
covenants  and  agreements  on  the  part  of  the  said  lessees  having  been 
duly  observed  and  performed),  this  lease,  and  every  clause  and  thing 
therein  contained,  shall,  at  the  expiration  of  the  first  eighth  year,  and 
thereafter  at  the  expiration  of  any  such  third  year,  cease,  determine,  and 
be  utterly  void:***  but,  nevertheless,  without  prejudice  to  any  claim  or 
remedy  which  any  of  the  parties  hereto  may  then  be  entitled  to  for 
breach  of  any  of  the  covenants  or  agreements  hereinbefore  contained." 
The  Court  of  Exchequer  (5  Exch.  584t)  had  held  that  this  proviso  did 
not  make  the  performance  of  all  the  covenants  a  condition  precedent  to 
the  tenant's  power  to  put  an  end  to  the  lease:  but  the  Exchequer 
Chamber  (5  Exch.  597),  held  that  the  proviso  did  make  the  perform- 
ance of  the  covenants  a  condition  precedent.  On  appeal  to  the  House 
of  Lords,  the  lords  being  equally  divided,  the  judgment  of  the  Exchequer 
*2371  ^^^'"^^^  ^^^  *affirmed.(a)     The  language  of  Willea,  C.  J.,  in 

^  Thomas  v.  Gadwallader,  Willes  496,  is  precisely  applicable  here. 
It  was  there  held,  that,  in  an  action  on  a  covenant  against  a  lessee  for 
not  repairing  (the  covenant  adding  ''  the  lessor  allowing  and  assigning 
timber  for  the  repairs"),  it  is  necessary  to  aver  that  the  lessor  did  allow 
and  assign  timber,  &c.  The  Lord  Chief  Justice,  in  stating  the  opinion 
of  the  Court,  says:  ^^I  expressed  my  dislike  of  those  cases,  though  they 
are  too  many  to  be  now  overruled,  where  it  is  determined  that  the  breach 
of  one  covenant,  though  plainly  relative  to  the  other,  cannot  be  pleaded 
in  bar  to  an  action  brought  for  the  breach  of  the  other,  but  the  other 
party  must  be  left  to  bring  his  action  for  the  breach  of  the  other ;  as, 
where  there  are  two  covenants  in  a  deed,  the  one  for  repairing,  and  the 

(«)  And  Me  Friar  v,  Qnj,  15  Q.  B.  S91  (B.  C.  L.  B.  toL  69),  and  Qny  v.  Friar,  15  Q.  B.  901. 


COMxMON  BENCH  REPORTS.    (3  J    SCOTT.     N.S.)         237 

other  for  finding  timber  for  the  reparations;  this  notion  plainly  tending 
to  make  two  actions  instead  of  one,  and  to  a  circuity  of  action  and  mul- 
tiplying actions,  both  which  the  law  so  much  abhors.  If,  therefore,  this 
were  a  new  point,  I  should  be  inclined  to  be  of  opinion,  that,  though, 
where  there  are  mutual  covenants  relative  to  one  another  in  the  same 
deed,  a  plaintiff  is  not  obliged  in  an  action  brought  for  the  breach  of 
them  to  aver  the  performance  of  the  covenant  which  is  to  be  performed 
on  his  part,  yet  that  the  defendant  in  such  action  may  in  his  plea  insist 
on  the  non- performance  of  the  covenant  to  be  performed  on  the  part  of 
the  plaintiff:  but  this  has  been  so  often  determined  otherwise,  that  it  is 
too  late  now  to  alter  the  law  in  this  respect.  But,  where  words  make  a 
condition  precedent  or  a  qualification  of  a  covenant,  as  the  present  case 
plainly  is,  all  the  cases  agree  that  the  plaintiff  in  his  declaration  must 
aver  the  performance  of  such  condition  or  qualification."  *Boone  r*oQQ 
r.  Eyre  was  a  very  different  case  from  this.  There,  the  estate  ^ 
was  conveyed.  [Byles,  J. — There  were  various  stipulations  there,  as 
there  are  here.]  All  the  cases  proceed  upon  the  inequality  in  the  posi- 
tion of  the  parties.  Here,  a  cross-action  would  by  no  means  meet  the 
justice  of  the  case.  The  whole  is  past  and  gone.  Besides,  there  is  a 
payment  into  court  of  1800^.  upon  the  indebitatus  count. 

Pigott^  Serjt,  in  reply,  was  stopped  by  the  court. 

Erle,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  court  upon 
these  demurrers  ought  to  be  for  the  plaintiffs;  and  I  found  that  opinion 
upon  the  construction  which  I  put  upon  the  contract  between  these  parties, 
gathering  that  construction  from  the  terms  of  the  instrument,  and  having 
regard  to  the  subject-matter  of  the  contract.  The  substance  of  the  deed 
is,  that  the  plaintiffs  contract  to  light  the  parish  lamps  for  a  given 
period  from  sunset  to  sunrise  with  gas  of  good  quality  and  sufficient  in 
quantity ;  and  the  parish  contract  to  pay  the  company  for  that  service 
at  the  rate  of  4Z.  lOs.  per  annum  for  each  lamp.  It  is  not  one  unity  of 
contract  on  one  side  and  of  promise  on  the  other.  Each  is  a  severable 
contract  and  promise.  It  manifestly  would  be  contrary  to  the  intention 
of  the  parties,  that  the  omission  of  the  plaintiffs  to  light  one  lamp  for  a 
single  night  should  defeat  the  claim  of  the  plaintiffs  to  be  paid  the  stipu- 
lated sum  in  respect  of  all  the  other  lamps  in  the  parish  which  were 
properly  lighted.  Mr.  Knowle»  suggests  that  there  is  an  indebitatus 
count,  upon  which  the  defendants  have  paid  1800/.  into  court.  But, 
when  we  are  considering  one  count,  and  the  rights  of  the  parties  in  res- 
pect of  the  line  of  pleadings  applicable  to  that  count,  we  cannot  have 
recourse  to  another  for  the  purpose  of  assisting  our  judgment.  We 
*can  only  deal  with  the  two  pleas  which  are  before  us,  and  the  r^cQqq 
demurrers  to  those  pleas.  Here  is  a  severable  contract,  with  a  I-  ^ 
severable  consideration,  and  a  severable  promise.  It  would  be  mon- 
8trous  to  hold  that  the  failure  to  keep  one  lamp  alight  should  operate 
an  entire  destruction  of  the  plaintiffs'  claim,  which  it  would  do  if  we 
were  to  hold  that  the  performance  by  them  of  each  and  every  of  the 
stipulations  in  the  deed  on  their  part  was  a  condition  precedent  to  their 
right  to  call  upon  the  defendants  for  the  stipulated  payments.  The 
case  of  Grey  v.  Friar  is  not  much  to  the  purpose.  There,  the  act  to 
be  done  by  the  lessees  to  entitle  them  to  put  an  end  to  the  lease,  was 
oue  and  indivisible.  Herej  as  it  seems  to  me,  there  is  a  severable  con- 
Bideratioa  and  a  severable  promise. 
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WiLLES,  J. — I  am  entirely  of  the  same  opinion.  The  pleas  might 
be  satisfied  and  proved  by  showing  that  on  one  night  a  single  lamp  went 
out  in  a  high  wind,  and  remained  nnlighted.  It  never  could  have  been 
the  intention  of  the  parties  that  the  plaintiffs'  right  should  be  defeated 
by  such  a  circumstance  as  that. 

Btlbs,  J. — I  am  of  the  same  opinion.  The  clearest  words  of  condi- 
tion must  yield  to  the  prominent  intention  of  the  parties  as  gathered 
from  the  whole  instrument.  The  words  were  very  clear  in  Boone  v.  Eyre. 
I  entertain  no  doubt  whatever. 

Keating,  J. — It  is  clear  to  my  mind  that  the  several  covenants  here 
were  intended  by  the  parties  to  be  independent,  and  not  mutual  cove- 
nants. Judgment  for  the  plaintiffs. 


»oA^T  *FREDRICK  WOODCOCK  PEDGRIFT,  Appellant;  BAR. 
^*"J       RINGTON  CHEVALLIER,  Respondent.    AprU  28. 

To  warrant  a  oonviction  under  the  Medical  Act)  21  &  22  YicL  o.  90,  a.  42,  for  acting  as  or  pre- 
tending to  be  a  surgeon,  there  mnat  be  nneqniyooal  eridence  that  the  party  has  go  acted  or 
pretended  :  it  i»  not  enough  that  he  ii  ao  called  by  peraona  whom  be  has  attended  profes- 
■ionally,  in  the  abaenoe  of  evidence  to  ahow  that  he  haa  done  lo  on  hia  own  account  and  for 
hia  own  profit  % 

Thb  following  case  was  stated  for  the  opinion  of  the  court  pursuant 
to  the  statute  20  &  21  Vict.  c.  4S : — 

At  the  Halesworth  (Suffolk)  petty  sessions,  on  the  26th  of  October 
1859,  Frederick  Woodcock  Pedgrift  was  charged  upon  the  information 
of  Barrington  Ghevallier,  for  that  he  did  on  the  5th  of  August,  1859,  at 
Wissett,  in  the  said  county,  wilfully  and  falsely  pretend  to  be  a  general 
practitioner,  contrary  to  the  form  of  the  statute  in  that  case  made  and 
provided.     The  evidence  given  on  that  occasion  was  as  follows : — 

Barrington  Chevallier  produced  a  book  which  he  stated  to  be  a  copy 
of  a  medical  register  published  in  pursuance  of  the  Medical  Act  On 
the  cover  of  this  book  were  the  words  ^^  By  authority :"  and  the  folfew- 
ing  is  a  copy  of  the  title-p^e, — "  The  Medical  Register,  pursuant  to 
an  act  passed  in  the  21  &  22  Vict  c.  90,  to  regulate  the  Qualifications 
of  Practitioners  in  Medicine  and  Surgery  ;  1859.  London  :  Published 
and  sold  at  the  Office  of  the  General  Council  of  Medical  Education  and 
Registration  of  the  United  Kingdom,  82,  Soho  Square :  Price  7«.  6i." 
The  book  then  contained  an  account  of  the  fees  for  registration,  the 
names  of  the  members  and  officers  of  the  general  council  of  medical 
education  and  registration,  in  which  Dr.  Francis  Hawkins  is  stated  to 
be  registrar  of  the  general  council ;  some  explanatory  notes  by  Dr.  Haw- 
kins ;  the  Medical  Acts  of  1858  and  1859 ;  and  a  table  of  abbreviations: 
and  then  followed  the  names  of  medical  men,  with  date  of  registration, 
residences,  and  qualifications,  extending  over  335  pages,  and  headed 
*2411  ^^^^  ^^^  words  and  figures  ^^  The  Medical  Register,  *1859." 
-■  The  witness  stated  that  he  had  searched  the  register,  and  that 
the  name  of  the  defendant  was  not  in  it. 

Jonathan  Warren  stated  that  he  was  a  labourer  at  Wissett,  and  a 
member  of  the  Rational  Sick  and  Burial  Association;  that  he  was 
admitted  February,  1858,  was  examined  by  the  defendant  before  being 
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admitted,  that  defendant  said  he  would  do,  and  passed  him ;  that  Mr. 
Cowlos  was  agent  of  the  club,  and  witness  paid  him  2«.  6d.  when  ho 
was  admitted.  Witness  produced  his  card,  which  was  headed  ''  Rational 
Sick  and  Burial  Association.  Branch  No.  63.  Mr.  Jonathan  Warren 
was  admitted  to  Class  No.  3  on  the  1st  day  of  February,  1858.  Pro- 
gressive No.  60,"  and  contained  columns  for  figures,  to  be  filled  up  with 
Babscriptions  paid  or  in  arrear,  some  of  which  were  filled  up,  and  ended 
with  ^'Mr.  John  Gowles,  residing  at  Halesworth,  agent;  Mr.  F.  W. 
Pedgrift,  residing  at  Halesworth,  medical  attendant."  The  witness 
farther  stated,  that,  on  the  5th  of  August  last,  he  sent  for  the  defend- 
ant, that  the  defendant  c^me  and  saw  him,  said  his  complaint  was  stop- 
page of  water,  and  gave  him  some  medicine. 

Martha  Warren,  wife  of  the  last  witness,  stated  that  she  was  a  mem- 
ber of  the  club ;  that  she  was  examined  by  the  defendant  in  February, 
1858 ;  that  she  asked  the  defendant  whether  he  was  the  surgeon  they 
were  to  send  for  if  she  or  her  husband  were  ill ;  that  he  said  he  was ; 
that  she  was  present  when  the  defendant  examined  her  husband  on  the 
5th  of  August ;  that  she  told  the  defendant  they  belonged  to  the  club ; 
and  that,  after  the  defendant  came  down,  he  mixed  some  medicine  for 
her  husband,  and  said  he  should  cup  him  in  the  evening  if  he  were  not 
better.  The  court  asked  this  witness  whether  she  considered  the  defend- 
ant as  the  medical  officer  of  the  club ;  and  she  said  she  did. 

*Jdhn  Gowles  stated  that  he  was  the  agent  of  the  Rational  r^n^o 
Sick  and  Burial  Association ;  that  members  on  being  admitted  '- 
pass  a  doctor,  and  that  the  doctor's  certificate  is  sent  to  Manchester ; 
that  Jonathan  Warren  was  a  member,  and  witness  received  his  contri- 
butions; that  Mr.  Irwin  has  been  medical  attendant  since  August,  1858; 
that  the  change  was  made  on  account  of  a  communication  from  Mr. 
Tidd  Pratt  to  the  effect  that  they  must  have  a  regularly  qualified  medi- 
cal man,  in  consequence  of  which  the  witness  saw  the  defendant,  who 
said  that  he  was  not  qualified,  and  that  Mr.  Irwin  had  come  to  take  his 
place.  The  witness  admitted,  that,  since  that,  he  had  continued  to 
describe  the  defendant  as  the  surgeon  to  the  club ;  and  he  first  said  that 
his  doing  so  was  an  error,  and  afterwards  that  it  was  because  the  country 
members  would  not  know  who  Mr.  Irwin  was.  The  witness  produced 
several  papers  relating  to  the  illness  of  members  of  the  club,  dated  from 
August  to  December,  1858.  The  following  is  a  copy  of  the  latest  in 
date, — 

'^Rational  Sick  and  Burial  Association.  Chief  Office,  44,  Thomas 
Street,  Manchester.     Branch  No.  6S,  held  at  Halesworth. 

"  Schedule  of  visiting  officers  attending  Mr.  Benjamin  Buller^  mem- 
ber of  Glass  No*  4,  Residence,  Bridge  Street^  who  declared  upon  the 
sickness-fund  on  the  9th  December^  1858,  at  —  o'clock  in  the . 

^*Mr.  William  CoUingij  chairman:  Mr.  Q-eorge  Ayers^  Mr.  John 
Gooehj  sickness- visitors :  Mr.  F.  W,  Pedgrift,  medical  attendant :  Sur- 
gery or  residence,  HaUuworth :  Mr.  John  CowleSy  branch  agent :  Mr. 
William  Woolstencroft,  general  agent." 

The  figures  and  words  in  italics  are  written ;  the  remainder  is  printed. 
The  written  part  is  apparently  all  written  with  the  same  ink,  at  the 
same  time.     On  another  side  is  the  following, — 

^*  To  the  agent  of  the  Halesworth  Branch,  No.  63,  of  the  Ra-  r^o^g 
tional  Sick  and  Burial  Association,  1858.  '- 
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**  Sir, — This  certifies  that  I  am  now  restored  to  health,  and  so  far 
recovered  from  my  late  sickness  as  to  be  able  to  resume  my  employment, 
and  with  the  opinion  of  my  medical  attendant  I  do  hereby  declare 
myself  off  the  funds  of  the  association.     I  do  also  hereby  acl^nowledge 

that  I  have  received  the  sum  of  6*.  Sd.,  being weeks  and  3  days* 

pay  during  the  period  of  my  sickness.     As  witness  my  hand  this  ISth 
day  of  December,  1858. 

(Signed)  "  Benjamin  Buller. 

"  Certified  by  me  Richard  Phibbs  Irwin^  M.R.C.S,^  ^<?.,  ^c,  medical 
attendant. 

"  Surgery  or  residence  of  medical  attendant,  Thorofare  Street^  HaUh 
ioorOi" 

The  other  four  papers  are  in  the  same  form,  all  describing  the  defend- 
ant as  medical  attendant,  but  all  signed  by  Mr.  Irwin  as  medical  attend- 
ant. The  witness  said  he  had  other  similar  papers  at  home,  signed  by 
the  defendant  for  Mr.  Irwin.  He  said  Mr.  Irwin  received  all  moneys, 
and  that  the  defendant  was  not  paid  anything  for  attending  the  clab. 
He  subsequently  said  that  the  1st  of  October,  1859,  was  the  day  Mr. 
Irwin  was  formally  elected  surgeon  to  the  club. 

The  counsel  for  the  defendant  objected, — ^first,  that  the  book  produced 
by  Dr.  Barrington  Chevallier  was  not  a  copy  of  the  register  within  the 
meaning  of  the  27th  section  of  the  Medical  Act,  and  was  therefore 
improperly  admitted  in  evidence, — secondly,  that  the  evidence  adduced 
of  Jonathan  Warren  being  a  member  of  the  club  was  improperly  ad- 
mitted,— thirdly,  that  the  evidence  adduced  of  Martha  Warren  being  a 
*2441  ™®™'^®^  ^f  *^®  ^^^^  ^^  improperly  admitted, — fourthly,  that 
^  *the  question  put  by  the  court  to  the  witness  Martha  Warren 
was  improper,  and  her  answer  inadmissible, — fifthly,  that  there  was 
nothing  in  the  Medical  Act  to  prevent  the  defendant  practising,— 
sixthly,  that  there  was  no  evidence  to  convict  the  defendant  of  any 
offence  under  that  act. 

The  justices  considered,  from  the  evidence  above  set  forth,  that  the 
defendant  did  on  the  day  named  wilfully  and  falsely  pretend  to  be  a 
general  practitioner.  They  therefore  convicted  him  of  the  offence  with 
which  he  was  charged,  in  the  penalty  of  10^.,  and  2/.  5ir.  costs:  and, 
he  having  served  them  with  a  notice  that  he  was  dissatisfied  with  their 
determination  as  being  erroneous  in  point  of  law,  and  made  application 
for  a  case  for  the  opinion  of  this  court,  they  therefore  submitted  this 
case  for  the  opinion  of  the  court,  in  order  that,  if  their  determination 
were  right,  the  conviction  might  be  affirmed,  or,  if  wrong,  might  be 
reversea. 

Lushj  Q.  C.  (with  whom  was  If.  Palmer)^  for  the  appellant. — The 
conviction  in  this  case  proceeded  upon  the  40th  section  of  the  Medical 
Act,  21  &  22  Vict.  c.  90,  which  enacts  that  ^'  any  person  who  shall 
wilfully  and  falsely  pretend  to  be  or  take  or  use  the  name  or  title  of  a 
physician,  doctor  of  medicine,  licentiate  of  medicine  and  surgery,  bache- 
lor of  medicine,  surgeon,  general  practitioner,  or  apothecary,  or  any 
name,  title,  addition,  or  description  implying  that  he  is  registered  under 
this  act,  or  that  he  is  recognised  by  law  as  a  physician  or  surgeon,  or 
licentiate  in  medicine  and  surgery,  or  a  practitioner  in  medicine,  or  an 
apothecary,  shall,  upon  a  summary  conviction  for  any  such  offence,  pay 
a  sum  not  exceeding  202."    Where  is  the  evidence  here  that  Mr.  Fed- 
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grift  has,  since  the  day  on  which  the  act  came  into  operation  (1st  Oct. 
1858),  wilfully  and  falsely  pretended  to  be  or  taken  or  used  the  r^  045 
^name  or  title  of  a  physician,  doctor  of  medicine,  licentiate  in  ^ 
medicine  and  surgery,  bachelor  of  medicine,  surgeon,  general  practi- 
tioner, or  apothecary  ?  According  to  the  evidence,  it  appears  that  all 
that  he  has  done  since  August,  1858,  was  done  as  assistant  to  Mr. 
Irwin,  who  had  been  appointed  the  medical  officer  of  the  club  in  his 
stead.  And,  if  there  was  any  evidence  that  he  had  assumed  either  of 
those  characters,  there  was  none  that  he  had  done  so  falsely,  or  that  he 
was  not  in  fact  a  duly  qualified  practitioner;  and  there  is  nothing  in 
the  act  which  makes  it  necetsari/  for  a  qualified  practitioner  to  cause 
himself  to  be  registered.  The  only  penalty  imposed  on  him  for  the 
omission  to  register,  is,  that  he  shall  not  be  entitled  to  recover  any 
charge  in  any  court  of  law  for  any  medicine  or  surgical  advice,  attend- 
ance, or  for  the  performance  of  any  operation,  or  for  any  medicine 
which  he  shall  have  both  prescribed  and  supplied, — s.  32 ;  and  that  he 
shall  be  ineligible  for  certain  appointments, — ^s.  36.  [Keating,  J. — 
The  magistrates  seem  to  have  assumed  that  there  was  some  secret 
arrangement  by  which  Mr.  Pedgrift  was  to  receive  the  emoluments  of 
the  practice  in  the  name  or  through  the  hands  of  Mr.  Irwin :  but  I  see 
no  evidence  of  that.  Byles,  J. — All  that  appears,  is,  that  some  one 
calls  him  a  medical  practitioner.] 

No  counsel  appeared  in  support  of  the  conviction. 

Erle,  C.  J. — Deeply  impressed  as  I  am  with  the  importance  of  this 
act  of  parliament,  I  think  we  are  bound  before  we  sustain  a  conviction, 
to  see  that  it  is  founded  upon  sufficient  evidence  that  the  party  com- 
plained of  has  wilfully  and  falsely  done  that  which  the  statute  prohibits. 
Cpon  the  statement  submitted  to  us  in  this  case,  I  see  no  evidence  to 
warrant  the  "^conclusion  the  magistrates  have  come  to :  and  no  r»o46 
one  appears  before  us  to  support  the  conviction.  It  seems  that  ^ 
Mr.  Pedgrift  was  practising  before  the  passing  of  the  act  as  a  surgeon 
and  accoucheur ;  but  that  from  that  period  he  has  carefully  abstained 
from  so  doing  or  from  so  holding  himself  out.  My  Brother  Keating 
has  suggested  that  which  probably  was  operating  on  the  minds  of  the 
jastices.  But  that  is  mere  conjecture :  there  is  nothing  in  the  evidence 
as  stated  to  us  to  warrant  the  conviction. 

The  rest  of  the  court  concurring,  Appeal  allowed.(a) 

(a)  See  the  next  case. 


FREDERICK  WOODCOCK  PEDGRIFT,  Appellant ;   BARRING- 
TON  GHEVALLIER,  Respondent.     Feb.  23. 

A.  and  B.  (the  latter  being  a  duly  qualified  medical  practitioner)  jointly  occupied  a  house,  on 
ooe  door  of  irhich  was  a  plate  with  the  name  of  Mr.  A.  engraved  thereon.  On  another 
plate  on  the  same  door,  nnder  the  former,  but  enclosed  in  the  same  frame,  was  the  name  of 
Mr.  B.,  with  the  addition  of  tae  words  **  Surgeon,  Aocoucheur,"  dbc  On  another  door  was 
written  the  wore.  "  Surgery,"  and  on  a  lamp  over  the  door,  "  Surgeon  Accoucheur."  The 
name  of  A.  was  not  in  the  Medical  Register. 

Upon  a  complaint  under  the  Medical  Act,  21  A  22  Vict.  o.  00,  s.  40,  the  justices,  assuming 
firoa  the  above  facts  that  A.  **faUely  pretended  to  be  a  surgeon,"  oonvioted  him  in  the 
paalty  of  10^ 
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This  court,  on  ftpp«al  ander  the  20  A  21  Viet.  o.  43,  qnaahed  the  eonrietion,  on  the  gromid  that 

there  was  no  evidence  to  warrant  it. 
SembU,  that  a  book  purporting  to  be  a  copy  of  the  **  Medical  Register/'  pursnant  to  the  act, 

and  professing  to  be  "  published  and  sold  at  the  office  of  the  General  Council  of  medieil 

education  and  registration/'  is  skdmissibla  under  §.  27. 

The  following  case  was  stated  for  tbe  opinion  of  the  coort  pursuant 
to  the  statute  20  &  21  Vict.  c.  48  :— 

At  the  Halesworth  (Suffolk)  petty  sessions,  on  the  26th  of  October, 
1859,  Frederick  Woodcock  Pedgrift  was  charged  upon  the  information 
*2471  ^^  Harrington  *Chevallier,  for  that  he  did  on  the  12th  of  Octo- 
-l  ber,  1859,  at  Halesworth,  in  the  said  county,  wilfully  and  falsely 
pretend  to  be  a  surgeon,  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided. 

On  the  hearing  of  the  case,  a  book  was  produced,  which  was  stated  to 
be  a  copy  of  a  medical  register  published  in  pursuance  of  the  Medical 
Act.  On  the  cover  of  uiis  book  are  the  words  "  By  Authority ;"  and 
the  following  is  a  copy  of  the  title-page, — "  The  Medical  Register, 
pursuant  to  an  act  passed  in  the  21  &  22  Victoria,  c.  90,  to  regulate  the 
Qualifications  of  Practitioners  in  Medicine  and  Surgery :  1859,  Lon- 
don :  Published  and  sold  at  the  office  of  the  General  Council  of  Medical 
Education  and  Registration  of  the  United  Kingdom,  82,  Soho  Square: 
Price  7«.  6(2."  The  book  then  contained  an  account  of  the  fees  for 
registration,  the  names  of  the  members  and  officers  of  the  general  coun- 
cil of  medical  education  and  registration,  in  which  Dr.  Francis  Hawkins 
is  stated  to  be  registrar  of  the  general  council,  some  explanatory  notes 
by  Dr.  Hawkins,  the  medical  acts  of  1858  and  1859,  a  table  of  abbrevia- 
tions, and  then  follow  the  names  of  medical  men,  with  date  of  registra- 
tion, residences,  and  qualifications,  extending  over  835  pages,  and  headed 
with  the  words  and  figures,  ^^  The  Medical  Register,  1859." 

It  was  also  proved,  that,  on  a  door  of  the  house  in  which  the  defend- 
ant and  Mr.  Richard  Phibbs  Irwin,  a  registered  surgeon,  lived,  and  for 
which  they  were  jointly  assessed  to  the  rates,  was  a  plate  in  a  wooden 
frame,  on  which  was  engraved, — 

Mr.  Pedgrift. 
Mr.  Irwin. 

Surgeon^  Accoucheur^  fe. 

It  appeared  that  the  name  of  Mr.  Pedgrift  was  on  a  separate  piece 
*24S1  ^^  plate  from  the  rest:  but  there  was  no  *di vision  between  the 
■»  names  of  Mr.  Pedgrift  and  Mr.  Irwin,  except  the  line  which  was 
necessarily  apparent  where  the  two  pieces  of  plate  joined.  It  also 
appeared  that  "  Surgery"  was  written  on  another  door,  and  "  Surgeon 
Accoucheur"  on  the  lamp  over  the  door. 

The  counsel  for  the  defendant  objected, — ^first,  that  the  book  produced 
was  not  a  copy  of  the  register,  within  the  meaning  of  the  27th  section 
of  the  Medical  Act,  1858,  and  was  therefore  improperly  admitted  in 
evidence, — secondly,  that  there  was  no  evidence  that  the  defendant 
pretended  to  be  a  surgeon, — thirdly,  that  there  was  no  evidence  that  he 
was  not  a  surgeon. 

The  justices  considered  that  the  words  "  Surgeon,  Accoucheur,  &c.," 
on  the  plate,  were  intended  to  apply  equally  to  Mr.  Pedgrift  and  Mr. 
Irwin.  They  therefore  considered  that  the  defendant  did  on  the  12tb 
day  of  October  wilfully  and  falsely  pretend  to  be  a  surgeon ;  and  they 
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convicted  him  of  the  offence  with  which  he  was  charged,  in  the  penalty 
of  101.,  and  11.  IZa.  costs.  And,  he  having  served  them  with  a  notice 
that  he  was  dissatisfied  with  their  determination  as  being  erroneous  in 
point  of  law,  and  made  application  for  a  case  for  the  opinion  of  this 
court,  the  justices  stated  this  case,  in  order  that,  if  their  determination 
were  right,  the  conviction  might  be  affirmed,  or,  if  wrong,  might  be 
reversed. 

ZrU^A,  Q.  C.  (with  whom  was  N.  Palmer\  for  the  appellant. — The 
evidence  to  fix  the  appellant  with  the  offence  charged  is  as  defective  in 
this  case  as  in  the  last.  It  appears  that  the  appellant  and  a  Mr.  Irwin, 
a  duly  qualified  medical  practitioner,  jointly  occupied  a  house  at  Uales- 
¥orth ;  that  the  names  of  the  appellant  and  Mr.  Irwin  appeared  on  one 
of  the  doors  of  the  house,  that  of  the  latter  having  under  it  the  words 
"Surgeon,  Accoucheur,"  and  that  of  the  former  being  *clo8e  r^toiq 
above,  but  on  a  separate  plate ;  and  that,  on  another  door  was  *- 
written  the  word  "  Surgery,"  and  on  a  lamp  over  the  door  "  Surgeon 
Accoucheur."  [Erle,  G.  J. — Combining  the  statements  ifi  this  case 
with  those  contained  in  the  former  one,  the  conviction  might  possibly 
be  justified.  That  shows  that  the  suggestion  thrown  out  by  my  Brother 
Keating  in  the  other  case  was  in  all  probability  well  founded.  Keat- 
ing, J. — The  magistrates  say  that  they  considered  that  the  words  "  Sur- 
geon, Accoucheur,  &c.,"  on  the  plate,  were  intended  to  apply  equally 
to  both.  Eblb,  G.  J. — That  is  a  conclusion  of  fact.]  And  one  which 
there  is  no  evidence  whatever  to  justify.  Of  itself  it  is  no  evidence  of 
the  appellant  having  held  himself  out  as  a  surgeon  and  accoucheur ; 
and  there  is  no  proof  of  his  having  since  the  passing  of  the  act  ever 
acted  in  either  ot  those  capacities.  [Willes,  / — The  appellant  gives 
no  evidence  as  to  why  his  name  appeared  in  so  equivocal  a  position.] 
For  anything  that  appears,  he  might  have  been  a  lodger.  [Btles,  J. — 
The  case  finds  that  he  and  Irwin  jointly  occupied  the  house,  and  were 
jointly  assessed  to  the  rates  in  respect  of  it.  The  magistrates  do  not 
say  that  the  words  under  the  name  of  Irwin  appeared  to  apply  to  both 
the  parties ;  but  merely  that  they  considered  that  they  were  intended  so 
to  do.]  They  have  acted  upon  a  mere  suspicion  or  surmise.  Then, 
assuming  that  the  appellant  did  hold  himself  out  as  a  surgeon,  there  is 
no  evidence  that  he  did  sofabely.  There  is  nothing  in  the  act  which 
requires  one  who  before  its  passing  was  a  licentiate  in  medicine,  or 
member  of  the  college  of  physicions  or  surgeons,  to  register  at  all :  and 
the  penal  clause  (s.  40)  only  applies  to  those  who  wilfully  and  falsely 
pretend  to  be  or  take  or  use  the  name  or  title  of  a  physician,  doctor  of 
medicine,  licentiate  in  medicine  and  surgery,  bachelor  of  medicine,  sur- 
geon, general  practitioner,  or  apothecary,  or  any  name,  title,  *addi-  riieo^A 
tion,  or  description  implying  that  he  is  registered  under  the  act.  ^ 
There  is  no  evidence  here  that  what  the  appellant  is  assumed  to  have 
done  was  done  falsely.  The  case  does  not  even  find  that  he  was  not 
registered.  The  only  effect  of  an  omission  on  the  part  of  a  duly  quali- 
fied practitioner  to  cause  himself  to  be  registered,  is,  that  he  is  disen- 
titled to  sue  for  advice,  attendance,  medicines,  &c.  (s.  32),  and  is  dis- 
qualified for  holding  certain  appointments, — s.  36.  The  material  sections 
of  the  act  are,  the  15th,  17tn,  and  81st.  The  15th  section  enacts  that 
"  every  person  now  possessed,  and  (subject  to  the  provisions  hereinafter 
contained)  every  person  hereafter  becoming  possessed  of  any  one  or 
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more  of  the  qualifications  described  in  the  schedule  (A.)  to  this  act,  shall, 
on  payment  of  a  fee  not  exceeding  21 ,  in  respect  of  qualifications  ob- 
tained before  the  1st  of  January,  1859,  and  not  exceeding  5Z.,  in  respect 
of  qualifications  obtained  on  or  after  that  day,  be  entitled  to  be  registered, 
on  producing  to  the  registrar  of  the  Branch  Council  for  England,  Scot- 
land, or  Ireland  the  document  conferring  or  evidencing  the  qualification 
or  each  of  the  qualifications  in  respect  whereof  he  seeks  to  be  so  regis- 
tered, or  upon  transmitting  by  post  to  such  registrar  information  of  his 
name  and  address,  and  evidence  of  the  qualification  or  qualifications  in 
respect  whereof  he  seeks  to  be  registered,  and  of  the  time  or  times  at 
which  the  same  was  or  were  respectively  obtained  ;'*  and  then  follows  a 
proviso  as  to  colleges  and  other  bodies.  The  17th  section  enacts  that 
**  any  person  who  was  actually  practising  medicine  in  England  before 
the  1st  day  of  August,  1815,  shall,  on  payment  of  a  fee  to  be  fixed  by 
the  General  Council,  be  entitled  to  be  registered  on  producing  to  the 
registrar  of  the  Branch  Council,  for  England,  Scotland,  or  Ireland  a 
declaration  according  to  the  form  in  Schedule  (B.)  to  this  act,  signed  by 
^2^1-1   hitn*  01*  *upon  transmitting  to  such  registrar  information  of  his  name 

-I  and  address,  and  enclosing  such  declaration  as  aforesaid.'*  And 
the  31st  section  gives  certain  privileges  to  persons  registered,  enacting 
that  "  every  person  registered  under  this  act  shall  be  entitled,  according 
to  his  qualification  or  qualifications,  to  practice  medicine  or  surgery,  cr 
medicine  and  surgery,  as  the  case  may  be,  in  any  part  of  Her  Majesty's 
dominions,  and  to  demand  and  recover  in  any  court  of  law,  with  full 
costs  of  suit,  reasonable  charges  for  professional  aid,  advice,  and  visits, 
and  the  cost  of  any  medicines  or  other  medical  or  surgical  appliances 
rendered  or  supplied  by  him  to  his  patients :  Provided  always  that  it 
shall  be  lawful  for  any  college  of  physicians  to  pass  a  by-law  to  the 
effect  that  no  one  of  their  fellows  or  members  shall  be  entitled  to  sue  in 
manner  aforesaid  in  any  court  of  law ;  and  thereupon  any  such  by-law 
may  be  pleaded  in  bar  to  any  action  for  the  purposes  aforesaid  com- 
menced by  any  fellow  or  member  of  such  college.*'  Then,  the  book 
produced  (the  admissibility  of  which  was  objected  to)  was  not  a  copy  of 
the  register  within  the  meaning  of  the  27th  section.  That  section  en- 
acts that  *'  the  registrar  of  the  General  Council  shall  in  every  year  cause 
to  be  printed^  publishedy  and  sold^  under  the  direction  of  such  council 
(i.  e.  the  General  Council,  constituted  as  provided  by  ss.  3,  4),  a  correct 
register  of  the  names,  in  alphabetical  order  according  to  the  sur- 
names, with  the  respective  residences,  in  the  form  set  forth  in  schedule 
(D.)  to  this  act,  or  to  the  like  effect,  and  medical  titles,  diplomas,  and 
qualifications  conferred  by  any  corporation  or  university,  or  by  Doctorate 
of  the  Archbishop  of  Canterbury,  with  the  dates  thereof,  of  all  persons 
appearing  on  the  general  register  as  existing  on  the  Ist  day  of  January 
in  every  year ;  and  such  register  shall  be  called  '  The  Medical  Regis- 
*''?'>21  ^^^  '*  ^^^  *  <5opy  of  the  medical  register  for  the  time  *bcing, 

■'  purporting  to  be  so  printed  and  published  as  aforesaidj  shall  bo 
evidence  in  all  courts  and  before  all  justices  of  the  peace  and  others 
that  the  persons  therein  specified  are  registered  according  to  the  provi- 
sions of  this  act:  Provided  always,  that,  in  the  case  of  any  person  whose 
name  does  not  appear  in  such  copy,  a  certified  copy,  under  the  hand  of 
the  registrar  of  the  General  Council  or  of  any  Branch  Council,  of  the 
entry  of  the  name  of  such  person  on  th«  general  or  local  register,  shaU 
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be  evidence  that  such  person  is  registered  under  the  provisions  of  this 
act."  The  thing  produced  here  did  not  purport  to  be  "  printed,  pu6- 
lUhed,  and  sold  under  the  direction  of  the  General  Council:*'  it  merely 
purported  to  be  a  book  *^ published  and  sold  at  the  office  of  the  General 
Council  of  Medical  Education  and  Registration  of  the  United  Kingdom." 

Erlb,  C.  J. — The  magistrates  seem  to  have  sent  these  two  cases  to 
Qs  as  if  they  were  to  be  read  together.  In  the  first  case  it  was  quite 
clear  that  there  was  no  evidence  to  show  that  the  appellant  had  acted 
or  held  himself  out  as  a  medical  practitioner  subsequently  to  the  pass- 
ing of  the  21  &  22  Vict.  c.  90.  In  this  case  there  is  a  total  absence 
of  evidence  that  the  appellant  wilfully  and  falsely  pretended  to  be  a 
surgeon.  The  course,  therefore,  which  we  propose  to  take  in  this  case, 
is,  to  send  back  the  case,  under  the  authority  given  to  us  by  the  7th 
section  of  the  20  &  21  Vict.  c.  43,  to  be  re-stated  by  the  justices  if  they 
think  fit,  upon  the  evidence  they  had  before  them  at  the  hearing,  by 
showing,  if  the  facts  will  warrant  it,  that  the  appellant  did  falsely  pre- 
tend to  be  a  surgeon,  &c. 

The  rest  of  the  court  concurring,  the  case  was  accordingly  sent  back. 
It  was  afterwards  returned  with  the  following  additional  statement : — 

"We,  the  undersigned  justices,  in  accordance  with  *an  order  ri^o^o 
dated  the  23d  of  April,  instant,  state  that  we  had  no  other  ^ 
grounds  for  holding  the  appellant  to  have  falsely  pretended  to  be  a 
surgeon  than  those  stated  in  the  case,  namely,  that  his  name  did  not 
appear  in  the  Medical  Register,  from  which  we  assumed  he  was  not  a 
surgeon,  and  there  was  a  plate  upon  the  door  mentioned  in  our  case 
with  the  word  surgeon  upon  it,  from  which  we  considered  he  pretended 
he  was  a  surgeon." 

The  amended  case  came  on  to  be  argued  i|i  Trinity  Term,  when  Ltish^ 
Q.  C.,  appeared  for  the  appellant,  but  no  counsel  appeared  for  the 
respondent.  The  learned  counsel  repeated  the  arguments  urged  by  him 
on  the  former  occasion,  and  further  referred  to  the  statute  22  &  28 
Vict.  c.  21,  an  act  for  extending  the  time  for  registration. 

Erlb,  G.  J. — This  case  raises  a  question  upon  a  statute  of  very  grave 
public  importance.  A  conviction  has  been  brought  before  us  upon  an 
extremely  scanty  state  of  facts.  Unless  satisfied  that  it  is  warranted 
by  the  evidence,  we  cannot  uphold  it.  Now,  the  appellant  has  been 
convicted  for  having  on  the  12th  of  October,  1859,  after  the  Medical 
Act,  21  &  22  Vict.  c.  90,  came  into  operation,  wilfully  and  falsely  pre- 
tended to  be  a  surgeon :  and  there  is  nothing  upon  the  face  of  the  case 
which  has  been  sent  to  us  to  show  that  he  was  not  a  surgeon  in  practice 
before  the  passing  of  the  act,  nothing  to  show  that  he  had  not  a  diploma 
or  other  qualification,  or  that  he  was  not  recognised  by  law  as  a  surgeoa 
in  a  sense  that  he  had  a  right  by  law  to  practise  as  such,  and  might 
have  enforced  payment  of  fees  by  action.  There  is  nothing,  in  short, 
to  negative  his  having  been  a  duly  qualified  surgeon  before  the  passing 
of  the  act.  I  feel  bound  under  these  circumstances  to  say  that  the  con- 
viction must  be  quashed.  '^'I  am  not  prepared  to  yield  to  the  r*Q54 
objection  to  the  admissibility  of  the  register  which  was  put  in :  ^ 
bat  it  is  unnecessary  on  this  occasion  to  give  any  opinion  upon  it. 

Williams,  J.,  and  Btles,  J.,  concurring.  Appeal  allowed. 
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HOLDER  V.  SOULBY.    April  80. 

The  Iftw  imposes  no  obligation  upon  a  lodging-house  keeper  to  take  care  of  the  goods  of  bis 

lodger. 
Where,  therefore,  certain  property  of  a  lodger  who  was  about  to  qnit  had  been  stolen  br  a 

stranger,  who,  in  his  absence,  was  permitted  by  the  occupier  of  the  house  to  enter  the  rooms 

for  the  purpose  of  riewing  them, — Held,  that  the  Iodging>house  keeper  was  not  responsible 

for  the  loss. 

This  was  an  action  against  a  lodging-house  keeper  for  the  negligent 
loss  of  a  lodger's  goods. 

The  first  count  of  the  declaration  stated  that  the  plaintiff,  at  the 
request  of  the  defendant,  hired  of  the  defendant  at  and  for  a  certain 
price  in  that  behalf,  certain  furnished  apartments  in  the  house  of  the 
defendant,  and  brought  into  the  same  certain  personal  luggage,  chattels, 
and  effects  of  the  plaintiff;  yet  that  the  defendant,  neglecting  his  datj 
in  that  behalf,  did  not  take  such  due  and  proper  care  of  his  said  house 
OS  a  prudent  owner  would  take ;  by  means  whereof  certain  dishonest 
persons,  in  the  absence  of  the  plaintiff,  were  admitted  into  the  said 
house,  and  obtained  access  to  the  said  apartments  so  hired  as  aforesaid, 
who  converted,  took,  and  carried  away  the  said  luggage,  chattels,  and 
effects  of  the  plainjtiff,  and  the  same  had  been  and  were  wholly  lost  to 
the  plaintiff. 

Second  count, — that  the  plaintiff  was  in  possession  of  certain  fur- 
nished apartments  hired  by  him  of  the  defendant,  in  the  house  of  the 
defendant,  and  had  therein  certain  personal  luggage,  chattels,  and 
^q;.;.-.  effects  of  the  *plaintiff,  and  was  shortly  about  to  quit  and  yield 
-1  up  the  said  apartments  to  the  defendant,  and  the  defendant  was 
then  desirous  to  procure  another  lodger  to  hire  the  said  apartments 
after  the  same  should  have  been  yielded  up  by  the  plaintiff:  Averment, 
that,  in  such  case,  it  was  and  is  the  usage  for  the  landlord  to  have 
license,  whether  his  tenant  is  present  or  absent,  to  enter  and  show  the 
apartments  to  any  person  or  persons  proposing  to  become  the  faturc 
tenant  or  tenants  thereof;  that  the  defendant  then  had  such  license  to 
enter  and  show,  and  did,  in  pursuance  thereof,  in  the  absence  of  the 
plaintiff  from  the  said  apartments,  enter  and  show  the  said  apartments 
to  divers  persons  in  that  behalf  for  the  purpose  aforesaid ;  and  there- 
upon it  became  and  was  the  duty  of  the  defendant  so  showing  the  said 
apartments  in  the  absence  of  the  plaintiff,  to  use  due  and  proper  care  to 
prevent  any  of  the  said  persons  from  injuring  or  carrying  away  any  of 
the  said  luggage,  chattels,  and  effects  of  the  plaintiff  therein :  neverthe- 
less, the  defendant,  neglecting  his  duty,  did  not  use  such  due  and  pro- 
per care ;  by  means  whereof  the  said  goods,  chattels,  and  effects  of  the 
plaintiff  then  in  the  said  apartments  were  taken  and  carried  away  by  a 
certain  person  to  whom  the  said  apartments  were  in  the  plaintiff's  ab- 
sence so  shown  by  the  defendant,  and  had  become  and  were  wholly  lost 
to  the  plaintiff. 

The  defendant  demurred  to  each  of  these  counts,  the  ground  of 
demurrer  stated  in  the  margin  being,  ^'  that,  the  count  not  alleging  the 
defendant  to  be  a  common  innkeeper,  or  any  contract  for  insurance 
against  loss,  or  any  personal  bailment  to  the  defendant,  does  not  dis- 
close any  duty  or  liability  on  the  part  of  the  defendant  to  take  care  of 
^he  plaintiff's  goods."    Joinder. 
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John  Thompton^  in  support  of  the  demurrer. — Neither  of  these  counts 
discloses  any  duty  in  the  defendant  to  '^'take  care  of  the  plain-  r^corf* 
tiff's  goods.  The  first  question  which  arises,  is,  what  are  the  '-  *^ 
rights  of  a  lodger  as  to  the  possession  of  the  rooms  which  he  occupies  ? 
The  distinction  between  an  innkeeper  and  a  lodging-house  keeper  is  thus 
pot  by  Best,  J.,  in  Thompson  v*  Lacy,  3  B.  &;  Aid.  288  (E.  C.  L.  R.  vol. 
o),-— ^'An  inn  is  a  house  the  owner  of  which  holds  out  that  he  will 
receive  all  travellers  and  sojourners  who  are  willing  to  pay  a  price  ade- 
quate to  the  sort  of  accommodation  provided,  and  who  come  in  a  situa- 
tion (a)  in  which  they  are  fit  to  be  received ;  a  lodging-house  keeper,  on 
the  other  hand,  makes  a  contract  with  every  man  that  comes ;  whereas, 
an  innkeeper  is  bound,  without  making  any  special  contract,  to  provide 
lodging  and  entertainment  for  all,  at  a  reasonable  price."  The  duties 
of  a  lodging-house  keeper,  therefore,  arise  out  of  contract ;  and,  in  the 
absence  of  any  express  contract  on  his  part  to  take  care  of  his  lodger's 
goods,  no  obligation  can  be  imported  by  custom.  The  distinction  be- 
tween the  two  classes*  of  persons  is  also  distinctly  laid  down  by  Holt, 
C.  J.,  in  Parker  v.  Flint,  12  Mod.  265.  "  If,"  he  says,  "  one  come  to 
an  inn  and  make  a  previous  contract  for  lodging  for  a  set  time,  and  do 
not  eat  or  drink  there,  he  is  no  guest,  but  a  lodger,  and,  as  such,  is  not 
under  the  innkeeper's  protection :  but,  if  he  eat  or  drink  there,  it  is 
otherwise,  or  if  he  pay  for  his  diet  there,  though  he  do  not  take  it  there." 
There  is  no  foundation  for  the  supposition  that  a  lodger  and  his  goods  are 
under  the  especial  protection  of  the  lodging-house  keeper.  Galye's  Case, 
8  Co.  Rep.  82,  is  an  authority  to  show  that  the  responsibility  even  of  an 
innkeeper  is  confined  to  the  goods  of  travellers  and  wayfaring  men ;  and 
that,  therefore,  if  a  neighbour,  who  is  no  traveller,  as  a  friend,  at  the  request 
of  the  landlord,  lodges  in  the  inn,  and  his  goods  be  stolen,  he  shall  not 
have  an  action.  In  Newton  v.  Harland,  1  M.  &  G.  644  (E.  C.  L.  R.  vol.  39), 
*1  Scott  N.  R.  474,  a  lodger  holding  over  after  the  expiration  r^o^T 
of  his  term  was  held  not  entitled  to  maintain  an  action  against  ^ 
his  landlord  for  forcibly  expelling  him.  That  case  proceeded  mainly 
upon  the  authority  of  Hillary  v.  Gay,  6  0.  &  P.  284  (E.  C.  L.  R.  vol. 
25),  where  it  was  held,  that,  if  a  tenancy  of  a  house  be  determined,  and 
the  tenant  has  promised  to  leave  on  a  particular  day,  but  afterwards 
Tefoses  to  do  so,  the  landlord  is  not  justified  in  putting  the  tenant's  wife 
by  force  out  of  the  house,  and  putting  the  tenant's  furniture  into  the 
street;  but,  if  the  tenancy  be  determined,  and  the  tenant  and  his  family 
be  gone  away  and  the  house  locked  up,  no  one  being  in  possession,  the 
landlord  would  be  justified  in  breaking  into  the  house  and  obtaining 
possession.  The  case  of  Dansey  v.  Richardson,  8  Ellis  k  B.  144  (E.  C. 
L.  R.  vol.  77),  will  in  all  probability  be  relied  on  for  the  plaintiff.  The 
question  there  was,  whether  a  boarding-house  keeper  was  liable  for  the 
loss  of  a  box  belonging  to  a  guest  through  the  negligence  of  a  servant 
of  the  boarding-house  keeper.  It  appeared  that  the  servant,  being  sent 
out  by  the  guest  for  the  purpose  of  procuring  something  from  a  neigh- 
bonring  shop,  left  the  house  door  open,  and  that  a  thief  in  her  absence 
entered  and  carried  away  the  box  from  the  hall,  where  it  had  been  placed 
preparatory  to  the  departure  of  the  guest.  Erie,  J.,  before  whom  the 
cause  was  tried,  directed  the  jury  that  a  boarding-house  keeper  was  not 
bonnd  to  take  more  care  of  her  house  and  the  goods  of  her  guests  therein 

(a)  Condition  7 
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than  a  prudent  owner  could  be  expected  to  take,  and  that  she  was  not 
liable  if  there  was  no  negligence  on  her  part  in  hiring  and  keeping  the 
servant.  Upon  a  motion  for  a  new  trial  on  the  ground  of  misdirection, 
the  judges  were  equally  divided, — Lord  Campbell,  and  Coleridge,  J., 
being  of  opinion  that  the  direction  was  incorrect,  and  that  the  distinc- 
j^oco-i   tion  between  the  negligence  of  the  servant  in  *leaving  the  door 

^  open  and  that  of  the  boarding-house  keeper  in  hiring  and  keep- 
ing the  servant,  could  not  be  supported  in  point  of  law ;  whilst  Wight- 
man,  J.,  and  Erie,  J.,  were  of  opinion  that  the  direction  was  right,  and 
the  defendant  not  liable.  That  case  is  distinguishable  in  many  important 
particulars  from  the  present.  [Erlb,  C.  J. — I  did  not  intend  to  pay 
that  a  lodging-house  keeper  was  bound  to  take  such  care  of  his  lodger's 
goods  as  a  prudent  owner  would  take  of  his  own  property.  Quite  the 
contrary.  But,  as  it  was  the  rule  of  law  which  the  plaintiff  contended 
for,  I  said,  in  effect,  that,  even  if  the  law  were  as  contended  for  by  the 
plaintiff,  is  there  any  evidence  of  such  want  of  care  in  this  case  ?  Mean- 
ing to  give  no  ground  for  a  motion  for  misdirection.]  The  opinion  of 
Wightman,  J.,  is  strongly  opposed  to  the  liability  sought  in  this  case  to 
be  cast  upon  the  defendant.  '^  I  can  find,"  he  says,  ^'  no  authority  for 
holding  that  a  boarding-house  keeper  is  a  bailee  of  the  goods  of  his  guest 
at  all,  or  that  he  is  bound  to  take  more  care  about  the  goods  of  his  guest, 
which  are  no  further  given  into  his  care  than  by  being  in  his  house  with 
the  guest,  than  he,  as  a  prudent  owner,  would  take  with  respect  to  his 
own."  And  Erie,  J.,  said:  '^The  goods  of  the  plaintiff  in  this  case 
remained  in  her  possession  and  under  her  control,  and  were  disposed  of 
by  her  as  she  chose,  without  notifying  what  she  had  done  to  the  defendant. 
The  bailee  for  reward  has  possession,  and  can  apply  care  to  guard,  and 
undertakes  to  do  so :  the  defendant  had  no  possession,  and  could  apply 
DO  care  to  goods  which  she  knew  not  of.  The  decisions  that  a  bailee 
by  deposit  is  not  liable  for  a  theft  by  his  own  servants  unless  there  was 
negligence  of  himself,  are  in  favour  of  the  defendant ;  for,  she  had  not 
the  same  duty  to  keep  with  care  as  a  depositary  has,  not  having  had  the 
possession.  In  Foster  r.  The  Essex  Bank,  17  Massachusetts  Rep.  479, 
j„QrQ-i   *cited  from  the  American  reports,  in  Story  on  Bailment,  §§  71, 

-'  88,  181,  and  Finnucane  v.  Small,  1  Esp.  N.  P.  C.  315,  it  appears 
that  the  servants  of  the  depositary  stole  the  deposit,  and  the  masters 
were  held  not  liable.  Now,  if  a  depositary  is  not  liable  for  an  actual 
theft  by  his  servant,  it  seems  to  me  that  he  ought  not  to  be  liable  for  a 
theft  facilitated  by  the  negligence  of  his  servants."  [Byles,  J. — My 
Brother  Wightman  assumes  that  the  defendant  in  that  case  was  bound 
to  take  some  care  of  the  goods  of  the  guest.]  It  does.  At  the  conclu- 
sion of  his  judgment,  Erie,  J.,  says, — ^'  The  unlimited  extent  of  the 
liability  for  unknown  goods,  and  the  impossibility  to  guard  against  all 
negligence  in  every  servant,  and  the  unreasonableness  of  charging  a 
party  for  the  loss  of  goods  which  he  never  was  intrusted  to  keep,  are 
strong  against  now  imposing  for  the  first  time  such  an  uncompensated 
risk  on  the  keepers  of  lodging-houses :  and  I  know  no  reason  for  impos- 
ing it."  And  Lord  Campbell  expressly  distinguishes  the  case  from  that 
of  an  innkeeper :  for,  he  says, — ^^  The  defendant  did  receive  the  plaintiff 
with  her  goods  on  the  terms  of  providing  her  with  rooms,  furniture,  meat, 
drink,  servants'  attendance,  and  other  necessaries,  an(2  of  taking  due 
and  reasonable  care  of  her  goods  while  they  were  in  the  said  house  and 
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• 

plaintiff  remained  8ueh  guest  therein  ;  i.  e.  such  due  and  reasonable  care 
as  a  boarding-bouse  keeper  ought  to  take  of  the  goods  of  a  guest.  This 
bj  no  means  amounted  to  the  care  which  an  innkeeper  is  bound  to  take 
of  tiie  goods  of  a  guest,  or  the  care  required  of  a  bailee  with  whom  goods 
are  deposited  to  be  safely  kept  and  returned  to  the  owner ;  although  the 
duty,  whatever  the  extent  of  it  might  be,  was  not  undertaken  gratui- 
tously." The  first  count  alleges,  that,  by  reason  of  the  defendant's 
breach  of  duty,  certain  dishonest  persons,  in  the  absence  of  the  plaintiff, 
were  admitted  *into  the  house,  and  obtained  access  to  the  apart-  r^of^n 
meets  so  hired  as  aforesaid,  who  converted  and  carried  away  ^ 
tbe  plaintiff's  goods.  That  clearly  is  too  remote  a  damage,  according 
to  the  authority  of  Vicars  v.  Wilcocks,  8  East  1.  Erie,  C.  J.,  in  Dansey 
V.  Richardson,  3  Ellis  &;  B.  149  (E.  G.  L.  R.  vol.  77),  also  observes  on 
the  remoteness  of  the  danger.  The  second  count  is  even  worse  than  the 
first.  It  sets  up  a  usage  under  which  it  is  said  the  defendant  had  a 
license  to  enter  and  show  the  apartments :  but  it  alleges  nothing  to  fix 
the  defendant  with  liability  for  the  wrongful  act  of  a  third  person. 
[Erlb,  C.  J. — It  seems  to  treat  usage  and  license  as  synonymous.] 

Archibald^  contrd.. — Both  counts,  it  is   submitted,  are  good.     The 
first  count  states  that  the  plaintiff  hired  certain  furnished  apartments  of 
the  defendant,  and  brought  thereto  certain  luggage  and  effects,  and  that 
the  defendant,  neglecting  his  duty  in  that  behalf,  took  so  little  care  of 
the  plaintiff's  goods  that  certain  dishonest  persons  were  in  the  plaintiff's 
absence  admitted  into  the  house,  and  stole  the  plaintiff's  goods.     The 
question  is,  what  is  the  duty  of  a  lodging- house  keeper  in  regard  to 
the  taking  care  of  the  goods  of  a  lodger.     There  is,  no  doubt,  a  dis- 
tinction in  this  respect  between  the  case  of  a  lodging-house  keeper 
and  an  innkeeper.     A  very  large  amount  of  responsibility  is  cast  by 
law  upon  the  latter.     But  it  can  hardly  be  said  that  none  is  cast  upon 
the  former.    -At  all  events,  there  must  be  some  obligation  on  him  to 
take  some  sort  of  care  of  the  outer  door  and  of  the  access  to  the  house 
generally :  and  he  must  be  answerable  in  some  way  for  the  omission  or 
neglect  to   perform   that  duty, — such,  for   instance,  as   was   held   in 
Chapman  v.  Bothwell,  1  Ellis  &;  B.  168  (E.  C.  L.  R.  vol.  72),  viz., 
not  to  have  a  trap-door  open  in  the  passage  leading  to   the   street. 
*He  clearly  must  be  bound  to  take  such  due  and  proper  care  of    r^icogi 
the  goods  of  a  lodger  as  a  prudent  owner  might  be  expected  to   ■-  ^ 
take  of  his  own  property.     The  second  count  goes  somewhat  further 
than  the  first.     It  alleges  that  which  amounts  substantially  to  an  actual 
bailment  of  the  goods  to  the  landlord,  for  his  benefit :  it  states  a  usage 
&nd  license  for  the  landlord  to  enter  the  apartments  for  the  purpose  of 
showing  them  to  persons  who  might  be  desirous  of  taking  them.    Under 
such  circumstances  it  must  be  presumed  that  the  landlord  was  bound  to 
take  some  care  of  the  lodger's  goods.    In  Blakemore  v.  The  Bristol  and 
Exeter  Railway  Company,  8  Ellis  &  B.  1035  (E.  C.  L.  R.  vol.  92), 
Coleridge,  J.,  in  delivering  tbe  judgment  of  the  court,  speaking  of  the 
degree  of  care  required  in  the  case  of  a  loan,  says, — ''  It  may,  we  think, 
be  safely  laid  down  that  the  duties  of  the  borrower  and  lender  are  in 
some  degree  correlative.     The  lender  must  be  taken  to  lend  for  the 
purpose  of  a  beneficial  use  by  the  borrower :  the  borrower,  therefore,  is 
not  responsible  for  reasonable  wear  and  tear,  but  he  is  for  negligence, 
for  misuse,  for  gross  want  of  skill  in  the  use,  above  all,  for  anything 
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ivhich  may  be  defined  as  legal  fraud."  Cases  have  arisen  as  to  the 
liability  of  an  innkeeper  where  horses  have  been  left  at  the  inn  after  the 
departure  of  the  guest;  and  there  it  is  put,  not  upon  the  ground  of  the 
public  character  of  the  innkeeper,  but  on  the  ground  of  a  bailment  for 
his  benefit :  see  Bacon's  Abridgment,  lnih9  and  Innkeepers  (C),  pi.  5, 
where  it  is  said :  **  If  a  man  comes  to  an  inn  with  a  horse  which  he 
rides,  and  leaves  it  with  the  host  and  goes  away  from  the  inn  for  several 
days,  and  in  his  absence  the  horse  is  stolen,  yet  shall  the  host  be  charged 
with  it,  because  he  had  benefit  by  the  continuance  of  the  horse  with  him, 
inasmuch  as  he  is  to  be  paid  for  it ;  and  so  the  owner  is  a  sufficient  guest 
«9A11  ^^  maintain  the  action."  In  the  notes  to  Goggs  v.  ^Bernard 
^^^J  (2  Lord  Raym.  909,  Com.  133,  1  Salk.  26,  8  Salk.  11,  Holt  13 
(E.  C.  L.  R.  vol.  3))  in  Smith's  Leading  Cases,  4tb  edit,  p.  167,  it  is 
said :  *^  With  respect  to  depositum,  which  it  will  be  recollected  is  a  bail- 
ment without  reward,  in  order  that  the  bailee  may  keep  the  goods  for 
the  bailor,  the  law  respecting  the  bailee's  responsibility  may  be  summed 
up  in  the  words  in  which  Lord  Holt  concludes  his  observations  on  that 
head  of  bailment,  viz.  *  if  the  bailee  be  guilty  of  gross  negligence^  he  will 
be  chargeable,  but  not  for  any  ordinary  neglect.' "  The  opinions  of  all  the 
judges  in  Dansey  v.  Richardson  are  in  favour  of  the  existence  of  some 
degree  of  responsibility  on  the  part  of  the  lodging-house  keeper.  ^*  Low 
as  the  duty  of  a  boarding-house  keeper  may  be,"  says  Lord  Campbell, 
^*  with  respect  to  the  case  of  the  goods  of  a  guest,  compared  to  that  of 
an  innkeeper,  I  cannot  go  so  far  as  to  say  that  in  no  case  can  he  be 
liable  for  the  loss  of  goods  by  the  negligence  of  a  servant,  although  he 
was  not  guilty  of  any  negligence  in  hiring  or  keeping  the  servant.  I 
by  no  means  say,  that,  if  the  loss  of  the  plaintiff's  dressing-case  arose 
from  the  servant  having  by  mistake  left  the  door  ajar  when  he  intended 
to  shut  it,  the  defendant  must  be  liable  for  the  loss ;  but  I  think  there 
may  be  negligence  in  a  servant  in  leaving  the  outer  door  of  a  boarding- 
house  open,  whereby  the  goods  of  a  guest  are  stolen,  which  might  render 
the  master  liable.  I  think  there  is  a  duty  on  his  part  analogous  to  that 
incumbent  on  every  prudent  householder,  to  keep  the  outer  door  of  the 
house  shut  at  times  when  there  is  a  danger  that  thieves  may  enter  and 
steal  the  goods  of  the  guests.  If  he  employ  servants  to  perform  this 
duty,  while  they  are  performing  it  they  are  acting  within  the  scope  of 
their  employment,  and  he  is  answerable  for  their  negligence.  He  is  not 
answerable  for  the  consequences  of  a  felony,  or  even  a  wilful  trespass, 
moR^i  '''committed  by  them ;  but  the  general  rule  is,  that  the  master  is 
^  answerable  for  the  negligence  of  his  servants  while  engaged  in 
offices  which  he  employs  them  to  do :  and  I  am  not  aware  how  the  keeper 
of  a  lodging-house  should  be  an  exception  to  the  rule.  He  is  by  no 
means  bound  to  the  same  strict  care  as  an  innkeeper ;  but,  within  the 
scope  of  that  which  he  ought  to  do,  I  apprehend  that  he  is  equally  liable 
whether  he  is  to  do  it  by  himself  or  his  servants."  The  language  of 
Coleridge,  J.,  in  Dansey  v.  Richardson,  shows,  that,  in  the  opinion  of 
that  learned  judge,  the  law  imposes  upon  a  person  in  the  situation  of 
this  defendant  at  least  the  duty  of  taking  such  care  of  the  house,  and 
of  the  goods  of  a  guest  or  lodger  therein,  as  a  prudent  owner  would  take 
of  his  own  property.  '^  Whether,"  he  says,  '*  I  am  staying  at  an  inn  or 
a  boarding-house,  there  is  ordinarily  neither  more  nor  less  of  an  express 
bailment  of  my  goods  to  the  master  of  the  house :  in  both  cases  the 
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castody  of  the  goods,  snch  as  it  is,  is  incident  to  myself  being  there  aa 
gaest,  and  this  is  in  consideration  of  valuable  reward :  while,  in  the  case 
of  an  innkeeper,  there  is,  in  the  absence  of  any  lawful  excuse,  a  neces- 
sity to  receive  me,  which  does  not  exist  in  regard  to  the  boarding-house 
keeper/'  Taking  it  at  the  lowest,  this  declaration  shows  a  breach  of 
that  sort  of  duty.  Unless  the  keepers  of  lodging-houses  are  responsible 
in  the  way  suggested,  the  position  of  a  lodger  will  be  perilous  in  the 
extreme. 

Thompsony  in  reply,  was  desired  by  the  court  to  confine  himself  to  the 
second  count. — ^No  case  can  be  found  which  imposes  upon  one  man  a 
legal  liability  for  the  act  or  default  of  another,  unless  there  exists 
between  them  the  relation  of  principal  and  agent  or  master  and  servant. 
The  second  count  alleges  a  license  to  the  landlord  to  admit  strangers; 
that  ^necessarily  involves  a  license  to  strangers  as  well  as  to  ri^^o^A 
the  landlord  to  enter  the  apartments ;  consequently,  there  can  ^ 
be  no  pretence  for  charging  the  latter  for  the  felonious  acts  of  the 
former. 

Erle^G.  J. — I  am  of  opinion  that  our  judgment  in  this  case  should 
be  for  the  defendant.   In  the  first  count  the  plaintiff  claims  to  be  entitled 
to  recover  on  the  mere  relation  of  lodger  with  the  landlord,  and  assumes 
that  the  law  creates  a  duty  on  the  part  of  the  latter  to  take  due  and 
proper  care  of  his  lodger's  goods.     To  ascertain  whether  there  is  any 
Bach  duty  created  by  the  law,  we  must  look  for  authorities.     Now,  it  ia 
clear  that  no  case  or  treatise  or  judge  has  ever  affirmed  that  proposition. 
On  the  contrary,  in  the  first  resolution  in  Calye's  Case,  8  Co.  Rep.  82, 
shows  that  the  liability  for  the  safe  keeping  of  the  property  of  a  guest 
is  restricted  entirely  to  the  case  of  an  innkeeper  keeping  a  common  inn, 
and  the  wayfaring  traveller  using  the  inn  aa  a  wayfarer;  and  the  judges 
have  distinctly  laid  down  the  rule  that  a  mere  lodging-house  keeper  ia 
not  liable  for  the  loss  of  his  lodger's  goods,  even  though  they  are  stolen 
by  a  member  of  his  own  household ;  much  less  if  they  are  taken  by 
a  stranger.     The  reason  why  the  law  makes  an  innkeeper  liable  for 
the  loss  of  his  guest's  goods  in  olden  times,  was,  that  the  wayfaring 
gaest  has  no  means  of  knowing  the  neighbourhood  or  the  characters 
of  those  he  may  meet  with  at  the  inn.     It  was  therefore  thought 
right  to  cast  that  duty  on  the  host.     Knowing  that  this  is  one  of 
the  liabilities  he  incurs,  the  innkeeper  can  make  such  charge  for  the 
entertainment  of  his  guests  as  will  compensate  him  for  the  risk :  and 
it  may  be  observed,  that,  unless  the  law  cast  upon  him  this  burthen, 
a  dishonest   innkeeper  might  be   tempted   to   take   advantage  of  a 
wealthy  traveller.     None  of  these  reasons  can  apply  to  the  case  of 
*a  lodging-house  keeper:   and  the  law  has  never  been  so  laid  r*Qge 
down.    Although  it  has  not  been  contended  that  there  is  any  ^ 
absolute  duty  on  the  part  of  the  keeper  of  a  lodging-bouse  to  take  care 
of  a  lodger's  goods,  it  is  said  that  it  is  his  duty  to  take  such  due  and 
proper  care  of  them  as  a  prudent  owner  might  reasonably  be  expected 
to  take  of  his  own  goods,  and  that  the  defendant  has  failed  in  the  per* 
formance  of  this  duty  on  the  present  occasion.     I  am  most  particularly 
averse  from  affirming  for  the  first  time  the  proposition  that  a  lodging- 
house  keeper  has  a  duty  cast  upon  him  by  law  to  take  care  of  his 
lodgers'  goods.     I  foresee  great  difficulties  in  so  holding ;  and  I  think 
it  would  be  casting  upon  him  an  undefined  responsibility  which  would 
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be  most  inconvenient.  Considering  that  lodgers  consist  of  persons  of 
all  classes, — the  highest  as  well  as  the  lowest, — one  can  hardly  exagge- 
rate the  mischief  which  would  ensue  from  holding  that  the  lodging- liouae 
keeper  was  responsible  for  the  safety  of  his  lodger's  goods.  It  would 
be  impossible  to  lay  down  any  definite  test  of  this  liability :  each  ca^ 
must  be  left  to  the  discretion  or  the  caprice  of  the  jury.  The  habits  of 
a  lodging-house  keeper  must  vary  according  to  the  situation  of  the  pre- 
mises, and  a  variety  of  other  circumstances.  At  watering-places,  for 
instance,  it  would  be  exceedingly  inconvenient  if  the  doors  were  kent 
locked  all  day.  So,  in  seaport  towns,  where  lodgers  come  suddenly  and 
depart  at  short  notice,  the  duty  contended  for  here  would  be  most  pre- 
posterously onerous.  If,  on  the  other  hand,  the  law  is  that  the  lodger 
must  take  care  of  his  own  goods,  it  only  imposes  upon  him  the  s:ime 
care  that  he  is  bound  to  take  as  he  walks  the  streets.  He  may  ahvavs 
secure  his  valuables  by  carrying  them  about  with  him  or  by  placing 
them  specially  in  the  custody  of  the  keeper  of  the  house.     Calye's  Ciise 


*266] 


is  fons  juris  upon  this  ^subject,  and  is  a  direct  authority  against 
the  plaintiff.  Then  again,  in  Dansey  v.  Richardson,  the^proposi- 
tion  came  to  be  conceded,  that  a  boarding-house  keeper  was  bound  to 
take  a  certain  degree  of  care  of  the  goods  of  a  guest :  and  the  conten- 
tion on  the  part  of  the  defendant  was,  that,  even  if  the  law  imposed  on 
her  the  obligation  to  take  such  a  reasonable  degree  of  care  of  the  goods 
of  her  guests  as  a  prudent  owner  might  reasonably  be  expected  to  take 
of  his  own  property,  still  there  was  an  entire  absence  of  evidence  to 
show  that  she  had  been  guilty  of  a  breach  of  it.  The  whole  tenor  of  ray 
judgment  in  that  case  is  distinctly  to  the  effect  that  there  is  no  such 
liability  cast  upon  the  keeper  of  a  boarding-house,  and  that  it  would  be 
an  unreasonable  thing  to  make  a  person  responsible  for  the  safety  of 
goods  which  are  never  intrusted  to  his  custody  at  all :  and  I  am  strongly 
opposed  to  the  imposition  of  such  a  liability  upon  a  lodging-house 
keeper.  The  other  judges  who  differed  from  me  in  the  case  of  Dansey 
V,  Richardson  were  only  taking  up  the  proposition  which  was  assuiued 
there,  but  was  not  the  proposition  in  dispute  in  the  case.  But,  assum- 
ing that  there  was  some  such  duty  cast  upon  the  defendant,  they  say 
there  was  no  evidence  of  a  breach  of  it.  Then,  if  there  be  no  such 
duty  in  a  lodging-house  keeper  to  take  care  of  the  goods  of  his  lodger, 
resulting  from  the  relation  between  them,  is  there  such  a  duty  where, 
as  is  alleged  in  the  second  count,  the  lodger,  being  about  to  quit,  allows 
the  landlord  to  enter  the  apartments  for  the  purpose  of  showing  them 
to  any  person  who  might  be  desirous  of  hiring  them  ?  I  am  of  opinion 
that  there  is  not.  The  allegation  here  is  open  to  the  same  objection  as 
that  in  the  first  count.  If  there  be  no  liability  on  the  part  of  the 
lodging-house  keeper  to  take  care  of  the  goods  of  a  lodger,  all  difiiculty 
*^671  ^^^  ^^  obviated  by  the  lodger  putting  his  '''valuables  out  of  sight. 
^  But,  if  the  rule  of  law  were  as  is  contended  on  the  part  of  the 

Elaintiff,  it  would  be  in  the  power  of  a  lodger  by  conniving  with  a  dis- 
onest  person  to  impose  upon  the  landlord  an  unlimited  responsibilitj, 
for  which  there  is  no  precedent.  The  duty  alleged  in  the  second  count 
is  equally  vague  with  that  set  up  in  the  first ;  and,  to  hold  the  lodging- 
house  keeper  to  be  responsible  would  be  impliedly  saying  that  he  under- 
takes to  guaranty  that  the  persons  whom  he  admits  to  view  the  apart- 
ments shall  do  no  wrong.     I  do  not  think  this  judgment  at  all  interferes 
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with  the  liability  of  the  lodging-house  keeper  where  the  loss  of  his 
lodger's  goods  has  resulted  from  gross  negligence  on  the  part  of  the 
former:  but,  where  a  lodging-house  keeper  has  done  nothing  which 
amounts  to  misfeasance,  I  know  of  no  authority  or  principle  upon  which 
he  can  be  held  responsible  for  the  mere  absence  of  care. 

Byles,  J. — I  also  am  of  opinion  that  the  defendant  is  entitled  to 
judgment  upon  both  these  demurrers.  In  both  counts  of  the  declara 
tion  the  attempt  is,  as  it  seems  to  me,  to  remove  one  of  the  ancient  land- 
marks of  the  law ;  it  being  clear  since  Calye*s  Case,  8  Co.  Rep.  32, 
that  an  innkeeper  is  under  a  legal  obligation  to  take  due  care  of  the 
goods  of  his  guest,  but  that  a  boarding  or  lodging  house  keeper  is  not. 
The  first  resolution  in  that  case  is  as  follows : — *'  It  was  resolved  per 
totam  curiam  this  term,  that,  if  a  man  comes  to  a  common  inn,  and 
delivers  his  horse  to  the  hostler,  and  requires  him  to  put  him  to  pasture, 
which  is  done  accordingly,  and  the  horse  is  stolen,  the  innholder  shall 
not  answer  for  it ;  for,  the  words  of  the  writ  which  lieth  against  the 
hostler  are.  Gum  secundum  legem  et  consuetudinem  regni  nostri  Anglise 
bospitatores  qui  hospitia  com'  tenent  ad  hospitandos  homines,  tz^cq^o 
^per  partis  ubi  hujusmodi  hospitia  existunt  transeuntes,  et  in  ^  '^ 
eisdem  hospitantes  eorum  bona  et  catalla  infra  hospitia  ilia  existentia 
absque  subtractione  seu  amissione  custodire  die  et  nocte  tenentur,  ita 
quod  pro  defectu  hujusmodi  hospitatorum  seu  servientium  suorum  hospi- 
tibus  hujusmodi  damnum  non  eveniat  ullo  modo,  quidam  malefac tores 
qnendam  equum  ipsius  A.  precii  408.  infra  hospitium  ejusdum  B.,  &c., 
inventum,  pro  defectu  ipsius  B.  ceperunt,  &c.  Vide  Registr*  fol.  105, 
inter  Brevia  de  Transgr*,  and  F.  N.  B.  94  A.  B.,  by  which  original  writ 
(which  is  in  such  case  the  ground  of  the  common  law)  all  the  cases  con* 
oeming  hostlers  may  be  decided.  For,  1.  It  ought  to  be  a  common 
inn ;  for,  if  a  man  be  lodged  with  another  (who  is  not  an  innholder) 
upon  request,  if  he  be  robbed  in  his  house  by  the  servants  of  him  who 
lodged  him,  or  any  other,  he  shall  not  answer  for  it ;  for,  the  words  are 
bospitatores  qui  com'  hospitia  tenent,  &c.''  In  the  case  of  a  lodging- 
house  keeper,  therefore,  if  the  lodger  be  robbed  by  a  servant  of  the 
lodging-house  keeper,  the  latter  is  not  responsible  for  it.  That  is  con- 
sistent with  principle  as  with  authority.  There  is  no  contract  on  the 
part  of  the  lodging-house  keeper  to  take  care  of  his  lodger's  goods ;  nor 
is  there  any  bailment;  and  there  is  no  precedent  for  the  imposition  of 
such  a  liability  upon  him.  It  is  true,  as  the  plaintiff's  counsel  has  con- 
tended, that  the  declaration  here  alleges  that  the  defendant  did  not  take 
such  care  as  a  prudent  owner  would  take  of  his  house.  But,  if  such  an 
allegation  were  sufficient  to  charge  him,  the  effect  would  be  to  render  a 
lodging-house  keeper  responsible  for  every  robbery  committed  within 
bis  door.  It  seems  to  me  that  it  is  a  wholesome  rule,  that,  if  the  goods 
are  at  an  inn,  the  innkeeper  is  responsible  for  them,  but  that,  if  they 
are  in  a  mere  lodging-house,  the  lodger  shall  be  bound  to  take  care  of 
the  goods  '''himself.  A  contrary  decision  would  cast  upon  lodg-  r«of>n 
ing-house  keepers  a  frightful  amount  of  liability.  I  have  cham-  ^ 
bers  in  an  inn  of  court,  or  rooms  in  a  college :  if  I  am  robbed,  can  I 
charge  the  benchers  or  the  trustees  because  they  or  other  servants  have 
neglected  to  keep  the  outer  gate  locked,  or  have  permitted  dishonest 
persons  to  enter  ?  Surely  not.  There  is  no  sound  distinction  between 
the  two  cases.    For  these  reasons,  I  am  of  opinion  that  the  first  count 
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of  this  declaration  cannot  be  sustained.  The  second  count  alleges  thit 
the  abstraction  of  the  plaintiiT's  goods  took  place  through  the  negligence 
of  the  defendant  in  showing  the  apartments  to  a  stranger.  But  the 
count  states  that  this  was  done  in  pursuance  of  a  license  granted  to  the 
defendant  in  the  ordinary  course  of  business  between  a  lodging-house 
keeper  and  his  lodger.  Jt  seems  to  me,  therefore,  that  the  second  count 
is  even  weaker  than  the  first ;  and  that  all  the  observations  which  apply 
to  the  first  count  apply  equally  to  the  second,  with  this  addition,  that 
in  the  latter  all  that  is  alleged  to  have  been  done  by  the  defendant  was 
done  with  the  license  and  consent  of  the  plaintiff.  How  can  it  be  pos- 
sible under  such  circumstances  to  hold  that  the  lodging-house  keeper  is 
responsible  for  the  honesty  of  all  strangers  ?  For  these  reasons,  I  think 
the  defendant  is  entitled  to  judgment  on  both  counts. 

Keating,  J. — I  am  also  of  opinion  that  the  defendant  is  entitled  to 
judgment  on  both  these  demurrers.  The  first  count  is  not  supported  by 
any  of  the  authorities  cited  on  the  part  of  the  plaintiff;  but,  on  the  con- 
trary, it  is  directly  opposed  to  the  generally  received  doctrine  from 
Calye's  Case,  8  Co.  Rep.  32,  down  to  the  present  time.  It  was  ex- 
pressly resolved  there,  that  though  an  innkeeper  is  responsible  for  the 
safety  of  the  goods  of  a  guest,  a  lodging-house  keeper  is  not.  The  pro- 
*2701  P^^^^^^^  *^^  repeated  by  Lord  Holt  in  Parker  t;.  Flint,  12  Mod. 
-I  255,  in  still  stronger  terms  than  in  Calye*s  Case.  '*If,"  says 
bis  Lordship,  ^*  one  come  to  an  inn,  and  make  a  previous  contract  for 
lodging  for  a  set  time,  and  do  not  eat  or  drink  there,  he  is  no  guest,  but 
a  lodger,  and,  as  such,  is  not  under  the  innkeeper's  protection ;  but,  if 
he  eat  or  drink  there,  it  is  otherwise,  or  if  he  pay  for  his  diet  there, 
though  he  do  not  take  it  there."  It  is  clear  from  these  two  authorities 
that  the  first  count  of  this  declaration  cannot  be  sustained.  The  case 
of  Dansey  v.  Richardson,  1  Ellis  k  B.  168  (E.  C.  L.  R.  vol.  72),  has 
been  cited.  But,  after  the  explanation  given  by  my  Lord,  that  case 
clearly  is  no  authority  for  the  maintenance  of  this  action.  Then,  the 
second  count  is  in  truth  only  a  repetition  of  the  first,  with  an  immaterial 
variation.  It  is  still  a  count  charging  the  defendant  with  having  been 
guilty  of  negligence  and  want  of  due  care.  The  license  is  alleged  in  a 
very  peculiar  way.  The  count  does  not  state  that  the  license  to  show 
the  apartments  was  given  by  the  plaintiff  to  the  defendant ;  but  that 
there  is  a  usage  for  the  landlord  to  have  license,  whether  the  tenant  be 
present  or  absent,  to  enter  and  show  the  apartments  to  any  person  or 
persons  proposing  to  become  the  future  tenant  or  tenants  thereof.  The 
general  rule  in  such  a  case  being  that  the  lodger  should  take  care  of  his 
own  goods,  there  is  nothing,  as  it  seems  to  me,  in  the  second  count  to 
shift  that  responsibility  to  the  shoulders  of  the  lodging-house  keeper. 
For  these  reasons,  I  concur  with  my  Lord  and  my  two  learned  Brothers 
in  giving  judgment  for  the  defendant  on  both  counts. 

Judgment  for  the  defendant. 


As  a  general  rule  the  keeper  of  a  occasioaally :  Kistcn  v.  Hildebruud,  0 

boarding-house  for  permanent  lodgers  B.  Monr.  73.     In  Bcnucr  v.  Wcllburu, 

is  not  subject  towards  them   to  the  7  Georgia  296,  307,  it  was  held  that  a 

common  law  liabilities  of  an  innkeeper,  public  hotel  at  a  watering  plaoe  poasesa- 

though  he  may  also  entertain  travellers  ing  medicinal  spring,  and  open  during 
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the  rammer  and  fall  for  the  recepdon  that  a  man  stays  at  an  inn  makes  no 
of  visitors  in  search  of  pleasure  or  health,  differencei  so  that  he  always  retains  the 
was  of  the  nature  of  a  boarding-house,  character  of  a  traveller  :  Berkshire 
and  not  within  the  meaning  of  a  statute  Woollen  Co.  v.  Proctor,  7  Cush.  423; 
reqairing  a  license  for  a  tavern  or  house  it  was  observed  by  Chief  Justice  Shaw 
of  entertainment  The  visitors,  it  was  in  this  case:  <<If  the  inhabitant  of  n 
said,  "  were  not  his  guests  for  a  day,  place  makes  a  special  contract  with  an 
night,  or  week,  but  his  lodgers  or  innkeeper  there,  for  board  at  his  inn,  he 
boarders  for  a  season.  They  were  not  is  a  boarder,  and  not  a  guest  or  traveller.'' 
chargeable  according  to  any  tariff  of  By  this,  it  is  presumed,  would  be  meant 
prices  fixed  by  law,  but  according  to  equally  a  person  becoming  then  an  in- 
eoDtract,  varied,  no  doubt,  according  to  habitant  of  the  place  for  the  first  time — 
times,  amount  of  accommodation,  and  that  is,  coming  there  to  reside  there  for 
other  circumstances."  And  even  in  the  an  indefinite  time  and  for  a  permanent 
case  of  a  common  inn,  the  innkeeper  is  purpose — otherwise  thfs  dictum  would 
not  liable  as  such  to  persons  who  reside  not  be  consistent  with  the  authorities 
permanently  at  his  house  as  boarders,  above  cited.  In  Willard  v.  Rcinhardt, 
nor  otherwise  than  for  actual  negli-  2  E.  D.  Smith  148,  a  house  for  the  re- 
gence:  Chamberlain  v,  Masterson,  26  ception  and  entertainment  principally 
Alab.  371;  Manning  v. Wells,  9  Hump,  of  emigrants  arriving  at  a  seaport,  and 
748 ;  see  Berkshire  Woollen  Co.  v.  usually  remaining  only  a  short  time,  was 
Proctor,  7  Cushing  423.  The  reason  held  to  be  an  inn,  and  the  keeper  subject 
for  this  distinction  is  well  stated  in  towards  his  guests  to  the  common  law  lia- 
Manning  t;.  Wells,  ut  supra :  ''  A  passen-  bility.  And  so,  generally,  if  a  house  of 
ger  or  wayfaring  man  may  be  an  entire  entertainment  is  in  fact  kept  as  an  inn  for 
stranger.  He  must  put  up  and  lodge  at  the  accommodation  of  travellers,  though 
the  ian  to  which  his  day's  journey  may  the  keeper  does  not  put  up  any  sign,  nor 
bring  him.  It  is  therefore  important  take  outthe  necessary  license  as  such : 
that  he  should  be  protected  by  the  most  Dickerson  v.  Rogers,  4  Humph.  182. 
stringent  rules  of  law,  enforcing  the  But  a  restaurant  is  not  an  inn  so  as  to 
liabilityof  an  innkeeper.  In  such  case,  charge  the  proprietor  as  an  innkeeper 
therefore,  the  law  makes  the  innkeeper  towards  transient  persons  who  take  their 
an  insurer  of  the  goods  of  his  guest,  meals  there,  though  he  does  in  fact  keep 
except  as  to  losses  occasioned  by  the  act  in  the  same  building  a  public  inn,  to 
of  Qod,  or  public  enemies.  But  as  a  which  the  restaurant  is  attached :  Car- 
boarder  does  not  need  such  protection,  penter  v,  Taylor,  1  Hilton,  N.  Y.  193. 
the  law  does  not  afford  it.  It  is  sufficient  The  keeper  of  a  public  house  in  the 
to  give  him  a  remedy  when  he  shall  neighbourhood  of  a  railroad  station,  who 
prove  the  innkeeper  guilty  of  culpable  gives  public  notice  that  he  will  furnish 
negligence."  a  free  conveyance  to  and  from  the  cars 
Bui  to  convert  the  relation  of  guest  to  all  passengers  with  baggage,  who 
into  that  of  a  boarder,  the  mere  fact  that  should  come  to  his  house  as  guests,  is 
there  is  a  contract  for  a  definite  sum  for  liable  to  a  traveller  who  thus  uses  his 
a  fixed  period  is  not  enough.  Thus,  conveyance,  for  the  loss  of  his  baggage, 
where  a  traveller  coming  to  a  town  for  a  either  as  an  innkeeper  or  colnmon  car- 
temporaiy  purpose,  puts  up  at  an  inn  rier :  Dickinson  v.  Winchester,  4  Cush. 
where  he  is  received  as  a  guest,  and  114.  An  innkeeper  may  also  be  liable 
makes  an  agreement  for  the  price  of  his  as  such  to  a  guest,  who  takes  some  of 
hoard  by  the  week,  if  he  should  be  his  meals  at  the  inn,  and  lodges  there 
obliged  to  stay  so  long,  does  not  thereby  part  of  his  time,  though  not  continually : 
cease  to  be  a  guest.    The  length  pf  time  McDaniel  v.  RobinsoU;  26  Verm.  316. 
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*271]  *HAWKINS  v.  RIGBY  and  Others.    May  6. 

Although  there  is  do  injftxible  rale  to  restrain  the  master  from  allowing  more  than  one  connKl 
on  a  reference,  such  allowance  is  not  to  bo  encouraged :  and,  where  the  master  has  disallowed 
a  second  counsel,  the  court  will  not  interfere. 

Where  tho>  arbitrator,  pursuant  to  a  power  reserved  to  him  by  the  order  of  reference,  directed         1 

an  inspection  of  the  defendants'  books  by  an  accountant,  and  the  master,  on  taxation  of  the         i 

plaintiff's  costs,  disallowed  the  attendance  of  the  plaintiff's  attorney  on  those  occasioos,  the 

court  made  a  rule  for  a  review, — the  arbitrator  (Keating,  J.)  reporting  that  the  general 

expenses  of  the  reference  were  thereby  much  diminished. 

I 

Thk  plaintiff  had  been  employed  by  the  defendants,  who  were  con-  ; 
tractors  for  extensive  railway  and  breakwater  works  at  Holyhead,  as 
their  superintendent,  at  a  salary  of  600/.  a  year  and  a  sixth  of  the  ! 
profits  realized  by  certain  contracts.  At  the  termination  of  the  plain- 
tiff's  employment,  differences  arose  between  the  parties,  involving  variooa 
questions  of  law  and  fact  as  to  what  contracts  the  plaintiff  was  entitled 
to  a  participation  in  the  profits  of,  and  the  amount  of  profits  realized  by 
the  defendants  under  them.  The  plaintiff  having  brought  an  action, 
the  cause  and  all  matters  in  difference  were  by  consent  referred  to  an 
arbitrator, — then  one  of  Her  Majesty's  counsel,  now  a  judge  of  this 
court, — who  was  to  be  at  liberty  to  employ  such  accountants,  valuers, 
and  other  persons  to  assist  him  in  the  reference  as  he  should  think  fit. 

Two  counsel,  a  Queen's  counsel  and  a  junior,  appeared  for  the  arbitrator 
on  each  side :  and,  by  direction  of  the  learned  arbitrator,  with  a  view 
to  the  diminution  of  the  expenses  of  the  reference,  Mr.  Coleman,  the 
accountant,  was  employed  to  go  through  the  defendants*  books  at  their 
counting-house,  to  ascertain  what  were  the  profits  made  by  them  on 
contracts  in  which  the  plaintiff  was  interested,  and  to  report  to  him 
(the  arbitrator)  the  result. 

These  meetings  at  the  defendants'  counting-house  were  also  attended 
on  the  plaintiff's  behalf  by  his  attorney,  in  order  to  prepare  himself  for 
the  meetings  before  the  arbitrator. 

The  order  of  reference  was  dated  in  December,  1854 ;  and  the  arbi- 
trator made  his  award  in  February,  1860,  finding  that  the  plaintiff  had 
*2721  ^  ^^^^  cause  of  action  ^against  the  defendants  to  the  amount  of 
-1  93202.  (the  sum  reported  to  the  arbitrator  by  Mr.  Coleman) ; 
and  he  ordered  that  the  defendants  should  pay  that  sum  to  the  plaintiff, 
and  also  the  costs  of  the  action  and  of  the  reference  and  award,  and 
also  the  costs  incurred  by  the  accountant  so  employed  by  him. 

The  master,  on  taxing  the  plaintiff's  costs  under  the  award,  allowed 
him  8722.  is.  6c{.,  which  sum  included  221/.  7«.  6(2.,  the  accountant's 
costs.  He,  however,  allowed  only  one  counsers  attendance  before  the 
arbitrator, — striking  out  the  fees  paid  to  the  second  counsel,  together 
with  the  drawing,  copying,  &c.,  the  briefs  and  documents  for  his  use, — 
and  he  disallowed  the  costs  of  the  plaintiff's  attorney's  attendance  at 
the  counting-house  of  the  defendants  as  above  mentioned. 

M.  Smithj  Q.  C,  on  a  former  day,  moved  for  a  review  of  the  taxa- 
tion. He  submitted,  that,  although  there  did  not  seem  to  be  any  pre- 
cedent in  this  court  for  the  allowance  of  more  than  one  counsel  attend- 
ing a  reference,  it  was  not  an  inflexible  rule  to  allow  one  only,  and  the 
Eractice  of  the  Courts  of  Queen's  Bench  and  Exchequer  seemed  to  have 
een  to  allow  two  where  the  magnitude  of  the  questions  at  issue  required 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         272 

it.  [WiLLES,  J. — I  remember  a  case  of  Pinniger  v.  Dawes,  in  the  Ex- 
chequer, where  I  attended  as  counsel  before  a  learned  arbitrator  together 
with  Sir  F.  Kelly  and  Mr.  Martin,— Sir  F.  Thesiger,  Mr.  Hill,  and  Mr. 
F.  Robinson  appearing  on  the  other  side, — though  the  amount  of  dam- 
ages awarded  was  some  2000/.  less  than  the  sum  awarded  here.  Mas- 
ter  Park  intimated  that  there  was  no  case  in  this  court  where  more  than 
one  counsel  had  been  allowed  upon  a  reference :  but  he  mentioned  a 
case  in  the  Queen's  Bench  where  two  had  been  allowed,  the  number  of 
vitnesses  called  amounting  to  one  hundred  and  twenty.  Keating, 
J. — ^There  certainly  *were  very  intricate  matters  of  inquiry  in  r^Q-ro 
this  case ;  and,  if  ever  there  was  a  case  which  would  justify  the  ^ 
retaining  of  two  counsel,  this  was  that  case.]  It  was  but  reasonable 
under  the  circumstances  that  the  arbitrator  should  have  the  same  amount 
of  professional  assistance  that  the  court  would  have  had.  The  attend- 
ance of  the  plaintiff's  attorney  at  the  counting-house  of  the  defendants 
for  the  purpose  of  enabling  him  to  shorten  the  inquiry  before  the  arbi- 
trator, clearly  ought  not  to  have  been  disallowed.  [Keating,  J.^— I 
directed  the  inquiry  to  take  place  in  that  way,  in  order  to  shorten  the 
case  and  to  reduce  the  expenses  of  the  meetings  before  me :  and  it  cer- 
tainly had  that  result.]     A  rule  nisi  having  having  been  granted, 

Luth,  Q.  C,  now  showed  cause. — The  court  will  not  interfere  with 
the  master's  discretion  as  to  the  allowance  or  disallowance  of  counsel. 
Here,  he  has  thought  one  enough :  and  the  court  have  no  materials  be- 
fore them  to  enable  them  to  see  that  he  has  erred  in  this  respect.  Four 
witnesses  only  were  examined  for  the  plaintiff,  besides  the  plaintiff  him- 
self. After  the  plaintiff's  case  was  closed,  the  arbitrator,  in  exercise  of 
the  power  conferred  upon  him  by  the  order  of  reference,  directed  the 
employment  of  an  accountant  to  ascertain,  by  examination  of  the  defend- 
ants' books,  the  amount  of  profit  realized  by  the  defendants  on  the  con- 
tracts in  the  profits  of  which  the  plaintiff  was  entitled  to  participate. 
The  arbitrator  has  acted  upon  the  accountant's  report,  and  the  costs 
incurred  by  him  are  allowed  against  the  defendants.  The  number  of 
witnesses  called  on  the  part  of  the  defendants  was  eight.  If,  therefore, 
it  were  usual  to  allow  two  counsel,  this  is  not  a  case  for  that  exercise  of 
discretion.  [Btles,  J. — I  understand  the  practice  of  this  court  to  have 
been  uniform  in  this  respect.  Erlb,  C.  J. — I  *dhould  be  ex-  r^s^nd 
tremely  indisposed  to  raise  a  question  upon  such  a  subject.  As  I-  '' 
to  the  second  ground,  however,  the  attendance  of  the  plaintiff's  attorney 
at  the  defendants'  counting-house  with  the  accountant  undoubtedly 
effected  a  considerable  saving  in  the  inquiry  before  the  arbitrator ;  and 
therefore  I  think  that  should  have  been  allowed.]  If  the  plaintiff  had 
got  an  inspection  of  the  defendants'  books  in  the  usual  way,  he  would 
not  have  got  the  costs  of  it ;  and  this  was  the  principle  upon  which  the 
master  proceeded  in  disallowing  these  costs.  [Keating,  J. — This  was 
an  exceptional  case.  If  the  evidence  which  was  rendered  unnecessary, 
by  the  course  I  directed,  had  been  taken  before  me  in  the  ordinary  way, 
the  defendants  would  have  had  to  pay  a  great  deal  more.] 

M,  Smithy  Q.  C,  in  support  of  the  rule. — There  is  no  inflexible  rule 
ns  tathe  number  of  counsel  to  be  allowed  on  a  reference.  In  the  Queen's 
Bench  and  Exchequer  this  is  certainly  so.  In  a  case  which  occurred 
in  the  former  court  a  few  days  ago,  two  counsel  were  allowed :  and  in  a 
case  of  North  v.  The  Great  Northern  Railway  Company,  in  the  Exche* 
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qner,  I  hare  the  the  taxed  bill,  in  which  two  counsel  were  allowed. 
There  is  also  a  case  of  Groomes  v.  Gore,  1  Hurlst.  k  N.  14,t  in  which 
two  counsel  were  allowed.  So,  in  this  court,  in  a  case  of  Bryson's 
Executors  v.  The  National  Provident  Institution,  the  costs  of  two  coun- 
sel attending  before  an  arbitrator  were  charged  and  allowed.(a)  Seeing 
*Q.7'V]  ^^^  importance  of  the  inquiry  in  *this  case, — as  testified  by  the 
^  learned  arbitrator  himself,  now  a  member  of  this  court, — it  can- 
not be  contended  that  this  was  not  a  proper  case  for  the  exercise  of  a 
liberal  discretion  in  this  respect.  Then,  as  to  the  expenses  of  the  plain- 
tiff's attorney's  attendance  with  the  accountant  at  the  defendants'  count- 
ing-house inspecting  the  books,  seeing  the  great  saying  of  the  general  cost 
of  the  reference  which  was  thereby  effected,  it  is  not  too  much  to  ask 
that  those  attendances  should  be  allowed. 

Erle,  C.  J. — I  think  the  rule  should  be  made  absolute  for  a  review 
of  the  taxation  so  far  as  regards  the  costs  of  the  plaintiff's  attorney *8 
attendance  at  the  counting-house  of  the  defendants, — my  Brother  Keat- 
ing, who  was  the  arbitrator,  having  reported  to  us  the  circumstances  under 
which  those  attendances  took  place,  and  the  great  saving  of  expense 
which  resulted  from  them.  As  to  the  allowance  for  two  counsel  attend- 
ing the  reference,  I  think  we  ought  not  to  interfere.  The  general 
practice  of  this  court  has  been  to  allow  one  counsel  only  in  such  cases: 
and  the  Master,  seeing,  according  to  the  external  signs,  that  one  counsel 
only  was  needed  in  this  case,  has  disallowed  the  second.  If  it  were  to 
be  a  matter  of  discussion  in  each  case  whether  the  circumstances  justified 
two  counsel  or  not,  much  difficulty  and  perplexity  would  ensue.  I  should 
certainly  be  very  loth  to  allow  the  salutary  rule  of  allowing  one  counsel 
only  to  be  broken  in  upon.  The  mischief  which  would  result  in  the 
many  cases  would  hardly  compensate  the  advantage  in  the  few. 

Btles,  J. — I  am  of  the  same  opinion.  In  declining  to  make  this  rule 
absolute  for  a  review  of  the  taxation  in  respect  of  the  disallowance  of 
the  second  counsel,  we  are  laying  down  no  new  rule,  but  are  only  adber- 
*2761  '"8  *'^  *^®  practice  of  our  own  court.  Looking  to  the  general 
^  interests  of  the  suitors,  I  agree  with  my  Lord  m  thinking  the 
rule  a  very  salutary  one. 

Keating,  J. — It  is  important  to  adhere  to  the  practice  of  the  court : 
and  I  see  no  ground  for  making  even  this  case  an  exception. 

Rule  absolute  accordingly. 

(a)  There  wu  also  a  case  in  this  court  a  few  years  ago,  of  Davies  v.  Pratt,  in  which  Whately, 
Q.  C.f  the  arbitrator,  held  his  sittings  in  public  in  the  Vice- Chancellor's  Court,  where  two 
counsel  and  consultAtions  and  additional  briefs  and  documents  were  allowed  to  a  rtrj  large 
extent:  see  the  taxed  bill  in  Scott's  Costs,  1st  edit,  p.  201. 


WALE  V.  THE  WESTMINSTER  PALACE  HOTEL  COMPANY 

(LIMITED).    April  80. 

A  company  established  by  a  private  act  of  parliament  for  the  erection  of  an  hotel,  baring  in 
the  course  of  their  works  obstructed  certain  ancient  lights  of  the  plaintiff,  the  latter  gave 
them  notice  under  the  08th  section  of  the  Lands  Clauses  Consolidation  Act,  ]845»(8  A  9 
Vict.  0.  18),  requiring  them  to  summon  a  jury  to  assess  the  amount  of  compensation  dae  to 
him  for  the  injury  to  his  property ;  and,  on  their  failure  to  do  so,  sued  them  for  the  penal^: 
— Held,  that  the  action  was  not  maintainable,  the  Lands  Clauses  Consolidation  Aet,  1845,  not 
being  incorporated  either  expressly  or  by  impUcation  into  the  private  act 
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This  was  an  action  against  the  defendants,  a  company  incorporated 
nnder  a  private  act  of  parliament,  for  obstructing  the  plaintiff's  lights, 
and  also  for  neglecting  to  proceed  upon  a  notice  given  to  them  by  the 
plaintiff  under  the  68th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18). 

The  first  count  of  the  declaration  stated,  that  the  plaintiff,  before  and 
&t  the  time  of  the  committing  of  the  grievance  thereinafter  next  mentioned, 
was,  and  from  thence  hitherto  had  been  and  still  was  lawfully  possessed 
of  a  certain  messuage  or  tenement,  public-house,  and  premises,  with  the 
appurtenances,  in  which  said  messuage  or  tenement,  public-house,  and 
premises,  during  all  the  time  aforesaid,  there  were  and  still  of  right 
ooght  to  be  divers  ancient  windows  through  which  the  light  and  air  dur- 
ing all  the  time  aforesaid  ought  to  have  entered,  and  until  the  commit- 
ting of  the  said  grievance  thereinafter  next  mentioned  did  enter,  and 
still  of  right  ought  to  enter,  into  the  said  messuage  *or  tene-  r*077 
ment,  public-house,  and  premises,  for  the  convenient  and  whole-  ^ 
some  use,  occupation,  and  enjoyment  thereof:  Tet  the  defendants,  well 
knowing  the  premises,  but  contriving  and  wrongfully  and  unjustly  in- 
tending to  injure  the  plaintiff,  and  to  deprive  him  of  the  use,  benefit, 
and  enjoyment  of  the  said  windows,  and  to  annoy  and  incommode  him 
in  the  use,  possession,  and  enjoyment  of  the  said  messuage  or  tenement, 
public-house,  and  premises,  with  the  appurtenances,  wrongfully  and 
injuriously  erected  and  raised,  and  caused  and  procured  to  be  erected 
and  raised,  certain  walls  and  buildings  near  to  the  said  windows,  and 
wrongfully  and  injuriously  kept  and  continued  the  said  walls  and  build- 
ings so  there  erected  and  made  for  a  long  time,  to  wit,  from  thence 
hitherto ;  by  means  of  which  premises  the  said  messuage  or  tenement^ 
public-house,  and  premises,  with  the  appurtenances,  during  all  the  time 
aforesaid  were,  and  still  are,  greatly  darkened,  and  the  light  and  air 
were  and  are  hindered  and  prevented  from  coming  and  entering  into  and 
through  the  said  windows  into  the  said  messuage  or  tenement,  public- 
house,  and  premises,  and  the  same  had  thereby  been  rendered  and  was 
close,  uncomfortable,  unwholesome,  and  unfit  for  habitation ;  and  the 
plaintiff  bad  been  and  still  was  greatly  annoyed  and  incommoded  in  the 
iise,  possession,  and  enjoyment  of  his  said  messuage  or  tenement,  public- 
house,  and  premises,  with  the  appurtenances,  and  he  lost  the  services  of 
his  wife,  whose  health  was  seriously  injured  by  reason  of  the  premises, 
and  was  put  to  expense  in  and  about  her  cure,  and  was  and  is  otherwise 
injured. 

The  second  count  stated,  that,  by  an  act  of  parliament  made  and 
passed  in  the  session  of  parliament  held  in  the  21st  and  22d  years  of  the 
reign  of  Her  present  Majesty,  called  The  Westminster  Palace  Hotel 
Company's  Act,  1868  (21  &  22  Vict.  c.  3),  a  certain  *undertak-  r»27« 
ing  was  authorized,  and  the  said  act  authorized  the  purchase  or  '- 
taking  of  lands  for  the  said  undertaking,  and  the  defendants  were  by  the 
said  act  the  promoters  of  the  said  undertaking,  and  empowered  to  exe- 
cute the  same :  that,  after  the  passing  of  the  said  act,  the  plaintiff  became 
and  was,  and  still  is,  entitled  to  compensation  in  respect  of  an  interest 
of  the  plaintiff  in  a  certain  messuage  and  land  of  the  plaintiff  at  Tothill 
Street,  Westminster,  in  the  county  of  Middlesex,  which  was  injuriously 
affected  by  the  execution  of  certain  works  by  the  defendants  under  the 
said  act,  and  for  which  the  defendants  had  not  made  satisfaction  under 
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the  provision  of  the  Land  Clauses  Consolidation  Act,  1845  (8  fc  9  Vict 
c.  18),  of  the  said  Westminster  Palace  Hotel  Company's  Act,  1858,  or 
any  act  incorporated  therewith ;  that  thereupon  the  plaintiff  claimed  as 
compensation  for  his  said  interest  in  the  said  messuage  and  lands  8o 
injuriously  affected  a  sum  of  money  exceeding  60/.,  to  wit,  200Z.,  and 
desired  to  have  such  question  of  compensation  settled  by  a  jury,  and 
gave  notice  in  writing  of  such  his  desire  to  the  defendants,  then  being 
the  promoters  of  the  said  undertaking,  stating  in  such  notice  the  nature 
of  his  said  interest  in  the  said  messuage  and  land  in  respect  of  which  bo 
claimed  compensation,  and  the  amount  of  the  compensation  claimed,*  to 
wit,  the  said  sum  of  200/. ;  and  that  the  defendants  were  not  wilUng  to 
pay  the  amount  of  compensation  so  claimed,  and  did  not  enter  into  a 
written  agreement  for  that  purpose,  nor  did  they  within  twenty-one  days 
after  the  receipt  of  such  notice  (which  period  had  elapsed)  issue  their 
warrant  to  the  sheriff  of  the  said  county  of  Middlesex  to  summon  a  jary 
for  setting  the  same  in  the  manner  provided  by  the  statute  in  such  case 
made,  and  the  defendants  therein  wholly  failed  and  made  default :  Aver- 
ment, that  the  plaintiff  had  done  all  things  on  his  part,  and  that  all 
*^7Q1  things  on  his  part  necessary  to  ^happen  had  happened,  to  entitle 
-'  him  to  have  a  jury  summoned  for  settling  the  compensation  pay- 
able by  the  defendants  to  the  plaintiff  for  and  by  reason  of  his  said 
interest  in  his  said  messuage  and  land  being  so  injuriously  affected  as 
aforesaid ;  and  that  the  time  for  the  defendants  to  issue  their  warrant  to 
the  said  sheriff  to  summon  such  jury  had  elapsed ;  and  that  the  defend- 
ants, having  made  default  as  aforesaid,  had  become  liable  to  pay  to  the 
plaintiff  200/.,  the  amount  of  compensation  so  claimed  as  aforesaid ;  and 
that  the  plaintiff  had  done  all  things  necessary  on  his  part  to  entitle  him 
to  be  paid  the  same  by  the  defendants ;  and  that  the  time  for  the  de- 
fendants to  pay  the  same  had  elapsed ;  yet  that  the  defendants  had  not 
yet  paid  the  same,  or  any  part  thereof.     Claim,  200/. 

The  defendants  pleaded,  to  the  first  count, — first,  not  guilty,— 
secondly,  a  denial  of  the  alleged  right, — thirdly,  that  the  alleged  griev- 
ances were  committed  under  the  authority  and  in  exercise  of  the  powers 
of  an  act  of  parliament  passed  in  the  session  of  parliament  held  in  the 
eighth  and  ninth  years  of  the  reign  of  Her  present  Majesty,  intituled 
The  Westminster  Improvement  Act,  1845  (8  &  9  Vict.  c.  clxxviii.),  and 
The  Westminster  Palace  Hotel  Company's  Act,  1858 ;  and  to  the  second 
count  a  denial  that  the  plaintiff  was  entitled  to  compensation  as  alleged. 

The  defendants  also  demurred  to  the  second  count,  the  ground  of 
demurrer  stated  in  the  margin  being,  ''that,  neither  by  the  act  referred 
to  in  that  count,  nor  by  any  other  act,  is  any  provision  made  entitling 
the  plaintiff  to  compensation,  or  requiring  the  company  to  cause  a  jury 
to   be  summoned   for  assessing  the   amount   of  such   compensation.' 

^       Bovill,  Q.  C,  in  support  of  the  demurrer.(a) — The  *defendant8 

(a)  The  points  marked  for  ar^ment  on  the  p&rt  of  the  defendants  were  as  folIoTrs  :— 
**  That,  under  the  provisions  of  the  Westminster  Palace  Ilotel  Company's  Act,  1856,  tbe 
plaintiff  was  not  entitled  to  demand  compensation  for  the  alleged  injury  to  his  premises: 

**  That  the  second  count  is  framed  in  an  entire  misconception  of  the  effect  and  proviuons  of 
that  act,  which  is  not  an  act  enabling  the  company  to  execute  works  or  acquire  land  for  ths 
execution  of  works,  and  does  not  incorporate  nor  is  subject  to  the  provisions  of  the  Lsadt 
Clauses  Consolidation  Act,  1845,  but  is  merely  an  act  for  giving  sanction  and  effect  to  a  lesM 
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are  a  company  incorporated   under  the  Limited   Liability  Act;   and 
they  are   charged  in  the   first   count  of  the  declaration  with   having 
obstructed  certain  ancient  lights  of  the  plaintiff,  and  in  the  second  count 
with  having  neglected,  upon  due  notice  given  to  them  for  that  purpose, 
to  take  the  necessary  steps  to  cause  the  compensation  claimed  by  the 
plaintiff  to  be  assessed  under  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  18.     The  1st  section  of  that 
act,  after  reciting  that  "  it  is  expedient  to  comprise  in  one  general  act 
sundry  provisions  usually  introduced  into  acts  of  parliament  relative  to 
the  acquisition  of  lands  required  for  undertakings  or  works  of  a  public 
nature,  and  to  the  compensation  to  be  made  for  the  same,  and  that  as 
well  for  the  purpose  of  avoiding  the  necessity  of  repeating  such  pro- 
visions in  each  of  the  several  acts  relating  to  such  undertakings  as  for 
insnring  greater  uniformity  in  the  provisions  themselves,"  enacts  ''  that 
this  act  shall  apply  to  every  undertaking  authorized .  by  any  act  which 
shall  hereafter  be  passed,  and  which  shall  authorize  the  purchase  or 
^taking  of  lands  for  such  undertaking,  and  this  act  shall  be  incor-  r^noi 
porated  with  such  act ;  and  all  the  clauses  and  provisions  of  this  ^ 
act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted  by  any 
sach  act,  shall  apply  to  the  undertaking  authorized  thereby,  so  far  as 
the  same  shall  be  applicable  to  such  undertaking,  and  shall,  as  well 
as  the  clauses  and  provisions  of  every  other  act  which  shall  be  incorpo- 
rated with  such  act,  form  part  of  such  act,  and  be  construed  together 
therewith  as  forming  one  act."     The  68th  section  enacts,  that,  ''  if  any 
party  shall  be  entitled  to  any  compensation  in  respect  of  any  lands,  or 
of  any  interest  therein,  which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works,  and  for  which  the  promoters  of 
the  undertaking  shall  not  have  made  satisfaction  under  the  provisions 
of  this  or  the  special  act,  or  any  act  incorporated  therewith,  and  if  tho 
compensation  claimed  in  such  case  shall  exceed  the  sum  of  50/.,  such 
party  may  have  the  same  settled  cither  by  arbitration  or  by  the  verdict 
of  a  jury,  as  be  shall  think  fit ;  and,  if  such  party  desire  to  have  the 
same  settled  by  arbitration,  it  shall  be  lawful  for  him  to  give  notice  in 
writing  to  the  promoters  of  the  undertaking  of  such  his  desire,  stating 
in  such  notice  the  nature  of  the  interest  in  such  lands  in  respect  of 
which  he  claims  compensation,  and  the  amount  of  the  compensation  so 
claimed  therein :  and,  unless  the  promoters  of  the  undertaking  be  willing 
to  pay  the  amount  of  compensation  so  claimed,  and  shall  enter  into  a 
written  agreement  for  that  purpose  within  twenty-one  days  after  the 
receipt  of  any  such  notice  from  any  party  so  entitled,  the  same  shall  be 
settled  by  arbitration  in  the  manner  herein  provided ;  or,  if  the  party 
so  entitled  as  aforesaid  desire  to  have  such  question  of  compensation 
settled  by  a  jury,  it  shall  be  lawful  for  him  to  give  notice  in  writing  of 
such  his  desire  to  the  promoters  of  '''the  undertaking,  stating  r^cQon 
such  particulars  as  aforesaid,  and  unless  the  promoters  of  the  *- 
undertaking  be  willing  to  pay  the  amount  of  compensation  so  claimed, 
and  enter  into  a  written  agreement  for  that  purpose,  they  shall,  within 

by  Um  Wettminetor  Improrement  eommurionen  to  the  defendants  of  a  piece  of  land  for  the 
pvqMie  of  haUding  an  hotel : 

''That  the  eompaoy  had  no  aathority  to  usae  a  warrant  to  the  aheriff  reqairing  him  tojnm- 
non  a  jury  fur  the  assessment  of  compensation  to  the  plaintiff;  and  that  the  issuing  of  any 
>veh  werraaT  would  have  heen  a  mere  noUity." 
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twenty- one  days  after  the  receipt  of  such  notice,  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  for  settling  the  same  in  manner  herein 
provided,  and  in  default  thereof  they  shall  be  liable  to  pay  to  the  partv 
so  entitled  as  aforesaid  the  amount  of  compensation  so  claimed,  and  the 
same  may  be  recovered  by  him,  with  costs,  by  action  in  any  of  the 
superior  courts.'*  This  provision  applies  exclusively  to  undertakings 
which  without  the  aid  of  the  statute  could  not  be  carried  on.  The 
undertaking  in  question  does  not  come  within  that  description.  The 
Westminster  Palace  Hotel  Company's  Act,  1858,  passed  at  a  time  when 
the  property  in  the  hands  of  the  Westminster  Improvement  commission- 
ers was  in  a  state  of  considerable  embarrassment.  The  title  of  the  act 
IS,  ^'  An  act  for  confirming  and  giving  effect  to  an  agreement  for  a  lease 
by  the  Westminster  Improvement  Commissioners  of  land  in  Victoria 
Street  and  Tothill  Street,  in  the  city  of  Westminster,  to  the  Westmin- 
ster Palace  Hotel  Company,  Limited,"  &c.  The  preamble  recites  that 
the  Westminster  Improvement  Commissioners,  under  the  powers  and 
provisions  of  the  Westminster  Improvement  Abts  of  1845,  1847, 1850, 
1853,  and  1855,  or  some  of  them,  had  entered  into  an  agreement  with 
the  Westminster  Palace  Hotel  Company,  Limited,  for  the  granting  hj 
the  commissioners  and  the  accepting  by  the  company  a  lease  for  ninety- 
nine  years,  at  a  yearly  rent  of  1050Z.,  of  a  piece  of  land  in  Victoria 
Street  and  Tothill  Street,  in  the  city  of  Westminster,  part  of  the  estate 
of  the  commissioners,  in  order  to  the  building  thereon  by  the  company 
♦98^1  ^^  ^^  hotel  and  offices,  and  of  an  adjoining  piece  of  land ;  *that 
"^  J  the  land  comprised  in  the  agreement  was  affected  by  certain 
mortgages,  bonds,  and  judgments ;  that  proceedings  were  pending  in 
equity  against  the  commissioners,  the  decrees  or  orders  in  which  did  or 
might  affect  the  land  comprised  in  the  agreement ;  that  there  were  not 
when  the  recited  agreement  was  entered  into  any  mortgages,  judgments, 
suits,  decrees,  or  orders  which  affected  the  lands  comprised  in  the  agree- 
ment other  than  those  specified  in  the  schedules  to  the  act,  but  those 
encumbrances,  and  the  bonds  or  claims  made  in  respect  thereof,  pre- 
vented the  company  from  acquiring  a  good  and  marketable  title  to  the 
land  by  such  a  lease  as  the  commissioners  had  so  agreed  to  grant ;  that 
the  land  comprised  in  the  agreement  was  at  present  void  land  producing 
no  income  whatever  to  the  commissioners ;  that  the  commissioners  were 
indebted  to  the  extent  of  insolvency  to  the  mortgagees,  judgment- credit- 
ors, bondholders,  and  others,  who  were  together  creditors  to  the  com- 
missioners for  a  large  aggregate  amount;  that  the  company  and  the 
commissioners  were  desirous,  and  it  would  be  greatly  to  the  benefit  of 
the  creditors  of  the  commissioners,  that  the  recited  agreement  should 
be  confirmed,  subject  to  the  provisions  of  this  act,  and  should  be  carried 
into  effect  by  a  lease  which  would  be  unimpeachable  by  the  creditors  of 
the  commissioners ;  and  that  the  objects  of  the  act  could  not  be  attained 
without  the  authority  of  parliament.  The  2d  section  confirms  the  re- 
cited agreement  and  empowers  the  commissioners  to  grant  the  lease. 
The  8d  section  enacts  that  "  the  rent  reserved  by  the  lease  so  granted 
by  the  commissioners  and  accepted  by  the  company  should  be  incident 
to  the  reversion  immediately  expectant  and  to  take  effect  on  the  d6te^ 
mination  of  the  term  thereby  granted."  The  4th  section  enacts  that 
♦2841  "  *^®  ^®^™  ^^  ninety-nine  years  created  by  the  lease  so  *granted 
-^  by  the  commissioners  and  accepted  by  the  company  should  take 
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effect  88  the  first  term  and  interest  in  the  land  and  hereditatnents  com- 
prised therein,  and  the  company  and  their  assigns  might  and  should 
hold  and  enjoy  the  same  for  that  terra  subject  to  the  rent,  covenants, 
and  provisos  respectively  reserved  and  contained  in  and  by  the  lease, 
bat  freed  and  discharged  by  that  act  from  all  mortgages,  judgments, 
snits,  decrees,  orders,  encumbrances,  liabilities,  claims,  and  demands 
ifhatsoever  affecting  the  same  land  and  hereditaments,  or  any  part 
thereof,  or  any  estate,  term,  or  interest  therein,  or  affecting  the  com- 
missioners or  their  assigns  in  respect  of  the  same."  And  the  5tfa  sec- 
tion provides,  that,  subject  to  the  lease,  thoso  mortgages,  judgments, 
&c.,  were  to  be  as  valid  as  if  the  act  had  not  passed.  In  effect  the  act 
id  like  an  ordinary  estate  bill.  Its  object  was  to  enable  the  company  to 
acquire  a  good  and  indefeasible  title  to  the  land.  There  is  nothing  in 
it  which  authorizes  the  company  to  obstruct  lights  or  otherwise  injuriously 
to  affect  the  premises  of  adjoining  owners.  [Btles,  J. — Do  the  West* 
minster  Improvement  Acts  incorporate  the  Lands  Clauses  Consolidation 
Act,  1845  ?]  The  first  of  those  acts,  8  &  9  Vict.  c.  clxxviii.,  s.  1,  does. 
The  act  now  under  consideration  does  not  incorporate  the  Lands  Clauses 
Consolidation  Act,  1845,  nor  does  it  enable  the  company  to  take  any 
land.  The  8th  clause  of  the  agreement  (which  is  set  out  in  the  first 
schedule  to  the  act)  provides  that  "  the  ground-rent  of  1050Z.  is  not  to 
be  abated  by  reason  of  any  compensation  to  be  paid  to  the  owners  of 
land  in  Tothill  Street  under  the  68th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  by  reason  of  their  lands  being  injuriously  affected 
by  the  erection  of  the  said  building.**  But,  at  the  time  that  agreement 
was  prepared,  it  was  contemplated  that  the  company  would  ask  certain 
powers  which  the  ^legislature  did  not  think  fit  to  grant  them,  r^noc 
There  is  no  power  conferred  upon  the  company  by  this  act  to  ^ 
deprive  any  individual  of  any  legal  right :  nor  is  there  any  clause  in 
any  of  the  Westminster  Improvement  Acts  to  enable  the  commissioners 
to  authorize  their  lessees  to  do  any  act  which  would  otherwise  be  illegal. 
One  of  the  points  intended  to  be  urged  on  the  other  side,  is,  that  the 
Lands  Clauses  Consolidation  Act,  1845,  whether  incorporated  or  not, 
applies  to  this  act,  and  to  the  undertaking  authorized  thereby.  But 
this  act  authorizes  no  undertaking,  and  therefore  does  not  come  within 
the  interpretation  clause  (s.  2)  of  the  8  &  9  Vict.  c.  18.  [Byles,  J. — 
Tou  would  say  that  *' incorporated  therewith"  is  synonymous  with 
"inserted  therein."]  Precisely  so. 
GriffitSj  contr&.(a) — The  general  act  is  without  any  '^'direct  [*286 

(a)  The  poioU  marked  for  argument  on  the  part  of  the  plaintiff  were  as  followi : — 

"  1.  That  the  Lands  Claases  Consolidation  Act,  1845  (8  A  9  Vict  c.  18),  ia  incorporated 
vith  the  Westminster  Palace  Hotel  Company's  Act»  1858  (21  A  22  Vict  o.  3) : 

"2.  That  the  Lands  Glauses  Consolidation  Act,  1845,  whether  incorporated  or  not,  applios  tu 
the  Westminster  Palace  Hotel. Company's  Act»  1858,  and  the  undertaking  thereby  authorised: 

"  ^.  That  the  Westminster  Palace  Hotel  Company's  Act,  1858,  authorized  an  undertaking, 
snd  the  taking  of  land  for  the  pnrpcse  of  such  undertaking,  within  the  meaning  of  the  Land« 
Cltoies  Consolidation  Act,  1845  : 

"4.  That  the  Lands  Claases  Consolidation  Act,  1845,  I4)plies  to  erery  undertaking  autho- 
rized by  soy  act  thereafter  passed,  and  which  shall  authorise  the  purchase  or  taking  of  land« 
for  lueb  undertaking,  and  shall  be  incorporated  with  such  last-mentioned  act ;  and  the  West- 
atniter  Palace  Hotel  Company's  Act,  1858,  authorised  the  defendants  to  accept  and  take  a  oer- 
tsiL  lease  of  lands  as  therein  mentioned  for  the  purposes  of  and  to  carry  out  the  undertaking 
tbereio  mentioned,  and  being  passed  subsequently,  the  flrst-mentioned  act  applies,  and  by  its 
^ttas  shall  be  and  it  incorporated  with  the  Lut-mentiooed  act" 
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provision  therein  to  that  effect  incorporated  in  every  special  act  au- 
thorizing works  by  a  public  company.     The  language  of  the  1st  sec- 
tion is  very  strong ;  and  the  provision  was  expressly  inserted  for  the 
purpose  of  avoiding  the  necessity  for  repeating  all  these  provisions  in 
the  special  acts.     [Keating,  J. — If  the  provisions  were  only  meant  to 
be  applicable  if  inserted  in  the  special  act,  one  can  hardly  see  the  use 
of  the  words  at  all.]     The  language  of  the  three  acts  of  1845,  cc,  16, 
18,  and  20,  is  substantially  the  same.     Unless  there  are  words  in  the 
special  act  to  prevent  its  application,  the  Lands  Clauses  Consolidation 
Act  is  to  apply.    This  company  is  clearly  incorporated  for  the  purposes 
of  an  undertaking  within  the  meaning  of  the  interpretation  clause  of 
the  8  &  9  Vict.  c.  18.     The  act  authorizes  the  taking  of  land  by  the 
company  for  the  purpose  of  the  undertaking.     The  Lands  Clauses  Con- 
solidation Act  is,  at  all  events,  inferentially  incorporated.     The  lease  is 
to  be  granted  by  the  commissioners  acting  under  their  acts  of  parlia- 
ment, which  expressly  incorporate  the  provisions  of  the  Lands  Clauses 
Consolidation  Act ;  and  the  68th  section  of  that  act  is  referred  to  in 
the  agreement  itself.     [Erle,  C.  J. — I  should  have  thought  that  these 
provisions  of  the  Lands  Clauses  Consolidation  Act  only  applied  to  some- 
thing which  the  act  authorized  the  company  to  do, — for  instance,  to 
divert  a  street,  or  raise  the  level  of  a  watercourse,  or  the  like.     This 
act  does  not  exempt  the  company  from  any  rule  of  law  as  to  their  build- 
ing.    Its  object  is  to  validate  their  title  to  the  site  of  the  premises :  bat 
it  does  not  authorize  them  to  do  anything  thereon  which  any  other  per- 
son could  not  do.    I  always  thought  a  party  could  not  have  compensation 
^QgfTi  under  these  clauses,  ^where  a  common  law  remedy  existed.    If 
•^  you  have  a  remedy  at  common  law  for  a  grievance,  you  need  not 
resort  to  the  act  of  parliament.]     What  the  plaintiff  complains  of,  is, 
the  obstruction  of  his  lights  by  the  building  which  the  company  are 
authorized  to  erect.     lie  puts  his  claim  both  ways.     In  his  first  count 
he  sues  at  common  law,  and  is  met  by  a  plea  setting  up  the  act  of  par- 
liament :  and  his  claim  under  the  statutory  provision  is  met  by  an  argn- 
ment  that  the  act  has  no  application. 

Bovilly  Q.  C,  in  reply. — The  68th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  can  have  no  application  here.  That  act  was  intended 
to  apply  to  undertakings  of  a  public  nature,  and  not  to  a  private  specu- 
lation like  this.  There  is  not  a  single  clause  in  the  Westminster  Palace 
Hotel  Company's  Act  which  authorizes  anything  that  the  law  does  not 
already  authorize.  [Keating,  J. — All  that  the  act  does,  is  merely  to 
give  the  lease  priority.  Erle,  C.  J. — It  postpones  the  right  of  the 
mortgagees  and  other  encumbrancers  during  the  continuance  of  the  lease.] 

Cur.  adv.  vuU. 
Erle,  C.  J.,  now  delivered  the  judgment  of  the  court : — 
The  declaration  in  this  case  complained  in  the  first  count  of  an  injury 
to  the  plaintiff's  house  by  the  erection  of  certain  buildings  by  the  defend- 
ants, which  darkened  the  windows  of  his  house.     The  second  count, 
alleging  the  execution  of  certain  works  by  the  defendants  under  the 
powers  of  The  Westminster  Palace  Act,  1858,  and  that  the  premises  of 
the  plaintiff  had  been  injuriously  affected  thereby,  set  forth  proceedings 
by  the  plaintiff  under  the  68th  section  of  the  Lands  Clauses  Consolida- 
*2881   ''^^  ^^^^  1845,  8  &  9  Vict.  c.  18,  to  *compel  the  defendants  to 
•J  make  compensation ;  and  then  claimed  the  sum  of  2001.^  as  men- 
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tioned  in  his  notice,  by  reason  of  the  neglect  of  the  defendants  to  sum- 
mon a  jury  within  the  time  prescribed  by  the  act. 

The  defendants  pleaded  to  the  first  count,  and  demurred  to  the  seconcl. 

The  Westminster  Palace  Hotel  Company's  Act,  although  referred  to 
generally  in  the  declaration  as  if  a  public  act,  provides  expressly  by  its 
15th  section  that  it  shall  not  be  a  public  act :  but  we  understand  both 
parties  to  be  desirous  that  the  opinion  of  the  court  should  be  given  upon 
the  question  between  them  as  if  any  amendments  necessary  in  that 
rei^pect  had  been  made  in  the  declaration ;  and  that  the  question  is, 
whether  the  Hotel  Company's  act  incorporates  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  or  so  much  of  them  as  to  make 
the  alleged  injury  to  the  plaintiff  the  subject  of  compensation  to  be 
ascertained  under  the  68th  section  of  that  statute,  or  whether  such 
inquiry  still  remains  the  subject  of  an  action  at  common  law,  in  which 
the  plaintiff  might  recover  the  'amount  of  any  damage  he  may  actually 
have  sustained. 

We  are  of  opinion  that  the  Westminster  Palace  Hotel  Company's  Act 
does  not  incorporate  any  of  the  provisions  of  the  Lands  Clauses  Consoli- 
dation Act,  1845.  By  its  express  provisions  the  company's  act  is  not  a 
public  act.  Its  object  is  merely  to  give  the  lease  granted  by  the  West- 
minster Improvement  Commissioners  to  the  company  a  priority  over 
certain  charges  and  encumbrances  to  which  it  might  otherwise  have 
been  postponed ;  and  the  preamble  recites  that  its  doing  so  will  enure 
greatly  to  the  benefit  of  the  creditors  of  the  commissioners.  It  appears 
to  us  in  all  its  provisions  to  be  rather  in  the  nature  of  a  private  estate 
bill  than  of  an  act  intended  to  incorporate  the  ^provisions  of  a  r^oon 
statute  applicable  only  to  the  acquisition  of  lands  for  undertak-  ^ 
iogs  of  a  private  nature. 

We  think,  therefore,  the  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 


TOWNLEY  V.  JONES.    Mat/  8. 

Tb«  plaintiff's  attorney  having  without  reasonable  excnse  neglected  to  instrnot  counsel  or  to 
sppcar  at  the  assises  when  the  canse  was  called  on,  in  consequence  of  which  the  plaintiff  was 
nonsuited, — the  court  granted  a  new  trial  only  upon  the  terms  of  the  attomoy  paying  the 
costs  of  the  day  out  of  his  own  pocket. 

This  was  an  action  for  alleged  negligence  on  the  part  of  the  defendant, 
in  not  providing  proper  machinery  at  the  shaft  of  a  mine,  whereby  the 
plaintiff  sustained  an  injury.  The  cause  of  action  accrued  on  the  10th 
of  December,  1867;  but  the  writ  was  not  issued  until  the  24th  of  June, 
1859.  Notice  of  trial  was  given  on  the  6th  of  February,  1860,  for  the 
York  Assizes, — ^being  a  month  before  the  commission  day.  The  cause 
Btood  No.  8  on  the  list,  and  was  called  on  at  about  10  o'clock  in  the 
morning  of  the  second  day  of  the  assizes.  The  plaintiff's  attorney  not 
being  in  attendance,  and  no  counsel  being  instructed  by  him,  but  the 
defendant's  attorney  being  there  with  his  counsel,  the  plaintiff  was  non- 
suited. The  plaintiff's  attorney  did  not  arrive  at  York  until  6  o'clock 
ia  the  evening. 
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T.  JoneSf  on  a  former  day  in  this  term,  obtained  a  role  nisi  for  a 
new  trial  on  payment  of  the  costs  of  the  day. 

Cross  now  showed  cause. — He  submitted  that  the  affidavit  in  support 
of  the  motion  disclosed  no  sufficient  or  satisfactory  reason  for  the  absence 
of  the  plaintiff's  attorney  when  the  cause  was  called  on. 

T.  Jones  was  heard  in  support  of  the  rule. 
*2Q01  ^^Ri'By  C*  J* — ^^^  plaintiff's  attorney  had  ample  time  to  pre- 
^  pare  his  briefs  and  instruct  counsel;  and  he  had  no  right  to 
speculate  on  the  time  the  cause  would  be  called  on.  If,  however,  he 
will  undertake  within  a  fortnight  to  pay  the  costs  of  the  day  out  of  his 
own  pocket,  the  rule  may  be  absolute ;  otherwise,  it  will  be  discharged. 

The  rest  of  the  court  concurring,  Rule  accordingly. 


JOHN  ELLIS,  Appellant ;  JASON  WOODBBIDGE,  Respondent 

April  28. 

The  24th  section  of  the  General  Highway  Act,  5  A  e  W.  4,  e.  60,  enacts,  "that  the  snirejor 
of  every  parish  shall,  with  the  consent  of  the  inhahitante  in  vestry  assembled,  secore  hens- 
causeways  and  foot-causeways,  by  posts,  blocks,  or  stones  fixed  in  the  ground,  or  by  hankf 
of  earth  cast  up,  or  otherwise,  from  being  passed  over  and  spoiled  by  wagons,  wains,  cartf, 
or  carriages,  at  the  cost  of  the  parish  :*' — 

Held,  that  this  section  contemplated  the  erection  of  posts,  Ac,  against  footways,  causewan, 
and  bridle  ways,  6y  the  tide  of  carriage  ways,  for  the  purpose  of  protecting  them  against  ii^aiy 
or  damage  by  wagons,  Ac,  but  did  not  contemplate  the  erection  of  posts,  Ac,  at  the  extremitia 
of  such  ways,  for  the  purpose  of  protecUng  the  causeways,  bridleways,  and  footways  from 
trespassers. 

This  was  a  case  stated  for  the  opinion  of  the  court  at  the  instance  of 
the  informant,  pursuant  to  the  provisions  of  the  20  k  21  Vict.  c.  43. 

At  a  petty  session  of  the  peace  holden  in  and  for  the  division  of  Gore, 
in  the  county  of  Middlesex,  on  Wednesday,  the  17th  of  August,  1859, 
before  two  justices  acting  in  and  for  the  said  county  and  the  division 
aforesaid,  Jason  Woodbridge  was  charged  in  and  by  a  certain  informa- 
tion, ''For  that,  on  the  29th  of  July  last,  at  Pinner,  in  the  said  county, 
he,  being  then  and  there  the  surveyor  of  the  highways  of  Pinner  afore- 
*2Q11  ^^^^'  ^^^  ^^^^  ^^^  there  wilfully  neglect  his  duty  as  '''such  sar- 
-I  veyor,  by  not  putting  up  posts  on  a  certain  bridleway  and  footway 
leading  from  Pinner  to  Eastcott  to  secure  the  same  from  being  passed 
over  and  spoiled  by  wagons,  wains,  carts,  or  carriages,  the  same  being  a 
public  bridleway  and  footway  only,  contrary  to  the  form  of  the  statute 
5  &  6  W.  4,  c.  50,  whereby  he  had  rendered  himself  liable  to  a  penalty 
of  not  exceeding  51"  And  the  said  parties  respectively  being  then 
present,  the  said  information  was  duly  heard  by  the  justices :  and  upon 
such  hearing  they  adjudged  that  the  said  information  should  be  dis- 
missed with  costs. 

The  informant  having  pursuant  to  the  statute  given  the  justices  notice, 
and  required  them  to  state  and  sign  a  case  setting  forth  the  facts  and 
grounds  of  their  determination  upon  the  hearing  of  the  said  information, 
in  order  that  he  might  take  the  opinion  of  this  court  thereon,  the  said 
justices,  pursuant  to  such  notice  and  the  provisions  of  the  statute,  stated 
and  signed  the  following  case : — 

At  the  hearing  of  the  said  information,  the  informant  cited  the  Stk 
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section  (the  interpretation  clause)  of  the  5  &  6  W.  4,  c.  50,  which  enacts 
*'  that  the  word  ^  highway'  shall  be  understood  to  mean  all  roads,  bridges 
(not  being  county  bridges),  carriageways,  cartways,  horseways,  bridle- 
ways, footways,  causeways,  churchways,  and  pavements."  And  also 
the  24th  section,  whereby  it  is  enacted  ^'  that  the  surveyor  of  every 
parish  shall,  with  the  consent  of  the  inhabitants  in  vestry  assembled, 
secure  borse-causeways  and  foot-causeways  by  posts,  blocks,  or  stones 
fixed  in  the  ground,  or  by  banks  of  earth  cast  up,  or  otherwise,  from 
being  passed  over  and  spoiled  by  wagons,  wains,  carts,  or  carriages,  at 
the  cost  of  the  parish/*  And  also  the  81st  section  of  the  same  act, 
trhereby  it  is  further  enacted,  ^^  that,  if  any  gate  across  any  public  cart- 
way shall  be  less  than  ten  feet  wide,  or  any  gate  across  any  '^'pub-  ratcooo 
lie  horseway  shall  be  less  than  five  feet  wide,  clear  between  the  ^ 
posts  thereof,  then  and  in  every  such  ease|  upon  notice  in  writing  from 
the  surveyor  to  the  person  to  whom  the  gate  shall  belong,  left  at  the 
dwelling-house  of  such  person  or  his  steward  or  agent,  requiring  him  to 
enlarge  the  same,  if  such  person  should  neglect,  for  the  space  of  twenty- 
one  days  after  such  notice  shall  have  been  left  as  aforesaid,  to  remove  or 
enlarge  such  gate,  he  shall  forfeit  a  sum  not  exceeding  lOs.  for  every 
day  he  shall  so  neglect  to  remove  or  enlarge  such  gate  as  aforesaid." 

The  informant  also  put  in  an  extract  from  an  award  made  by  certain 
commissioners  appointed  in  pursuance  of  the  43  G.  3,  intituled  '^  An  act 
for  dividing,  allotting,  and  enclosing  the  open  and  common  fields,  com- 
mons, and  waste-grounds,  within  the  parish  of  Harrow,  in  the  county  of 
Middlesex,"  who  thereby  set  out  a  roadway  in  the  words  following : — 
''No.  65.  )      ''  One  other  private  carriage-road  and  pub- 

''  Road  to  Eastcott.  j  lie  bridleway  and  footway,  of  the  breadth 
of  25  feet,  branching  out  of  the  last-described  road  No.  64,  and  extend- 
ing in  a  westward  direction  over  the  north  side  of  Pinner  Marsh,  to  the 
extent  thereof,  and  thence  southward  and  again  westward  over  Down 
field  to  a  bridleway  set  out  in  the  parish  of  Ruislip." 

The  situation  of  this  private  carriageway  and  public  bridleway  and 
footway  is  in  the  hamlet  of  Pinner,  in  the  parish  of  Harrow,  and  is  of 
the  width  of  25  feet,  between  the  boundary  hedges  of  the  land ;  that  on 
the  north  side  being  of  old  enclosures,  and  that  on  the  south  side  of  land 
enclosed  by  the  commissioners,  and  leads  from  a  by-road  in  the  hamlet 
of  Pinner  to  a  by-road  in  the  parish  of  Eastcott. 

Some  years  ago  a  small  quantity  of  gravel  was  laid  along  the  centre 
of  it,  of  the  width  of  six  or  seven  *feet,  the  remainder  on  each  r^tooo 
side  being  green  sward.  It  is  used  as  a  cartway  by  the  farmers  ^ 
going  to  and  returning  from  their  land  abutting  on  each  side.  It  meets 
and  is  joined  at  the  boundary  of  the  hamlet  of  Pinner  by  a  public 
bridleway  only,  set  out  by  commissioners  appointed  by  an  act  of  44  0. 
3,  c.  45,  intituled  ^'  An  act  for  enclosing  lands  in  the  parish  of  Ruislip, 
otherwise  Riselip,  in  the  county  of  Middlesex,"  in  the  words  following : 

"  The  old  public  road  to  Uxbridge. 
^^  No.  YI.  1      ''  And  we  have  set  out  and  appointed  one 

"  Public  bridleway.  /  public  bridleway  of  the  breadth  of  twenty 
feet,  branching  out  of  the  lane  at  Field  End,  Eastcott^  between  the 
tllotment  to  Mrs.  Catherine  Hatchett  and  Mr.  Daniel  Wilshen,  and 
extending  in  a  south-eastward  direction  to  the  boundary  of  the  hamlet 
ef  Pinner  and  Ruislip." 
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It  was  also  given  in  evidence  by  tbe  informant,  that,  for  the  last  fortj 
years,  posts  had  been  placed  across  the  said  public  bridleway  and  foot* 
way  at  the  end  of  the  said  private  carriageway,  and  at  the  boundary  of 
Pinner  and  Ruislip  at  the  point  where  it  meets  the  public  bridleway 
belonging  to  the  parish  of  Ruislip ;  and  that  they  had  been  put  up  from 
time  to  time  at  the  cost  of  the  hamlet  of  Pinner  by  the  surveyor  for  the 
time  being,  and  so  maintained  until  about  two  years  ago ;  since  which 
time,  for  want  of  their  restoration,  the  private  carriage W2iy  and  public 
bridleway  and  footway  had  been  used  as  a  public  highway  by  persons 
travelling  over  them  in  carriages,  to  the  detriment  of  the  public  bridle- 
way and  footway. 

On  the  part  of  the  defendant,  it  was  admitted  that  posts  had  been 
from  time  to  time  put  up  at  the  boundary  of  tbe  parish,  but  that  about 
two  years  ago  the  then  existing  posts  were  forcibly  removed ;  that  thej 
had  been  reinstated  six  several  times  at  a  ^considerable  expense 
(on  two  occasions  with  iron  posts),  and  as  often  destroyed ;  that 
a  reward  had  been  offered  for  the  apprehension  of  the  offenders,  and 
every  other  step  taken  by  him  as  the  surveyor  of  the  highways  of  Pinner 
to  sustain  the  said  road  as  a  private  carriage-road  and  public  bridleway 
and  footway ;  and  that  men  had  been  apprehended  in  the  act  of  cutting 
the  iron  posts  asunder  at  midnight,  and,  on  being  taken  before  the 
magistrates,  asserted  that  they  had  a  right  to  the  free  use  of  the  road 
in  question  for  the  whole  width  of  twenty-five  feet  as  a  public  footway, 
that  they  were  exercising  that  right,  and  that  the  magistrates  had  there- 
fore no  jurisdiction. 

The  80th  section  of  the  5  &  6  W.  4,  c.  50,  enacts  "  that  the  said  sar- 
yeyor  shall  and  he  is  hereby  required  to  make,  support,  and  maintain, 
or  cause  to  be  made,  supported,  and  maintained,  every  public  cartway 
leading  to  any  market-town  twenty  feet  wide  at  the  least,  and  every 
public  horseway  eight  feet  wide  at  the  least,  and  to  support  and  maintain 
every  public  footway  by  the  side  of  any  carriageway  or  cartway  three 
feet  wide  at  the  least,  if  the  ground  between  the  fences,  including  the 
same,  will  admit  thereof." 

The  justices  were  of  opinion — first,  that  the  24th  section  of  tbe 
5  &  6  W.  4,  c.  50,  contemplated  the  erection  of  posts,  &;c.,  against  foot- 
ways, causeways,  and  bridleways  by  the  side  of  carriageways,  for  the 
purpose  of  protecting  them  against  injury  or  damage  by  wagons,  wains, 
carts,  or  carriages,  and  does  not  contemplate  the  erection  of  posts,  &c., 
at  the  extremities  of  such  ways,  for  the  purpose  of  protecting  the  cause- 
ways, bridleways,  and  footways  from  trespassers, — secondly,  that  the 
said  section  does  not  intend  the  protection  by  posts  of  private  carriage 
or  other  ways  against  trespassers  from  adjoining  public  ways, — thirdly, 
"^2951  ^^^^  ^^^  commissioners  acting  under  the  Harrow  Enclosure  Act 
•J  "^having  set  out  a  certain  space  of  ground  of  the  width  of  twenty- 
five  feet  as  a  public  bridleway  and  footway,  as  well  as  a  private  carriage- 
road,  without  describing  the  boundaries  of  each,  it  was  not  competent  to 
the  surveyor  of  highways  to  determine  such  respective  boundaries  by 
erecting  posts  at  the  extremities  of  such  ways, — ^fourthly,  that,  the 
public  claiming  bonfi  fide  a  right  of  user  of  the  entire  way,  it  was  a 
question  of  title,  and  consequently  they,  the  justices,  had  no  jurisdiction. 
For  these  reasons  they  dismissed  the  complaint ;  whereupon  the  opinion 
of  the  Court  of  Common  Pleas  is  required  as  to  whether  or  not  the  said 
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justices  were  correct  in  point  of  law  in  their  determination  as  aforesaid, 
or  as  to  what  should  be  done  in  the  premises. 

Karnlakey  for  the  appellant. — -By  the  interpretation  clause,  s.  5,  of 
the  General  Highway  Act,  5  &  6  W.  4,  c.  50,  it  is  provided  that  the 
word  *'  highways"  shall  be  understood  to  mean  "  all  roads,  bridges  (not 
being  county  bridges),  carriageways,  cartways,  horseways,  bridleways, 
footways,  causeways,  churchwnys,  and  pavements."     The  clause  impos- 
ing:; the  penalty  sought  to  be  enforced  by  this  information  is  the  24th, 
which  provides,  that,  "if  any  surveyor  or  district  surveyor  or  assistant 
surveyor  shall  neglect  his  duty  in  anything  required  of  him  by  this  act, 
for  which  no  particular  penalty  is  imposed,  he  shall  forfeit  for  every 
such  offence  any  sum  not  exceeding  5Z."     The  24th  section, — which  pro- 
vides for  the  erection  of  posts, — enacts,  *'  that  the  surveyor  of  every 
parish,  other  than  a  parish  the  whole  or  part  of  which  is  within  three 
miles  of  the  general  post-office  in  the  city  of  London,  shall,  with  the 
consent  of  the  inhabitants  of  any  parish  in  vestry  assembled,  or  by  the 
direction  of  the  justices  at  a  special  sessions  for  the  highways,  cause 
(where  there  are  *uo  such  stones  or  posts)  to  be  erected  or  fixed   r^ong 
in  the  most  convenient  place  where  two  or  more  ways  meet  a   *- 
stone  or  post,  with  inscriptions  thereon  in  large  legible  letters,  not  less 
than  one  inch  in  height  and  of  a  proper  and  proportionate  breadth,  con- 
taining the  name  of  the  next  market-town,  village,  or  other  place  to 
which  the  said  highways  respectively  lead,  as  well  as  stones  or  posts  to 
mark  the  boundaries  of  the  highway,  containing  the  name  of  the  parish 
wherein  situate;  and  that  the  surveyor  of  every  parish  shall,  at  the 
several  approaches  or  entrances  to  such  parts  of  any  highways  as  are 
subject  to  deep  or  dangerous  floods,  cause  to  be  erected  graduated  stones 
or  posts,  as  he  shall  judge  to  be  necessary,  for  the  guiding  of  the  travel- 
lers in  the  best  and  safest  track  through  the  floods ;  and  also  to  secure 
horse-causeways  and  foot-causeways  by  posts,  blocks,  or  stones  fixed  in 
the  ground,  or  by  banks  of  earth  cast  up,  or  otherwise,  from  being 
passed  over  and  spoiled  by  wagons,  wains,  carts,  or  carriages ;  and  the 
said  surveyor  shall  be  reimbursed,  out  of  the  moneys  which  shall  be 
received  by  him  pursuant  to  the  directions  of  this  act,  the  expenses  of 
providing  and  erecting  and  of  keeping  in  repair  such  stones,  posts,  or 
blocks  already  erected  or  fixed,  or  which  may  hereafter  be  erected  or 
fixed."     The  80th  section  enacts  "  that  the  said  surveyor  shall  and  he 
is  hereby  required  to  make,  support,  and  maintain,  or  cause  to  be  made, 
supported,  and  maintained,  every  public  cartway  leading  to  any  market- 
town  twenty  feet  wide  at  the  least,  and  every  public  horseway  eight  feet 
wide  at  the  least,  and  to  support  and  maintain  every  public  footway  by 
(kt  tide  of  any  carriageway  or  cartway  three  feet  wide  at  the  least,  if 
the  ground  between  the  fences  including  the  same  will  admit  thereof : 
provided,  nevertheless,  that  nothing  herein  contained  shall  require  any 
snrveyor  to  make  or  form  any  public  "^footway  without  the  con-   r*^^^ 
Bent  of  the  inhabitants  in  vestry  assembled."     The  81st  sec-   ^ 
tion  enacts,    "that,  if  any  gate   across   any  public  cartway  shall  be 
less  than  ten  feet  wide,  or  any  gate  across  any  public  horseway  shall  be 
less  than  five  feet  wide,  clear,  between  the  posts  thereof,  then,  and  in 
every  such  case,  upon  notice  in  writing  from  the  surveyor  to  the  person 
to  whom  such  gate  shall  belong,  left  at  the  dwelling-house  of  such  per- 
son or  his  steward  or  agent,  requiring  him  to  enlarge  the  same,  if  sucU 
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person  shall  neglect  for  the  space  of  twenty-one  days  after  such  notice 
shall  have  been  left  as  aforesaid  to  remove  or  enlarge  such  gate,  he  shall 
forfeit  a  sam  not  exceeding  IO9.  for  every  day  he  shall  so  neglect  to 
remove  or  to  enlarge  such  gate  as  aforesaid/'  The  magistrates  held, 
that,  as  the  causeway  in  question  was  not  by  the  iide  of  the  carriageway, 
it  was  not  within  the  act.  They  were  probably  induced  to  arrive  at  this 
conclusion  by  the  fact  of  s.  80  speaking  of  a  footway  by  the  side  of  a 
carriageway,  where  the  legislature  so  intended.  [Willbs,  J. — The  72d 
section  seems  to  be  more  to  the  purpose.  It  enacts,  that,  ''  if  any  per- 
son shall  wilfully  ride  upon  any  footpath  or  eauteway  by  the  Me  of  any 
roady  made  or  set  apart  for  the  use  or  accommodation  of  foot-passen- 
gers, &c.,"  he  shall  for  every  such  offence  forfeit  and  pay  any  sum  not 
exceeding  40«.  over  and  above  the  damages  occasioned  thereby.]  A 
horse-causeway  may  be  a  highway  within  the  act. 

J.  A.  Buiselly  contrd.,  was  not  called  upon. 

Erle,  G.  J. — I  am  of  opinion  that  the  decision  of  the  magistrates  in 
this  case  was  right.  The  24th  section  of  the  5  &  6  W.  4,  c.  50,  upon 
which  the  first  point  arises,  applies  to  the  case  of  a  horse  or  foot  cause- 
way running  parallel  to  or  by  the  side  of  a  public  carriageway ;  in  which 
*2QR1  ^^^®  ^^^  surveyor  is  required  to  *cause  such  horse  or  foot  cause* 
-'  way  to  be  separated  by  posts  or  stones  or  banks  of  earth  from 
the  carriageway,  in  order  to  prevent  its  being  trespassed  upon  by  wagons, 
wains,  carts,  or  carriages ;  and  to  mark  out  what  is  so  set  apart  for 
equestrians  and  foot-passengers,  so  that  persons  using  the  way  with 
wheeled  carriages  may  not  find  it  convenient  to  deviate  from  the  way 
allotted  to  them.  I  think  the  legislature  never  intended  to  oast  upon 
the  surveyor  the  duty  to  fortify  the  mouth  or  entrance  of  every  horse 
or  foot  causeway  with  posts  or  other  things  so  as  to  render  it  impossi- 
ble for  wheeled  carriages  to  trespass  thereon.  They  were  already  suffi- 
ciently protected  by  the  ordinary  provisions  of  the  law.  It  is  difficult 
to  see  how  the  surveyor  is  to  perform  the  duty  supposed  to  be  east  upon 
him.  The  Pinner  people  seem  to  be  determined  to  assert  their  right  to 
have  a  carriageway  where  there  is  only  a  foot  and  bridleway.  I  do  not 
think  the  surveyor  is  bound  to  erect  fortifications  strong  enough  to 
resist  the  trespass,  or  to  call  for  the  aid  of  the  posse  comitatus ;  but 
that  the  only  duty  imposed  upon  him  by  this  section,  is,  to  put  up  posts, 
stones,  or  banks  of  earth,  to  mark  the  foot  or  horseway  where  it  runs 
parallel  with  the  carriageway. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  owners  of  the  soil 
may  erect  posts  to  guard  the  entrance  of  the  foot  or  horse  way ;  but  the 
surveyor  is  not  called  upon  to  do  so.  I  entirely  agree  with  the  constniO' 
tion  which  my  Lord  has  put  upon  the  24th  section  of  the  5  &  6  W.  4, 
c.  50.  The  law  is  made  for  cases  which  arise  in  the  usual  and  ordinary 
state  of  things,  and  is  not  directed  against  trespasses  committed  by 
wagons  and  carriages  going  along  places  where  they  have  no  shadow  of 
right  to  go. 

*2Qd1  Byleb,  J.-^I  do  not  say  that  the  words  of  the  24th  ^section 
J  are  not  large  enough  to  admit  of  the  construction  sought  to  be 
put  upon  them  by  the  counsel  for  the  appellant :  but  I  do  not  think  it 
18  the  construction  which  the  legislature  intended.  I  think  that  sectien 
was  merely  intended  to  apply  to  horse  and  foot  causeways  running  par- 
allel with  the  carriageway,  and  that  the  object  of  it  was  to  protect  pe^ 
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80D8  riding  or  walking  there  from  the  inoonvenience  of  having  wheeled 
carriages  driven  along  the  same  line  of  causeway. 
Keating,  J.,  concurred.  Appeal  dismissed,  with  costs. 


PHILIP  ALFRED  WILLIAMS,  Appellant;  RICHARD  WHEELER, 

Respondent.     April  25. 

On  tht  27th  of  April,  A.,  who  sold  floar  on  eommissioxi  for  the  defendant,  a  miller,  verbally 
contracted  to  sell  the  plaintiff  150  sacks  at  29«.  per  sack,  no  time  being  named  for  the  deli- 
Tery.  The  defendant  repudiating  A.'s  anthority,  on  the  ground  that  his  instructions  to  him 
limited  him  to  30«.  per  sack,  disputes  arose  between  the  parties ;  and  eventually,  on  the  8th 
of  Jane,  the  defendant  agreed  to  deliver  the  floor,  which  he  aeoordingly  did,  and  sued  for 
ind  recovered  the  price.  The  plaintiff  then  commenced  an  action  against  the  defendant  in 
the  county  court,  to  recover  the  difference  between  the  contract  price  uid  the  price  at  which 
be  had  been  obliged  to  purchase  other  flour,  on  the  defendant's  default.  The  judge  found 
thit  ibe  flour  had  not  been  delivered  within  a  reasonable  time;  but  ho  held  that  either 
the  plaintiff  must  be  considered  to  have  allowed  the  defendant  an  extension  of  time  for  the 
performance  of  the  original  contract^  or  that  the  delivery  of  the  flour  had  relation  to  a  new 
contract  taking  effect  from  the  time  when  the  defendant  signified  his  intention  to  execute 
the  order ;  and  that  the  defendant  was  entitled  to  judgment : — Held,  that  the  decision  of  the 
county  conrt  judge  was  correct 

The  case  of  Leronx  r.  Brown,  12  C.  B.  801,  observed  upon. 

This  was  an  action  brought  by  the  appellant  in  the  county  court  of 
Monmouthshire,  holden  at  Tredegar,  to  recover  the  sum  of  501,  as  spe- 
cial damage  sustained  by  him  by  reason  of  the  defendant's  not  having 
performed  the  contract  herein  mentioned. 

The  plaintiff  carries  on  the  business  of  a  retailer  of  '''flour  and  r«oAA 
general  shopkeeper  at  Beaufort  Iron  Works  and  Abertillery,  in  ^ 
the  county  of  Monmouth.  The  defendant  is  a  miller  and  wholesale 
flour-merchant,  and  carries  on  his  business  at  Liig  Bridge  Mills,  near 
Hereford.  On  the  27th  of  April,  1859,  one  John  Jones,  who  was  em- 
ployed by  the  defendant  to  sell  flour  for  him  on  commission,  solicited 
an  order  from  the  plaintiff,  and  the  plaintiff  verbally  agreed  with  him 
to  purchase  150  sacks  of  the  defendant's  flour,  at  2«0«.  per  sack.  The 
defendant  was  in  the  habit  of  telling  his  agent  Jones  from  time  to  time 
the  price  at  which  he  was  to  sell ;  and,  on  the  21st  of  April,  he  desired 
Jones  not  to  sell  any  more  flour  under  30«.  per  sack.  Jones,  however, 
having  had  no  previous  dealings  with  the  plaintiff,  thought  it  best  to 
abate  1«.  per  sack  in  the  price,  in  order  to  secure  a  new  customer.  At 
the  time  of  making  the  contract,  the  plaintiff  mentioned  to  Jones  that 
his  terms  were  cash  with  two  months'  discount.  Immediately  after  the 
sale,  the  price  of  flour  rapidly  advanced,  and  soon  reached  the  price  of 
40«.  per  sack. 

On  the  6th  of  May,  the  plaintiff  wrote  to  the  defendant  desiring  him 
to  send  50  sacks  of  the  flour  to  Ebb w vale  Station,  and  100  to  Abertil- 
lery, as  soon  as  possible,  as  he  wanted  it  badly.  But  the  defendant, 
instead  of  sending  the  flour,  sent  one  Peake,  another  of  his  agents,  to 
the  plaintiff  on  the  7th  of  May  to  tell  him  (and  who  told  him  accord- 
ingly) that  the  defendant  would  not  deliver  the  floiir,  as  it  had  been  sold 
hy  Jones  contrary  to  his  the  defendant's  orders.  The  following  corre- 
spondence then  took  place  between  the  plaintiff  and  his  attorney  (Mr. 
C.  Lloyd)  on  the  one  side,  and  the  defendant  on  the  other : — 
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"  Beaufort  Iron  Works,  May  9th,  1859. 
"  Mr.  Wheeler, 

*30n  "  ^*^' — ^^'  Peake  called  here  last  Saturday,  and  *told  me  that 
^  you  were  not  going  to  send  the  150  sacks  best  seconds  ordered 
through  Mr.  Jones.  I  now  beg  to  say,  that,  if  the  flour  is  not  delivered 
by  the  end  of  this  week,  I  shall  buy  elsewhere,  and  sue  you  for  the 
difference.     Awaiting  your  reply,  &c.,  "  P.  A.  Williams." 

The  defendant  replied  as  follows, — 

"  Lug  Bridge  Mills,  10th  May,  1859. 
"  Sir, — In  reply,  should  have  supposed  the  explanation  given  you  by 
Mr.  Peake  sufficient  to  have  convinced  you  that  Jones  was  acting  on  his 
own  account  and  responsibility ;  for,  on  April  25th,  I  wrote  him  positive 
instructions,  and  as  he  did  not  attend  to  them  or  written  orders  by  letter 
of  April  21st,  anything  he  did  after  said  dates  I  repudiate,  and  am  in 
no  way  answerable  for  what  he  may  have  done.  I  would  be  the  last 
man  on  earth  to  try  and  be  off  a  bargain  if  carried  out  in  accordance 
with  my  instructions.  What  would  you  think  of  one  of  your  young  men, 
if  you  gave  him  positive  orders  to  sell  tea  at  4«.  per  pound,  and  he  sold 
it  in  your  absence  at  Ss,  7  I  think  you  would  have  a  very  bad  opinion 
of  the  seller,  and  not  very  first-rate  of  the  purchaser.  Tou  had,  there- 
fore, better  see  Jones.  If  he  sold  you  flour,  he  probably  will  carry  out 
his  sale,  and  not  look  to  me.  '^  B.  Wheeler." 

The  plaintiff  again  wrote  as  follows, — 

"  Beaufort  Iron  Works,  11th  May,  1859. 
*'  Sir, — ^Yours  of  yesterday  just  to  hand.     Contents  being  anything 
but  satisfactory,  I  have  only  to  repeat  what  I  stated  in  my  letter  of  the 
9th  instant,  and  beg  to  refer  you  to  same.  ^^  P.  A.  Williams." 

*^021       ^^^^  there  ensued  a  correspondence  between  Mr.  '^'Lloyd  &> 
-'  attorney  for  the  plaintiff,  and  the  defendant.    It  was  as  follows, — 

"  Abergavenny,  24th  May,  1859. 
"  Sir, — I  am  instructed  by  Mr.  P.  A.  Williams,  of  Beaufort,  to  applj 
for  75Z.  damages  claimed  by  him  for  your  non-fulfilment  of  contract  in 
sending  him  the  150  sacks  of  flour  bought  of  you  in  April  last  through 
your  agent  Mr.  Jones.  I  am  in  full  possession  of  the  circumstances 
connected  with  the  contract,  and  am  of  opinion  that  you  have  behaved 
badly  towards  Mr.  Williams,  to  say  the  least.  Mr.  Williams  is  willing 
to  take  the  flour  now :  but  you  must  signify  your  intention  of  sending  it, 
by  return  of  post,  or  remit  me  the  above  sum,  with  6s,  8d.  the  costs  of 
this  letter,  within  three  days  from  the  date  hereof,  or  I  shall  issue  a  writ 
against  you.     This  letter  is  without  prejudice  to  further  proceedings. 

"  J.  Saycb,  for  C.  Lloyd." 

To  this  the  defendant  replied  as  follows, — 

"Lug  Bridge  Mills,  27th  May,  1859. 
"  Sir, — In  reply  to  your  letter  of  the  24th  instant,  I  should  have  sup- 
posed that  any  fair  or  honest  man  would  have  been  satisfied  with  the 
explanation  I  gave  your  client.  Jones  was  no  agent  of  mine  after  the 
25th  of  April  last ;  and,  if  he  sold  flour  to  your  client,  it  was  not  with 
mj  knowledge  or  consent ;  and  I  can  only  refer  you  to  him.    I  had 
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more  flour  sold  April  25th  than  my  mill  will  make  for  14  days  hence. 
I  have  been  sending  off  flour  this  day  sold  in  March  last. 

''R.  Wheeler. 

"  P.  S.  I  may  mention  that  I  gave  Jones  notice  ten  days  ago  flour 
he  sold  contrary  to  my  orders  previous  to  April  25th,  1869,  I  should 
sue  him  for  the  difference.  He  has  not  replied  to  it.  I  regret  Mr. 
Williams  could  not  have  seen  Jones,  and  have  satisfied  himself. 

*'  0.  Lloyd,  Esq." 

*The  plaintiff's  attorney  again  wrote  as  follows, —  [*303 

"  Abergavenny,  Ist  June,  1859. 
"  Williams  and  Yourself, 
"gir^ — I  received  your  letter,  but  am  at  a  loss  to  understand  what 
yon  mean  when  you  say  Jones  was  no  agent  of  yours,  for  you  know  you 
have  delivered  flour  to  other  parties  sold  on  the  same  day  as  my  client 
bought.  In  fact,  everybody  knows  Jones  was  your  agent.  I  have  no 
desire  to  plunge  you  into  a  lawsuit ;  and,  in  order  to  enable  you  to  offer 
some  terms  for  settling  this  matter,  I  shall  wait  a  few  days  for  your 
reply  before  I  commence  legal  proceedings.  Undoubtedly  it  is  a  matter 
you  ought  to  settle ;  for,  it  will  do  you  great  injury,  Mr.  Williams  having 
a  large  circle  of  acquaintance.  "J.  Saycb,  for  C.  Lloyd.** 

To  this  the  defendant  replied,-^ 

"  Lug  Bridge  Mills,  2d  June,  1859. 

"  Gentlemen, — In  reply,  I  have  sent  Mr.  Peake  purposely  over  to 
John  Jones  on  the  subject  of  your  client's  business,  and  have  given  him 
your  letter  to  hand  this  day  to  show  Jones ;  and,  as  I  have  said  before, 
if  I  am  to  send  the  flour,  which  your  client  shall  know  one  way  or  the 
other,  say  this  week,  then,  if  the  flour  is  to  go  I  shall  sue  Jones  for  the 
difference,  he  having  sold  contrary  to  my  orders,  and  under  price,  which 
I  can  prove  by  a  written  letter,  and  discharged  him  on  April  25.  With 
reference  to  your  client's  acquaintance  to  do  good  or  harm,  I  pass  over. 
Daring  thirty  years  I  always  fulfilled  my  engagements  to  the  letter  of 
fairness ;  and  if  I  did  not  think  Jones  had  acted  the  knave  or  fool  (say 
the  former),  there  would  not  have  been  any  hesitation  on  my  part  to 
have  delivered  the  goods,  that  is  to  say,  as  soon  as  practicable,  even 
though  I  may  have  been  a  loser  of  20«.  per  '*'sack.  I  only  within  r»Qnj 
the  last  few  days  completed  the  delivery  of  the  whole  of  the  '■ 
flour  sold  in  March  and  April:  therefore,  it  could  not  have  been  delivered, 
if  double  the  price  had  been  offered,  befor^  the  next  week. 

"Messrs.  Sayce  &  Lloyd."  "Richard  Wheeler." 

The  plaintiff's  attorney  again  wrote, — 

"  Abergavenny,  8d  June,  1859. 
"  Williams  and  Yourself. 
"  Sir, — I  received  yours,  and  am  glad  that  you  have  taken  the  wise 
course  of  moving  in  this  matter  towards  an  amicable  settlement ;  more 
especially  as  you  intimate  that  you  have  travelled  thirty  years  through 
the  troubled  waters  of  a  miller's  life  without  having  disgraced  your  use- 
ful and  indispensible  fraternity ;  and  thereby  setting  a  good  example  to 
others  to  follow  the  same  laudable  course  of  conduct.     And  I  sincerely 
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hope  that  Mr.  Williams  will  have  no  cause  to  complain  of  your  deviatioii 
therefrom,  to  that  of  injustice,  dishonour,  and  unmanliness.  If  it  be 
inconvenient  to  deliver  the  flour  at  once,  I  shall  be  glad  to  know  how 
you  propose  to  do  so,  in  order  that  I  may  acquaint  Mr.  Williams  thereof, 
who  will  I  am  sure  meet  you  in  any  spirit  of  fairness.  Whatever  yonr 
secret  instructions  were  to  your  agent,  Mr.  Williams  has  nothing  to  do 
with :  and  you  may  naturally  suppose  Mr.  Williams  was  annoyed,  believ- 
ing that  you  were  trying  to  get  rid  of  the  contract  because  it  turned  oot 
not  so  favourable  to  you  as  expected.  "  J.  Saycb  for  C.  Lu)YD." 

The  defendant  replied  as  follows, — 

"  Lug  Bridge  Mills,  8th  June,  1859. 

"  Gentlemen, — In  reply,  I  beg  to  say  that  I  deputed  Mr.  Peake  to 
*30^1  ^^^^^®  ^^®  matter  relative  to  the  sale  of  *flour  made  by  John 
-^  Jones  contrary  to  my  orders ;  and  Mr.  Peake  wrote  Mr.  Wil- 
liams, your  client,  to  meet  him  last  Saturday  at  12  o'clock,  at  Messrs. 
Williams  &  Herbert's,  Pontnewynydd,  to  hear  and  explain  the  nature 
of  the  sale.  He  did  not  attend.  Jones  met  him:  and  I  have  now 
directed  that  not  only  Mr.  Williams's  flour  is  to  be  delivered,  but  all 
Jones  so  sold,  and  he  will  have  to  make  good  the  difference.  If  one  is 
entitled  to  the  flour,  the  whole  are.  And  each  purchaser  except  yonr 
client  has  had  notice  to  the  said  effect,  on  condition  that  I  am  put  in 
possession  this  week  of  approved  funds  agreeable  to  the  terms  of  sale; 
if  not,  the  sale  is  void. 

'^  There  are  parties  Jones  sold  to  I  would  not  trust.  I  know  your 
client  to  be  trustworthy ;  and,  if  he  agrees  to  pay  cash  on  delivery,  and 
that  this  I  have  this  week,  the  flour  shall  be  sent  at  least  as  soon  as  I 
can  get  it  ready :  and  I  hope  Mr.  Williams  will  send  me  150  bags  of  his 
to  put  it  in,  as  I  really  cannot  get  my  sacks  home,  and  have  had  occslsion 
to  send  out  so  many  this  last  month,  am  almost  at  a  stand-still  for  some 
of  them.  "  R.  Wheeler. 

"  Messrs.  Sayce  &  Lloyd." 

The  plaintiff's  attorney  again  wrote  on  the  9th  of  June, — 

**  Sir, — I  received  yours  of  the  8th  instant,  and  am  glad  that  you 
have  settled  it.  Mr.  Williams  wrote  to  me  some  short  time  ago,  saying 
that  you  may  send  100  sacks  of  the  flour  to  Abertillery  station,  and  the 
other  50  to  Ebbwvale,  as  the  carriage  will  make  no  difference.  I  will 
write  to  him  about  sacks,  and  whatever  is  usual  he  will  do,  I  have  no 
doubt.  "  J.  Saycb,  for  C.  Lloyd." 

"  Abergavenny,  11th  June,  1859. 
*^0fi1  "  ^^^» — ^  have  heard  from  Mr.  Williams,  who  says  *that  he  has 
-J  never  hitherto  found  sacks  to  put  flour  in,  and  cannot  do  so  now, 
as  he  has  not  got  any.  He  says  that  yours  shall  be  returned  imme- 
diately, his  warehouse  getting  very  empty  because  you  have  not  fulfilled 
your  contract  sooner.  The  flour  was  to  be  delivered  by  you  at  cash  less 
two  months'  discount ;  and  these  are  the  usual  terms,  as  you  well  know. 
Please  send  some  ten  or  twenty  sacks,  if  not  more,  as  he  is  in  want  of 
it.  Send  the  first  to  Ebbwvale.  He  could  not  meet  vour  agent  Peake, 
as  he  did  not  get  his  note  in  time.  Of  course  Mr.  Williams  has 
sustained  a  loss  through  the  contract  not  having  been  performed. 

"  J.  Saycb,  for  C.  Lloyd." 
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On  the  17th  of  June,  the  defendant  wrote  to  the  plaintiff  as  follows, — 

"  Lug  B.  Mills,  17th  June,  1859. 

"Sir,— The  150  sacks  of  flour  you  say  John  Jones  sold  you  on  my 
accoant  at  299.  net  cash  is  duly  forwarded  to  your  address,  viz.,  100  to 
Abcrtillery,  50  to  Ebbwvale,  and  shall  thank  you  for  your  check  for 
same.  I  cannot  make  you  out  an  invoice,  as  whatever  your  check  is 
short  of  my  quoted  price  to  Jones,  I  shall  immediately  call  on  him  to 
make  good  the  difference.  "  R.  Wheeler." 

"Mr.  P.  Williams." 

The  plaintiff  also  put  in  the  following  letter  from  the  defendant  to  his 
agent  Jones : — 

"  Lug  Bridge  Mills,  12th  May,  1859. 

"Mr.  Jones.  Sir, — Mr.  P.  Williams  seems  determined  to  have  the 
flour  if  possible.  Mr.  Pratt  is  legally  entitled  to  have  his  as  per  sale- 
note,  therefore  you  need  not  see  him ;  and  the  other  parties  are  morally 
eDtitled  to  have  theirs :  but,  if  I  am  to  send  it,  I  hereby  give  you  notice 
that  I  shall  charge  you  with  the  amount  you  have  sold  under  my  quoted 
price  and  written  instructions  to  you :  see  letters  of  April  25,  (-♦oat 
*not  to  sell  under  S5s.  Now,  you  have  said  a  good  deal  about  '- 
the  respectability  of  your  friends ;  and,  if  they  turn  out  as  you  represent, 
they  probably  will  share  with  you  in  the  loss.  If  you  were  to  see 
Messrs.  Williams  &  Herbert  and  J.  Williams,  if  they  would  give  32*., 
and  you  sink  your  commission,  I  would  for  the  sake  of  peace  be  at 
the  loss  of  the  difference.  This  is  without  prejudice  to  any  ulterior  steps 
in  this  affair,  and  hope  you  will  succeed  in  a  friendly  termination  in  this 
matter.  «R.  Wheeler.'' 

Upon  receipt  of  the  defendant's  letter  of  17th  of  June,  the  plaintiff 
irrote  to  the  defendant,  telling  him  to  apply  to  Mr.  Lloyd  (his  attorney) 
for  the  money  due  to  him,  as  Mr.  Lloyd  was  instructed  to  settle  it» 

Od  the  25th  of  June,  Mr.  Lloyd's  clerk  (Mr.  Sayce)  wrote  as  follows, — 

"Abergavenny,  25th  June,  1859* 
"Sir, — ^Mr.  Williams  has  been  with  me,  and  claims  58Z.  10«.  for 
damages  sustained  by  him  by  your  not  fulfilling  your  contract.    As  you 
did  not  send  in  the  flour,  he  was  obliged  to  buy,  as  follows : — 

30  sacks  at  40* 60     0     0 

120  sacks  at  86< 216     0     0 


Flour  bought  of  you,  150  sacks  at  29*. 


Two  months'  discount  on  2172.  10*. 


276    0 
217  10 

0 
0 

68  10 
1  16 

0 
3 

^60    6 

3 

"  I  have  also  52.  or  61.  to  charge  for  costs  to  Mr.  Williams,  which  I 

think  you  ought  to  pay.     Upon  hearing  from  you,  I  will  remit  you  the 

balance,  namely,  157t  3*.  9(i.,  either  by  banker's  draft  or  otherwise  as 

you  may  desire.     I  think  Mr.  Williams  is  legally  entitled  to   r^^oos 

greater  damages ;  but,  as  he  only  wishes  to  be  placed  in  the   •■ 
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same  position  as  if  jou  bad  fulfilled  jour  contract  as  you  ought,  lie  i» 
content  with  that  sum.  This  letter  must  be  without  prejudice  to  further 
proceedings,  in  case  you  do  not  accept  of  this  offer. 

"  J.  Saycb,  for  C.  Llotd." 

Mr.  Lloyd's  letter  of  the  24th  of  May  was  tendered  in  evidence  bv 
the  defendant  after  his  own  letters  of  the  2d  of  June  and  the  8th  of  June 
had  been  put  in  on  the  part  of  the  plaintiff*;  and,  it  having  been  objected 
by  the  plaintiff" *s  attorney  that  this  letter  was  inadmissible,  the  judge 
overruled  the  objection,  and  received  it. 

The  plaintiff"  shortly  after  the  defendant  refused  to  execute  the  order 
given  to  Jones  did  buy  150  saoka  of  flour  at  the  price  of  276/.,  te  supply 
the  place  of  that  which  he  had  ordered  from  the  defendant,  thereby 
incurring  a  loss  of  582.  10«.  by  the  non-performance  of  the  defendant  a 
contract. 

On  the  28th  of  June,  the  defendant  sued  out  a  writ  of  aummons  in  the 
Court  of  Queen's  Bench  asaiiist  the  plaintiff',  whioh  was  endorsed  witb 
the  following  particulars  of  claim :— >- 

''  1S59.     June  14.     25  sacks  of  flour. 

16.  75    do.        do. 

17.  50    do.         do. 

150  at  298.  217i.  Kk. 

"  Costs  2Z.  12«.  6d." 

The  plaintiff"  paid  the  amount  so  endorsed  upon  the  writ,  and  theo 
commenced  this  action  for  the  damages  sustained  in  conaequenoe  of  the 
defendant's  delay  in  performing  the  contract. 

Upon  this  state  of  facts,  the  judge  of  the  county  court  found  that  the 
*^0Q1  ^^^^  ^^^  '^^^  ^^^^  delivered  '^'within  a  reasonable  time  after  the 
J  making  of  the  verbal  contract :  but  he  held  that  either  the  plain- 
tiff' must  be  considered  to  have  allowed  the  defendant  an  extension  of 
time  for  the  performance  of  the  original  contract,  or  that  the  delivery 
of  the  flour  had  relation  to  a  new  contract  taking  effect  from  the  time 
when  the  defendant  signified  his  intention  to  execute  the  order;  and 
that  the  defendant  was  entitled  to  judgment. 

The  questions,  therefore,  for  the  opinion  of  the  Court,  are, — ^first. 
whether  the  construction  put  upon  the  correspondence  by  the  coontv 
court  judge  was  right,  and  whether  the  effect  of  the  correspondence  and 
of  the  previous  repudiation  of  the  verbal  contract  by  the  defendant  waa 
as  found  by  the  county  court  judge, — secondly,  if  not,  whether  the 
binding  contract  took  effect  from  the  time  whe^i  the  verbal  contract  was 
entered  into  by  force  of  the  subsequent  delivery,  so  as  to  make  the 
defendant  liable  for  a  breach  of  contract  in  not  delivering  the  flour 
within  a  reasonable  time  after  the  verbal  oontrikcL 

If  the  Court  should  be  of  opinion  that  the  first  of  these  questions 
should  be  answered  in  the  negative,  and  the  second  in  the  affirmative, 
then  judgment  was  to  be  entered  for  the  plaintiff,  damages  50/.  But,  if 
the  Court  should  be  of  opinion  that  the  firat  question  should  be  answered 
in  the  affirmative,  or  the  second  in  the  negative,  then  the  present  jadg- 
ment  was  to  stand. 

Bretty  for  the  appellant.(a) — On  the  27th  of  April,  one  Jones,  vho 

(a)  The  points  marked  for  luri^nent  on  the  p«rt  of  the  appellant^  were  as  foUom :— 
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sold  flour  an  commission  for  the  ^.defendant,  contracted  (not  in  r:|eQf  a 
writing)  to  sell  the  plaintiff  150  sacks  at  29«.  per  sack,  no  time  ^ 
being  named  for  the  delivery.  The  defendant,  repudiating  the  authority 
of  Jones,  on  the  ground  that  his  instructions  to  him  were  to  sell  for  not 
less  than  35«.  per  sack,  disputes  arose  between  the  parties ;  and  even- 
tually, on  the  8th  of  June,  the  defendant  agreed  to  deliver  the  flour.  In 
the  meantime  the  market-price  for  flour  had  advanced  considerably,  and 
the  plaintiff  had  been  compelled  to  purchase  other  flour.  The  150  sacks 
having  been  delivered,  the  defendant  sued  the  plaintiff  for  the  price,  which 
the  latter  then  paid ;  and  he  brought  his  action  in  the  county  court  to 
recover  from  the  defendant  the  difference  between  the  contract  price  and 
the  *price  at  which  he  was  compelled  by  the  defendant's  default  to  r^q-i-i 
buy.  The  county  court  judge  found  that  the  flour  had  not  been  ^ 
delivered  within  a  reasonable  time :  but  he  held  that  either  the  plaintiff 
must  be  considered  to  have  allowed  the  defendant  an  extension  of  time 
for  the  performance  of  the  original  contract,  or  that  the  delivery  of  the 
flour  had  relation  to  a  new  contract  taking  effect  from  the  time  when 
the  defendant  signified  his  intention  to  execute  the  order;  and  that 
the  defendant  was  entitled  to  judgment.  It  is  submitted  that  there  has 
been  a  miscarriage  on  the  part  of  the  judge.  It  will  be  contended,  that, 
the  contract  not  being  in  writing,  there  was  in  point  of  law  no  contract 
at  all  until  the  delivery  and  acceptance  of  the  flour.  The  17th  section 
of  the  Statute  of  Frauds,  29  Gar.  2,  c.  3, — which  enacts  '^  that  no  con- 
tract for  the  sale  of  any  goods,  wares,  and  merchandises,  for  the  price 
of  101.  sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment,  or  that  some  note  or  memorandum  in  writing  of  the  said  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  by  such  contract, 
or  their  agents  thereunto  lawfully  authorized/' — relates  merely  to  the 
evidence  to  be  given  of  the  existence  of  the  contract.  That  was  so 
decided,  upon  the  4th  section,  by  this  court,  in  Leroux  v.  Brown,  12  C. 
B.  801  (E.  C.  L.  R.  vol.  74),  where  it  was  held  that  an  action  will  not 
lie  in  the  courts  of  this  country,  to  enforce  an  oral  i^greement  made  in 

**  I.  That  the  rorbal  contract  made  by  Jones  on  behalf  of  the  respondent,  having  been  ez- 
rressly  adopted  and  ratified  by  the  respondent  in  his  letter  of  the  17th  of  June,  and  by  his 
acting  on  it  in  delivering  the  flonr  agreed  to  be  delivered  by  that  oontraoti  and  in  receiving  the 
payment  agreed  on  by  that  contract,  was  the  binding  contract  between  the  parties  : 

"  2.  That  the  fact  of  the  original  contract  having  been  a  verbal  contract  only  does  not  make  it 
Itss  the  contract  between  the  parties, — the  difficulty  of  proving  it  at  the  trial  having  been 
oTCTcome  by  proof  of  those  facts  which  took  it  ont  of  the  provision  in  the  Statute  of  Fraud* 
u  to  contracts  only  verbal ;  the  Statute  of  Frauds  being  an  enactment  xelativo  only  to  the 
erideoce  of  eontracts,  and  not  affecting  the  contracts  themselves  : 

"i.  That  the  correspondence  set  forth  in  the  case  does  not,  upon  a  true  construction  of  it 
with  reference  to  the  admitted  facts  in  the  case,  properly  bear  the  construction  put  upon  it  by 
the  eonnty  court  judge : 

''4.  That  Uiere  is  no  evidence  upon  the  face  of  such  correspondence,  properly  eonstrued^  or 
otherwise,  in  the  caoe,  that  the  appellant  ever  gave  time  for  the  fulfilment  of  the  original  eon- 
tnct:  nor  is  there  any  evidence  of  any  other  contract  being  adopted  by  the  appellant  with 
regard  to  the  flour  than  the  original  verbal  contract  made  with  Jones,  and  ratified  by  the 
respondent : 

"  5.  That  the  contract  between  the  parties  being  the  verbal  contract  entered  into  by  JoBea, 
and  ratified  by  the  respondent,  it  took  effect  Arom  the  date  of  its  being  so  made  by  Jonee,  and 
10  Dukes  the  reepondent  liable  in  damages  for  not  deUvering  tbe  flonr  within  a  reasonable  time 
froB  Uiat  date." 
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France  (and  valid  there),  which,  if  made  here,  could  not,  by  reason  of 
the  Statute  of  Frauds,  have  been  sued  upon.  [Erle,  C.  J. — That  seems 
contrary  to  the  decision  of  the  Exchequer  in  Carrington  v.  Roots,  2  M. 
&  W.  248, t  which  was  confirmed  by  Reade  v.  Lamb,  6  Exch.  ISO.f] 
Those  cases  were  considered  in  Leroux  v.  Brown.  [Bvles,  J. — The 
nio-ioi  *words  in  the  4th  and  17th  sections  are  different:  in  the  former, 
"-I  they  are,  "no  action  shall  be  brought;"  but  in  the  latter,  they 
are,  "no  contract  shall  be  allowed  to  be  good."  Erle,  C.  J. — Unless 
the  requirements  of  the  17th  section  are  complied  with,  it  is  no  contract 
at  all.  WiLLES,  J. — It  will  not  sufiice  to  produce  a  writing  made  after 
the  commencement  of  the  action:  Bill  v.  Bament,  9  M.  k  W.  SG.f 
Now,  if  it  were  only  procedure,  a  writing  made  after  the  commencement 
of  the  action  would  be  as  good  as  one  made  before.]  Jervis,  C.  J.,  in 
Leroux  v.  Brown,  says :  "  There  is  no  dispute  as  to  the  principle  which 
ought  to  govern  our  decision.  My  brother  Allen  admits,  tbat^  if  the 
4th  section  of  the  Statute  of  Frauds  applies,  not  to  the  validity  of  the 
contract,  but  only  to  the  procedure,  the  plaintiff  cannot  maintain  this 
action,  because  there  is  no  agreement,  nor  any  memorandum  or  note 
thereof,  in  writing.  On  the  other  hand,  it  is  not  denied  by  Mr.  Hony- 
man,  that,  if  the  4th  section  applies  to  the  contract  itself,  or  as  BuUe- 
nois  (a)  expresses  it,  to  the  solemnities  of  the  contract,  inasmuch  as  our 
law  cannot  regulate  foreign  contracts,  a  contract  like  this  may  be  enforced 
here.  I  am  of  opinion  that  the  4th  section  applies  not  to  the  solemni- 
ties of  the  contract,  but  to  procedure ;  and  therefore  that  the  contract 
in  question  cannot  be  sued  upon  here.  The  contract  may  be  capable 
of  being  enforced  in  the  country  where  it  was  made,  but  not  in  England. 
Looking  at  the  words  of  the  4th  section  of  the  Statute  of  Frauds,  and 
contrasting  them  with  those  of  the  1st,  3d,  and  17th  sections,  this  con- 
clusion seems  to  me  to  be  inevitable."  And  Maule,  J.,  says:  "It is 
said  that  the  4th  section  is  not  applicable  to  this  case,  because  the  con- 
tract was  made  in  France.  This  particular  section  does  not  in  terms 
say  no  such  contract  as  before  stated  shall  be  of  any  force ;  it  says, 
*m  m  ^^^  action  shall  be  brought  upon  it.  In  their  literal  sense,  these 
-I  w6rds  mean  that  no  action  shall  be  brought  upon  such  an  agree- 
ment in  any  court  in  which  the  British  legislature  has  power  to  direct 
what  shall  and  what  shall  not  be  done :  in  terms,  therefore,  it  applies 
to  something  which  is  to  take  place  where  the  law  of  England  prevails. 
But  we  have  been  pressed  with  cases  which  it  is  said  have  decided  that 
the  words  *  no  action  shall  be  brought,'  in  the  4th  section,  are  equivalent 
to  the  words  'no  contract  shall  be  allowed  to  be  good,'  which  are  found 
in  another  part  of  the  statute.  Suppose  it  had  been  so  held,  as  a  gen^ 
ral  and  universal  proposition,  still  I  apprehend  it  would  not  be  a  legiti- 
mate mode  of  construing  the  4th  section,  to  substitute  the  equivalent 
words  for  those  actually  used.  What  we  have  to  construe,  is,  not  the 
equivalent  words,  but  the  words  we  find  there.  If  the  substituted  words 
import  the  same  thing,  the  substitution  is  unnecessary  and  idle :  and,  if 
those  words  are  susceptible  of  a  different  construction  from  those  actually 
used,  that  is  a  reason  for  dealing  with  the  latter  only.  It  may  be,  that, 
for  some  purposes,  the  words  used  in  the  4th  and  17th  sections  may  be 
equivalent ;  but  they  clearly  are  not  so  in  the  case  now  before  us ;  for, 
there  is  nothing  to  prevent  this  contract  from  being  enforced  in  a  French 

(a)  Traits  doB  Statats  r6eli  et  personnols,  Tom.  2,  tit.  It.,  oh.  2,  obserr.  40^  p.  459. 
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court  of  law.  Dealing  with  the  words  of  the  4th  section  as  we  are 
bound  to  deal  with  all  words  that  are  plain  and  unambiguous,  all  we  can 
say,  is,  that  they  prohibit  the  courts  of  this  country  from  enforcing  a 
contract  made  under  circumstances  like  the  present, — just  as  we  hold  a 
contract  incapable  of  being  enforced,  where  it  appears  upon  the  record 
to  have  been  made  more  than  six  years.  It  is  parcel  of  the  procedure, 
and  not  of  the  formality  of  the  contract.*'  [Willes,  J. — Carrington  v. 
Roots  certainly  intended  to  decide  that  both  the  4th  and  17th  sections 
*have  the  same  effect.  Lord  Abinger  says :  '^  The  contract  can-  r4cqi4 
not  be  available  as  a  contract  at  all,  unless  an  action  can  be  ^ 
brought  upon  it.*'  Erle,  C.  J. — I  observe  that  the  paragraph  in  1 
Smith's  Leading  Gases,  4th  edit.  231,  in  which  the  case  of  Leroux  v. 
Brown  is  mentioned,  concludes  with  a  qucere.  Willes,  J. — How  does 
this  point  arise  ?  The  judge  in  effect  finds  that  the  agent  Jones  had  no 
authority  to  make  the  contract.]  It  is  not  denied  that  Jones  was  the 
defendant's  agent.  Without  the  assent  of  both  parties,  there  could  be 
no  new  contract.  The  plaintiff  never  assented  to  any  alteration  of  the 
terms  of  the  contract  of  the  27th  of  April,  but,  on  the  contrary,  always 
asserted  his  right  to  insist  on  its  fulfilment.  The  circumstance  which 
could  be  at  all  relied  on  by  the  defendant  as  a  rescission  of  the  original 
contract,  is,  the  expression  in  the  letter  of  the  plaintiff's  attorney  of 
the  24th  of  May,  in  which  he  says, — "  Mr.  Williams  is  willing  to  take 
the  flour  now:"  but  that  was  a  mere  offer  conditional  on  the  defendant's 
signifying  his  intention  by  return  of  post ;  which  was  not  done.  Besides, 
that  letter  was  stated  to  be  '^  without  prejudice." 

Oraff,  for  the  respondent,  was  not  called  upon.(a) 

*£rle,  G.  J. — ^I  am  of  opinion  that  the  conclusion  come  to  by  r*oi  c 
the  county  court  judge  was  correct,  and  that  this  appeal  must  be  ^ 
dismissed.  I  do  not  found  my  judgment  on  the  point  raised  upon  the 
Statute  of  Frauds ;  nor  do  I  think  it  necessary  to  enter  into  any  con- 
sideration as  to  the  cases  of  Carrington  v.  Roots,  Reade  v.  Lamb,  and 
Leroux  v.  Brown,  because  I  think  the  judgment  of  the  county  court 
judge  upon  the  construction  of  the  correspondence  set  out  in  the  case  is 
a  clear  and  sound  judgment.  It  appears  that  the  original  contract  by 
which  Jones  agreed  to  sell  to  the  plaintiff  150  sacks  of  flour  at  29«.  per 
sack,  at  two  months'  credit,  was  made  by  Jones  without  the  authority 
of  the  defendant ;  his  instructions  being  to  sell  at  not  less  than  30«. 
Now,  I  admit  that  the  plaintiff  would  not  be  bound  by  the  private 
instructions  given  by  the  defendant  to  his  agent.(6)  But,  after  much 
correspondence  between  them,  and  much  discussion  on  the  subject, — the 
plaintiff,  on  the  one  hand,  insisting  upon  the  performance  of  the  con- 
tract, and  the  defendant,  on  the  other  hand,  repudiating  it, — the  defend- 
ant writes  to  the  plaintiff's  attorney  on  the  letters  of  the  8th  of  June, 

(o)  The  poioU  intended  to  be  argned  on  the  part  of  the  respondent,  were  as  foUows : — 
"  1.  That  the  goods  were  not  delivered  under  the  original  contract,  bnt  under  a  new  contract 
«oiered  into  whilo  the  original  contract  was  not  binding,  and  under  which  new  contract  the 
plsintiff  cannot  reeoTor  the  damages  conditionally  assessed : 
**2.  That  there  is  evidence  to  warrant  the  above  finding  ;  and  the  judge  has  found  it: 
'*Z.  That,  where  a  contract  for  the  sale  of  goods  is  not  a  good  contract,  on  account  of  tho 
requisites  of  the  Statute  of  Frauds  not  being  complied  with,  but  becomes  good  by  a  delivery 
sad  acceptance  of  the  goods  or  part  of  them,  the  contract  is  not  complete  in  point  of  law  tUl 
the  delivery ;  and  there  is  no  obligation  under  the  contract  to  deliver  within  a  reasonable  Ume 
from  the  verbal  part  of  the  contract." 
ih)  See  Btoxy'i  Principal  and  Agent,  {  127,  and  note. 
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offering  to  deliver  the  flour  on  being  paid  cash  for  it;  and  to  that  pro- 
position the  attorney  by  a  letter  of  the  9th  on  the  part  of  his  client 
assents.  Some  further  discussion  ensues,  and  ultimately,  on  the  14th, 
16th,  and  17th  of  June,  the  flour  was  delivered  upon  the  terms  of  the 
new  contract  created  by  the  letters  of  the  8th  and  9th.  The  defendant 
having  delivered  the  whole  150  sacks,  the  plaintiff  claims  to  deduct  581 
10^.  from  the  contract  price,  us  damages  alleged  to  have  been  sustained 
by  hira  from  the  non-fulfilment  of  the  original  contract  by  the  defendnnt. 
I  am  of  opinion  that  the  county  court  judge  took  a  sound  view  of  the 
*S1f)l  *coi'i'<^3poQ^^^G^  i^  holding  that  the  plaintiff  was  not  entitled  to 
J   recover. 

WiLLES,  J. — I  also  am  of  opinion  that  this  appeal  must  be  dismissed 
on  the  ground  stated  by  my  Lord.  The  point  of  law  sought  to  be  raised 
upon  the  Statute  of  Frauds  is  an  extremely  nice  one ;  but  it  is  one  upoo 
which  it  is  not  necessary  on  the  present  occasion  to  offer  any  opinion, 
though  I  cannot  help  observing  that  I  should  require  much  more  argu- 
ment to  satisfy  me  that  a  contract  made  in  France  without  writing, 
which  is  valid  by  the  French  law,  is  incapable  of  being  enforced  in  an 
English  court,  by  reason  of  the  requirements  of  the  English  law  as  to 
the  formalities  of  contracts  made  in  England.  The  general  rule  is  that 
locus  regit  actum.  And,  though  I  fully  recognise  the  principle  upon 
w*hich  the  judgment  of  this  court  in  Leroux  v.  Brown  professes  to  be 
founded,  viz.,  that  the  procedure  is  regulated  by  the  lex  fori,  I  am  not 
satisfied  that  either  of  the  sections  of  the  Statute  of  Frauds  to  which 
reference  has  been  made  warrants  the  decision.  We  must,  however,  act 
upon  Leroux  v.  Brown  until  it  is  overruled  by  a  court  of  error. 

Byles,  J. — For  the  reasons  stated  by  the  Lord  Chief  Justice,  I 
entirely  concur  in  the  opinion  he  has  expressed. 

Keating,  J. — I  also  concur  in  thinking  that  the  county  court  judge 
came  to  a  right  conclusion  upon  the  facts. 

Appeal  dismissed,  with  costs. 


^«*7T  *GARDNER  v.  ABEL  CHAPMAN,  JOSEPH  ANDERS03T, 
^^'J       JOSEPH  ANDERSON  the  Younger,  and  JAMES  M'HEN- 
RY.     Mat^  8. 

A  eompovitfon  deed  made  in  aU«g«d  pamanoe  of  the  221th  iection  of  the  Bankropt  Law  Cod- 
aolidation  Act,  1844),  contained  a  clanse  whieh  was  to  operate  to  defeat  any  action  brought  bj 
a  creditor, — whether  one  who  had  executed  the  deed  or  not, — by  making  the  bringing  of  such 
action  ipso  facto  a  release  and  forfeiture  of  the  debt ;  and  also  a  clause  enabling  any  creditor^ 
by  leave  of  the  inspectors,  notwithstanding  the  foniMT  prorision,  to  bring  an  action,  aad, 
in  case  of  suoeess,  to  reoeire  diridends  upon  the  amount  reoorered  i — Held,  that  the  opera- 
tion of  these  clauses  was  to  establish  a  double  inequality,— first,  in  respect  of  the  power  of 
the  inspectors  to  allow  an  aetion  or  not,  at  their  discretion, — ^seoondly,  in  respect  of  the 
possible  misapplication  of  the  assets  in  payment  of  the  costs  of  such  creditors  as  might  by 
leave  of  the  inspectors  bring  actions  and  recover  judgment :  and,  ooDsequently,  that  the  deed 
i^as  notr  yailid. 

This  was  an  action  for  money  payable  by  the  defendants  to  the 
ptaintHf  for  goods  sold  and  delivered  to  the  defendants  by  the  plaintiff 
and  one  William  Milburn,  deceased,  for  work  and  mat^rials^  money  lent, 
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money  paid,  money  had  and  redeived,  int^^i^'t,  lend  money  foand  due  ojfc 
sccoancs  stated. 

Chapman  and  the  two  Anderson8(a)  ][)Ietided,  amongst  other  pleas^ 
fourthly,  that,  before  and  at  the  time  of  the  making  of  the  deed  of 
arrangement  thereinafter  mentioned,  and  for  sit  calendar  months  next 
before  the  suspension  of  payment  by  the  defendants  thereinafter  men- 
tioned,  the  defendants  ^ere  traders  liable  to  the  bankrupt  laws,  anti 
carried  on  business,  to  wit,  as  provision  lA^rehants,  in  Southwark,  in  the 
county  of  Surrey,  and  that,  at  the  time  of  the  n^aking  of  the  said  deei\ 
the  defendants  were  indebted  to  the  plaintiff  and  the  said  William  Mil^ 
barn,  deceased,  rnd  to  the  plaintiff,  in  respect  of  the  said  causes  of 
action,  and  also  to  divers  other  persons  in  divei^s  sums  of  money  whith 
they  were  then  unable  to  pay  in  full :  aJnd  that,  after  the  Bankrupt  La^ 
Consolidation  Act,  1849,  the  defendants  suspended  payment,  and  thart 
theretofore,  and  more  than  three  calendar  months  before  this  suit,  to 
wit,  on  the  5th  of  February,  1855,  by  a  certain  deed  then  entered  into 
between  the  defendants  and  their  creditors  touching  the  said  defendants* 
liabihties  and  their  release  therefrom,  and  the  ^distribution,  t^qto 
inspection,  conduct,  management,  and  mode  of  winding  up  their  '- 
estate,  and  being  such  a  deed  of  arrangement  as  when  signed  by  or  on 
behalf  of  six-sevenths  in  number  and  value  of  those  creditors  whose 
debts  amounted  to  10/.  and  upwards  would  be  as  effectual  and  obliga- 
tory in  all  respects  upon  all  creditors  who  had  n*ot  signed  the  same  as  if 
they  had  duly  signed  the  same,  according  to  the  said  act  of  parliament, 
— it  was  provided  and  agreed,  and  the  several  creditors  parties  thereto 
respectively  covenanted!^  that,  unless  and  until  the  said  deed  should 
become  voidf  by  virtue  of  a  proviso  thereinafter  contained  for  making 
void  the  same,  they  the  said  creditors  parties  thereto  respectively,  or 
who  should  become  bound  thereby,  would  not  sue  or  prosecute  any  action 
at  law  against  the  said  defendants  parties  lihereto  for  or  on  account  of 
the  wholef  or  any  part  of  the  debt  or  debts  then  due  and  owing  by  the 
said  defendants  parties  thereto*  to  the  said  creditors  or  any  of  them ; 
and  that,  in  case  the  said  creditors,  or  any  of  them,  should  in  any 
respect  fail  to  observe  that  covenant,  then  and  in  e^ery  such  case,  and 
immediately  thereupon,  the  debt  or  debts  of  the  creditor  or  creditors  by 
whom  the  said  covenant  should  be  broken  should  become  absolutely 
forfeited  and  irrecoverable  in  lavr  or  equity,  and  the  same  creditor  or 
creditors  should  thenceforward  cease  to  be  entitled  to  have,  maintain, 
or  make  atny  claim  or  demand  in  respect  thereof,  either  by  virtue  of  the 
laid  indenture  or  otherwise,  and  that  that  covenant  should  accordingly 
operate  and  enure,  and  might  be  pieaded  in  baT  as  a  good  and  effectual 
release  and  discharge  of  such  debt  or  debts,  and  all  claims  and  demands 
in  respect  thereof:  Averment,  that  the  said  deed  wais  a  deed  or  memo* 
randum  of  arrangement  betiteen  them  and  (heir  creditors  within  the 
meaning  and  provisions  of  tke  said  act  of  parliament,  and  was  duly 
executed  ♦by  six-sevenths  it  number  and  vatee  of  the  creditors  r^qiQ 
of  the  said  defendants  whose  debts  amounted  to  102.  and  upwards,  '• 
being  such  suftcient  number  as  was  required  in  that  bebailf,  and  had 
never  become  void  under  the  proviso  thereinbefore  referred  to  or  other- 
wise, and  was  still  in  full  force ;  and  that  all  things  happened  and  were 
performed  &nd  done,  and-  all  times  elapsed  before  this  suit,  required  by 

(a)  There  were  timUar  pleas  Ibf  the  deftbdanit  ttdHettry. 
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the  »aid  act  of  parliament  to  make  the  said  deed  an  obligatory  instra- 
ment  within  the  terms  of  the  said  act  upon  all  the  creditors  of  the  said 
defendants :  and  that  more  than  three  calendar  months  before  this  salt 
the  plaintiff  had  due  notice  from  the  said  defendants  of  the  said  deed, 
and  of  the  said  defendants'  said  suspension  of  payment,  according  to  the 
provisions  of  the  said  act,  and  could  and  might  have  executed  the  said 
deed  in  respect  of  the  said  causes  of  action :  and  then  and  thereby,  and 
by  force  of  the  said  act,  the  said  deed  became  and  was  and  is  obligatory 
on  the  plaintiff  as  if  he  had  duly  signed  the  same,  and  the  claims  of  the 
plaintiff  in  the  declaration  mentioned  were  thereby  barred  and  deter- 
mined. 

Second  replication  to  the  fourth  plea  of  Chapman  and  the  two 
Andersons, — that  the  same  defendants  carried  on  business  in  partnership 
together  under  the  style  or  firm  of  Allen  &  Anderson,  as  in  the  said 
deed  mentioned ;  and  that  the  same  defendants,  before  and  at  the  time 
the  said  deed  was  executed,  also  carried  on  business  in  partnership  with 
the  defendant  M'Henry  under  the  style  or  firm  of  James  M'Henry :  that 
the  causes  of  action  in  the  declaration  mentioned  were  causes  of  action 
which  accrued  to  the  plaintiff  from  all  the  defendants  jointly  as  members 
of  the  said  firm  of  James  M'Henry :  and  that  the  said  deed  in  the  same 
defendants'  fourth  plea  mentioned  was  and  is  to  the  tenor  following, 

•^201  ^^^^  ^®  ^^  ®*y' — "  "^"^'^  indenture,  *made  the  5th  day  of  February, 
■J  1855,  between  Joseph  Anderson,  Abel  Chapman,  and  Joseph 
Anderson  the  younger,  of,  &c.,  provision  merchants,  trading  under  the 
style  or  firm  of  Allen  &  Anderson,  of  the  first  part,  Richard  Sanderson, 
of,  &c.,  bill-broker,  John  Green  Elsey,  of,  .&c.,  and  Raymond  Pelley,  of, 
&c.,  of  the  second  part,  the  several  persons  who  are  respectively  credit- 
ors of  the  said  parties  hereto  of  the  first  part  on  account  of  their  said 
firm  of  the  third  part,  the  several  persons  who  are  respectively  creditors 
of 'the  said  Joseph  Anderson  separately,  of  the  fourth  part,  the  several 
persons  who  are  respectively  creditors  of  the  said  Abel  Chapman  sepa- 
rately, of  the  fifth  part,  and  the  several  persons  who  are  respectively 
creditors  of  the  said  Joseph  Anderson  the  younger,  of  the  sixth  part: 
Whereas,  the  said  Joseph  Anderson,  Abel  Chapman,  and  Joseph  Ander- 
son the  younger,  are  indebted  on  account  of  the  copartnership  business 
carried  on  by  them  under  the  aforesaid  firm,  to  the  several  persons 
parties  hereto  of  the  third  part,  in  various  debts  or  sums  of  money,  some 
of  which  are  secured  by  bills  of  exchange  or  other  securities  which  will 
speedily  become  due,  and  which  said  debts  or  sums  of  money  the  said 
Joseph  Anderson,  Abel  Chapman,  and  Joseph  Anderson  the  younger, 
are  at  present  not  able  to  pay  in  full:  And  whereas  the  several  partners 
of  the  said  firm  are  or  may  be  indebted  to  divers  persons  on  their 
respective  separate  accounts :  And  whereas  the  said  firm  of  Allen  k 
Anderson  having  suspended  its  payments  on  the  6th  day  of  October, 
1854,  a  meeting  of  creditors  of  the  said  firm  was  held  on  the  15th  day 
of  November,  1854,  at  which  meeting  a  statement  of  the  affairs  of  the 
said  firm  was  submitted;  and  thereupon  it  was  unanimously  resolved  by 
the  creditors  present  that  the  affairs  of  the  said  firm  should  be  wound  up 
^oo-i-i  under  inspection,  and  that  the  said  persons  parties  '''hereto  of  the 
-■  second  part  should  be  inspectors  for  that  purpose ;  and  it  was 
resolved  that  a  proper  deed  of  inspectorship,  providing  for  the  winding 
upi  administratioui  and  distribution  of  the  joint  estate  of  the  said  firm 
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aud  the  separate  estate  of  the  partners  thereof  according  to  the  rules  in 
bankruptcy,  and  as  if  bankruptcy  had  taken  place  on  the  Cth  day  of 
October,  1854,  and  with  all  the  usual  clauses,  should  be  prepared  and 
approved  by  the  inspectors,  and  that  a  dividend  should  be  paid  as  early 
as  possible  upon  such  deed  being  executed,  and  further  dividends  from 
time  to  time  when  5  per  cent,  should  be  in  hand :  and  it  was  further 
resolved  that  no  creditor  signing  or  assenting  to  the  said  resolutions 
should  be  prejudiced  with  respect  to  his  rights  and  remedies  against 
third  persons,  or  with  respect  to  any  security  or  lien  he  might  have  for 
his  particular  debt :  And  whereas,  pursuant  to  such  resolutions,  these 
presents  have  been  prepared,  settled,  and  approved  on  behalf  as  well  of 
the  inspectors  as  of  the  said  parties  hereto  of  the  first  part,  and  of  the 
creditors,  for  the  purpose  of  regulating  the  realization  and  final  liquida- 
tion of  the  affairs  of  the  said  firm  as  hereinafter  provided :  And  whereas 
it  has  been  agreed  that  the  respective  private  or  separate  estates  of  the 
said  parties  hereto  of  the  first  part  shall  be  available  for  the  purposes  of 
these  presents,  subject  to  the  payment,  satisfaction,  or  discharge  of  any 
liens,  charges,  or  encumbrances  existing  thereon,  and  of  their  respective 
private  or  separate  debts,  liabilities,  or  engagements,  in  like  manner  as 
the  surplus  of  a  partner's  separate  estate  would  be  available  in  case  of 
bankruptcy:  Now  this  indenture  witnesseth,  that,  in  pursuance  of  the 
said  resolutions  and  agreements,  and  in  consideration  of  the  covenants 
hereinafter  contained  on  the  part  of  the  creditors  of  the  said  Joseph 
Anderson,  Abel  Chapman,  and  Joseph  Anderson  the  younger,  r^oop 
*each  of  them  the  said  Joseph  Anderson,  Abel  Chapman,  and  ^ 
Joseph  Anderson  the  younger  doth  hereby,  for  himself,  his  heirs,  &c., 
covenant  and  agree  with  and  to  the  said  parties  hereto  of  the  second 
part,  and  each  of  them,  their  and  each  of  their  executors,  &c.,  in  manner 
following,  that  is  to  say,  that  they  the  said  Joseph  Anderson,  Abel 
Chapman,  and  Joseph  Anderson  the  younger,  and  each  of  them,  shall 
and  will  to  the  best  of  their  and  his  ability  and  power  during  the  con- 
tinuance of  this  present  arrangement,  manage,  transact,  and  conduct  to 
a  conclusion  the  liquidation  of  the  affairs  and  estate  of  their  said  firm, 
and  also  the  separate  affairs  and  estate  of  each  of  them  the  said  partners 
therein,  for  the  benefit  of  their  creditors ;  and  shall  and  will  for  that 
purpose  use  their  best  endeavours  to  sell  and  convert  into  money,  collect, 
receive,  and  recover  as  speedily  as  possible  all  the  real  and  personal 
estate,  debts,  moneys,  goods,  rights,  credits,  and  effects  now  belonging 
or  owing  to  them  or  either  of  them,  and  shall  and  will  make,  do,  and 
execute  all  such  contracts,  acts,  deeds,  and  assurances  as  shall  be  neces- 
sary for  such  purposes ;  and  further  that  they  the  said  Joseph  Anderson, 
Abel  Chapman,  and  Joseph  Anderson  the  younger,  and  each  of  them, 
shall  and  will,  in  the  management,  transaction,  and  conduct  of  such 
liquidation,  sale,  conversion,  collection,  and  receipt,  and  as  to  the  times 
of  such  sale  and  conversion,  from  time  to  time  attend  to,  observe,  and 
act  on  such  directions  as  the  inspectors  or  inspector  shall  give ;  and 
further  shall  and  will,  subject  to  such  directions  and  the  provisions 
hereinafter  contained,  administer  the  said  estates  and  effects  in  manner 
hereinafter  provided,  that  is  to  say, — It  is  hereby  agreed  and  declared, 
First.    All  the  moneys,  checks,  bills  of  exchange,  and  notes  of  hand, 
and  securities  for  money  which  shall  be  received  and  got  in  from  the 
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«oQo-i  pr6dace  6f  the  satd  '^'parttiership  estate  and  effects  or  otherwise, 
-f  and  which  shall  Act  he  laid  otit,  invested,  or  applied  as  hereinafter 
directed  or  authorized!,  shall  forthwith  from  time  to  time  he  paid  ot 
deposited  into  or  with  the  house  or  firm  of  Willis,  Percival  &  Co.,  or  to 
such  other  bankers  as  shall  bo  approved  of  or  directed  by  the  said 
inspectors  or  inspector,  to  be  carried  or  placed  to  the  account  or  credit 
and  in  the  joint  names  of  the  said  Joseph  Anderson,  Abel  Chapman,  and 
Joseph  Anderson  the  younger,  or,  if  the  inspectors  or  inspector  shall  so 
direct,  then  to  the  joint  account  and  credit  and  in  the  joint  names  of 
such  other  persons  (inclusive  or  not  inclasive  of  the  inspectors  or  either 
of  them)  as  the  inspectors  or  inspector  shall  direct,  in  order  that  the 
same  may  be  applied  as  hereinafter  mentioned. 

Second.  The  said  Joseph  Anderson,  Abel  Chapman,  and  Joseph 
Anderson  the  younger,  and  each  of  them,  shall  forthwith  make  out  and 
deliver  to  the  said  inspectors  a  full  account  of  their  partnership  and 
separate  estates  and  assets,  and  of  their  and  each  of  their  debts,  and 
give  notice  to  their  several  creditors  of  the  said  suspension  of  payment, 
and  of  these  presents,  and  shall  and  will  from  time  to  time,  on  or  before 
the  first  day  of  every  calendar  month,  or  as  soon  thereafter  as  con- 
veniently may  be,  make  out  and  sign  »  true  and  perfect  account  in 
writing  of  all  moneys,  bills,  notes,  and  other  securities  received  and  p;iid 
by  them  and  each  of  them  during  the  preceding  month  on  account  of 
their  Siiid  partnership  or  the  assets  thereof;  and  also  shall  and  will, 
within  fourteen  duys  next  after  the  expiration  of  every  quarter  of  a 
year,  or  as  soon  after  as  conveniently  may  be, — the  first  quarter  of  a 
year  to  be  calculated  from  the  day  of  the  date  of  these  presents, — make 
out  and  sign  a  true  and  perfect  account  or  statement  in  writing  of  all 
and  every  sums  or  sum  of  money  received  and  paid,  and  goods,  wares, 
^0.241  ^T^i  '^merchandises  sold  and  disposed  of  by  them  and  him,  and 
^  also  of  all  such  other  transactions  as  shall  have  occurred  or  taken 
place  during  the  quartet  of  a  year,  in  the  conduct  of  or  in  reference  to 
the  said  partnership  business,  estate,  and  effects,  and  their  respective 
separate  estate?  and  assets  hereby  covenanted  to  be  liquidated,  and 
which  shall  be  necessary  or  material  to  be  known  to  the  said  inspectors 
in  order  to  their  being  enabled  from  time  to  time  to  form  a  competent 
judgment  of  the  affairs  of  the  said  partnership ;  and  also  shall  and  will 
deliver  a  copy  of  such  monlthly  and  quarterly  accounts  (ind  statements 
respectively  unto  the  said  inspectors,  or  to  one  of  them,  to  the  intent 
that  the  same  may  be  laid  before  the  creditors  parties  hereto  when  and 
as  the  said  inspectors  or  inspector  shall  think  fit. 

Third.  The  said  Joseph  Anderson,  Abel  Chapman,  and  Joseph 
Anderson  the  younger,  or  either  of  th«m,  shall  not  nor  will  at  any  time 
or  times  hereafter  during  the  continuance  of  this  present  arrangement, 
without  the  consent  in  writing  of  the  inspectors  for  the  time  being  act- 
ing under  these  presents,  or  one  of  them,  enter  into  or  undertake  or 
become  engaged  or  concerned  in  any  new  contract,  undei^taking,  trade, 
or  business  whatsoever,  so  as  to  charge  or  make  liable  the  said  partner- 
ship estate  or  effects,  except  such  contracts,  undertaking,  or  business  as 
shall  be  essentially  necessary  for  getting  in  and  disposing  of  the  said 
estates  and  effects,  and  liquidating,  concluding,  arranging,  winding  up, 
ttnd  closing  the  said  affairs,  transaction?,  and  engagements,  in  pursuance 
of  these  presents,  under  the  direction  of  the  said  inspectors  or  inspector ; 
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nor  shall,  nor  will,  8«ve  as  herein  authorized  or  prorided,  or  ns  allowed 
or  authorized  by  the  said  inspectors  or  one  of  them,  do  or  knowingly 
suffer  to  be  done  otherwise  than  by  means  or  in  consequence  *of  p^co^c 
legal  compulsion  or  duress,  any  act,  deed,  matter,  or  thing  what-  L 
Boeder  whereby  any  creditors  or  creditor  of  them  the  said  parties  hereto 
of  the  first  part  shall  or  may  obtain  any  security  or  securities  for  his, 
her,  or  their  debt  or  debts  or  any  part  thereof,  or  any  preference  or 
priority  of  payment  thereof  or  any  part  thereof  before  any  other  or 
otliers  of  them. 

Fourth.  The  said  Josepli  Anderson,  Abel  Chapman,  and  Joseph 
Anderson  the  younger  shall  and  will  keep  proper  books  of  account 
relating  to  the  said  partnership  estate  and  effects,  and  also  of  their 
separate  estate  and  assets  hereby  covenanted  to  be  liquidated,  and  the 
management  and  disposal  thereof,  and  therein  make  or  cause  to  be  made 
true  and  proper  entries  of  all  their  respective  receipts,  payments,  and 
disbursements,  and  of  all  such  other  transactions,  matters,  and  things  as 
slial]  be  requisite  in  order  to  show  the  true  state  and  condition  of  the 
said  partnership  estate  and  effects,  and  of  the  assets  applicable  to  the 
satisfactioQ  of  the  debts  thereof;  and  shall  and  will  preserve  all  letters 
received  by  them  respectively,  and  make  and  keep  copies  of  all  letters 
sent  by  them  and  him  to  all  and  every  of  the  correspondents  of  the  said 
firm  or  other  person  or  persons  whatsoever  respecting  their  affairs  or 
coDduct  in  such  partnership  business,  and  preserve  all  other  papers  and 
writings  relating  to  the  same ;  and  also  shall  and  will  permit  the 
inspectors  or  inspector  for  the  time  being  f^om  time  to  time  and  at  all 
times  during  the  continuance  of  this  arrangement  to  examine  and  inspect 
the  said  books  of  account,  letters,  papers,  and  writings,  or  any  of  them ; 
and  shall  and  will  from  time  ta  time  when  and  as  often  as  they  the  said 
Joseph  Anderson,  Abel  Chapman,  and  Joseph  Anderson'  the  younger, 
or  either  of  them,  shall  be  thereunto  required  by  the  inspectors  or  any 
of  them,  show  and  report  to  them  or  him  the  true  state  and  condition  of 
the  ^accounts  and  of  all  the  proceedings  relating  to  the  said  r^eoog 
copartnership  business  afiid  estates,  and  also  the  said  sepairate  '- 
estatea  and  assets. 

Fifth.  The  said  Joseph  Anderson,  Abel  Chapman,  and  Joseph 
Anderson  the  younger,  and  each  of  them,  shall  and  will  when  thereunto 
required  by  the  inspectors  and  inspector  for  the  time  being,  or  any  of 
them,  and  whenever  so  required,  verify  the  truth  of  such  accounts  by  a 
statutory  declaration ;  and,  ^nerally,  shall  and  will  at  all  times  and  in 
all  respects  attend  to  and  act  upon  such  directions  or  suggestions  as  the 
inspectors  or  inspector  shall  from  time  to  time  or  at  any  time  give  rela- 
tive to  the  said  business  and  estate,  and  to  the  sale  and  realization  of 
the  said  property  and  effects. 

Sixth.  The  moneys  to  arise  from  the  liquidation  of  the  separate 
estates  of  the  said  parties  hereto  of  the  first  part  respectively  shall  be 
applied  first  in  the  payment  and  satisfaction  of  the  costs  of  the  salo  and 
conversion  thereof  respectively ;  and  all  such  moneys  shall  be  paid  into 
such  bank  as  aforesaid,  to  be  dktribnted  and  applied,  after  satisfaction 
thereout  of  such  costs,  in  or  towards  satisfaction  of  the  debts^  of  tho  said 
parties  hereto  of  the  first  part  respectively,  with  such  priority  of  th« 
Beparate  debts  as  would  be  allowed  in  bankruptcy,  and  as  hereioafteK* 
Skealioned. 
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Seventh.  The  surplus  moneys  to  arise  from  the  joint  estate  and  assets 
of  the  said  firm  or  partnership  of  the  said  parties  hereto  of  the  first  part, 
and  also  the  surplus  proceeds,  if  any,  of  the  said  separate  estates,  after 
payment  of  the  said  separate  debts  respectively,  shall  from  time  to  time, 
'after  payment  of  costs  and  expenses  hereby  authorized,  be  divided 
amongst  and  paid  to  the  said  joint  creditors,  according  to  the  rules  of 
division  applicable  in  case  of  bankruptcy,  as  if  the  parties  hereto  of  the 
^0071  fii's^  P^i^t  had  become  bankrupt  on  the  '*'said  6th  day  of  October, 
-'  1854 ;  and  creditors  or  persons  who  would  be  entitled  to  prove 
in  such  bankruptcy  shall  be  deemed  creditors  for  the  amounts  they 
would  be  entitled  to  prove,  and  the  creditors  shall  have  the  same  rights 
respectively  as  to  set-off,  mutual  credit,  lien,  and  priority,  and  the 
moneys  to  arise  from  the  joint  and  separate  estates  and  assets  of  the 
said  parties  hereto  of  the  first  part  shall  be  distributed  amongst  the 
creditors  in  like  manner  as  the  same  would  be  distributed  in  bank- 
ruptcy. 

Eighth.  All  the  said  moneys,  bills,  notes,  and  securities  to  be  paid  or 
deposited  unto  or  with  the  said  house  or  firm  of  Willis,  Percival  k  Co., 
or  other  bankers  as  aforesaid,  shall  there  remain,  and  shall  not  nor  shall 
any  part  thereof  be  drawn  thereout  or  taken  therefrom,  except  by  some 
check  or  checks,  order  or  orders,  and  excepting  only  for  the  purposes 
of  these  presents,  and  shall  not  be  drawn  or  taken  contrary  to  any  order 
or  direction  which  may  have  been  given  by  the  inspectors  or  inspector 
for  the  time  being  to  the  said  parties  hereto  of  the  first  part,  or  either 
of  them :  nevertheless,  it  is  hereby  agreed  and  declared,  that  any  of 
the  moneys  to  arise  from  the  said  partnership  estate  and  business,  and 
which  shall  not  be  immediately  applicable  to  the  payment  of  a  dividend 
to  creditors,  may  from  time  to  time,  with  the  consent  of  the  inspectors 
or  inspector,  if  they  or  he  shall  think  it  advantageous  for  the  said  part- 
nership estate,  be  laid  out  and  invested  temporarily  in  the  purchase  of 
government  funds.  East  India  or  Exchequer  bonds,  or  Exchequer  bills, 
or  other  securities  approved  of  by  the  inspectors, — the  same  to  be  appli- 
cable from  time  to  time  for  the  purpose  herein  declared  touching  and 
concerning  the  moneys  and  securities  which  shall  be  paid  or  deposited 
into  or  with  the  said  house  or  firm  of  Willis,  Percival  k  Co.,  or  such 
other  bankers  as  aforesaid,  whenever  need  or  occasion  shall  require, 
^oo&i  *Ninth.  It  shall  be  lawful  for  the  inspectors  or  inspector  for 
^  the  time  being,  and  also  for  the  said  parties  hereto  of  the  first 
part,  or  either  of  them,  with  the  consent  of  the  said  inspectors  or 
inspector,  to  employ  such  accountants,  agents,  solicitors,  and  clerks  as 
may  be  deemed  necessary  to  aid  in  the  investigation  or  advise  on  the 
affairs  of  the  said  liquidation,  and  to  act  or  assist  in  the  conduct  there- 
of;  and  each  of  the  said  parties  hereto  of  the  first  part  shall  be  allowed 
to  retain  or  shall  be  pail  out  of  the  moneys  arising  from  the  liquidation 
of  the  estate,  whilst  he  shall  be  employed  in  such  liquidation,  for  his 
trouble  and  assistance  therein,  such  a  sum  as  the  said  inspectors  or 
inspector  for  the  time  being  shall  judge  proper  and  sufficient. 

Tenth.  And  it  is  hereby  agreed  and  declared  by  and  between  all  the 
parties  hereto,  that  all  and  every  the  moneys,  bills,  notes,  and  securi- 
ties belonging  to,  or  which  shall  be  received  or  arise  for  or  in  respect 
of  the  said  partnership  estate  or  business  and  the  liquidation  thereof, 
shall  be  held  and  paid  and  applied  for  the  purposes  hereinafter  directed 
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conccrniDg  tbe  same,  that  is  to  say, — first,  to  pav  and  satisfy  the  costs, 
charges,  and  expenses  of  making  and  completing  these  presents,— 
Becondlj,  in  the  payment  of  the  said  allowance,  if  any,  to  the  said  par* 
ties  hereto  of  the  first  part,  and  of  all  other  costs,  salaries,  and  expenses 
of  accountants,  solicitors,  agents,  clerks,  servants,  and  other  persons 
who  have  been  employed  by  or  on  behalf  of  the  said  parties  hereto  of 
the  first  part,  or  the  said  inspectors,  upon  and  subsequent  to  the  said 
6th  day  of  October,  1854,  in  investigating  or  advising  on  the  affairs  of 
the  said  partnership,  or  whom  hereafter  it  may  be  necessary  or  advisa- 
ble to  employ  in  the  conduct  of  the  said  liquidation,  and  all  costs  and 
expenses  otherwise  attending  the  execution  of  the  provisions  and  powers 
herein  ^contained  in  relation  to  the  said  partnership  estate,  assets,  r^qog 
and  liabilities,  and  also  all  costs  and  expenses  incident  to  the  ^ 
sale,  disposition,  collecting  in,  or  receiving  of  the  said  copartnership 
estate  or  assets,  or  in  winding  up  the  said  business  thereof, — thirdly* 
the  surplus  or  residue  of  the  said  moneys  to  arise  shall  be  applied  in 
payment  of  dividends  to  the  creditors  as  herein  directed,  until  satisfac- 
tion of  their  debts,  with  interest, — fourthly,  and  the  ultimate  surplus, 
if  any  shall  remain  after  the  disbursements  and  payments  herein  au- 
thorized or  directed  to  be  made,  and  after  satisfaction  or  payment  to 
the  said  creditors  of  their  respective  debts,  with  interest  for  the  same 
after  the*  rate  of  5/.  per  cent,  per  annum,  shall  be  retained  by  or  paid 
to  the  said  parties  hereto  of  the  first  part,  their  executors,  &c.,  accord- 
ing to  their  respective  shares  and  interests  therein,  and  subject  to  their 
respective  rights  and  obligations  inter  se,  and  particularly  in  reference 
to  any  surplus  of  their  respective  estates  which  may  have  been  brought 
or  applied  in  aid  of  the  partnership  assets,  in  the  same  manner  as  if 
their  partnership  engagements  had  been  closed  by  themselves  uncon- 
trolled by  any  provisions  herein  contained :  Provided  always,  and  it  is 
hereby  declared  and  agreed  by  and  between  all  the  said  parties  to  these 
presents,  that,  notwithstanding  the  trusts  or  directions  aforesaid,  it  shall 
and  may  be  lawful  to  and  for  the  said  Joseph  Anderson,  Abel  Chapman, 
and  Joseph  Anderson  the  youngerj  with  the  sanction  of  the  said  inspect- 
ors or  either  of  them,  out  of  the  moneys  which  shall  be  subject  to  the 
said  directions,  to  pay  and  discharge  in  full  such  debts  or  salaries  as  are 
or  would  be  payable  in  full  if  the  estate  were  being  administered  in  the 
Court  of  Bankruptcy.  , 

Eleventh.  The  first  dividend  out  of  the  moneys  arising  from  the  joint 
estate  and  assets  shall  be  paid  "'unto  the  joint  creditors,  their  ex-  r^tcooA 
ecQtors,  &c.,  forthwith,  so  far  as  such  moneys  have  been  realized,  ^ 
and  dividends  shall  afterwards  from  time  to  time  be  made  amongst  the 
creditors  and  their  respective  executors,  &c.,  as  often  as  there  shall  be 
sufficient  in  hand  to  pay  5  per  cent,  on  the  debts  or  amounts  payable  to 
ihem,  or  earlier  if  the  inspectors  or  inspector  shall  so  direct,  until  such 
creditors  shall  have  received  20g.  in  the  pound  on  their  respective  debts, 
and  interest  as  aforesaid. 

Twelfth.  And,  generally,  it  is  the  express  agreement  and  understand- 
ing of  all  the  said  parties  to  these  presents  that  the  said  moneys  and 
assets  to  be  produced  by  the  liquidation  shall  be  payable  and  distributa- 
ble to  and  amongst  all  such  of  the  creditors  of  the  parties  hereto  of  the 
first  part,  in  such  and  the  same  manner  as  the  same  would  be  payable 
and  distributable,  and  the  same  rights  and  equities  shall  prevail  and 
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govern  any  disputes  and  questions  amongst  the  said  creditors  in  rda« 
tion  to  their  said  debts,  and  between  the  said  creditors  and  the  said 
parties  hereto  of  the  first  part,  as  if  an  adjudication  in  bankruptcy  had 
been  made  against  the  said  parties  hereto  of  the  first  part  on  the  6th 
day  of  October,  1854 ;  and  that  any  application  of  the  said  moneys 
and  assets  herein  specially  directed  to  be  made,  which  may  not  be  ex- 
actly in  accordance  with  the  rules  of  bankruptcy  if  such  adjudication 
had  been  made  as  aforesaid,  shall  be  deemed  to  be  qualified,  altered,  or 
controlled  by  this  present  provision. 

Thirteenth.  The  said  parties  hereto  of  the  first  part,  or  any  of 
them,  shall  have  full  power  and  authority,  with  the  consent  in  writing 
of  the  said  inspectors  or  inspector  for  the  time  being,  to  make  any 
composition  and  allow  time  for  the  payment  of  any  debts,  and  to 
^nqi-i  submit  to  arbitration  on  behalf  of  themselves  or  '*'himself,  or  on 
^  behalf  of  the  said  creditors  parties  hereto,  or  any  of  them,  as 
the  case  may  be,  any  and  every  difference  or  dispute  which  may  arise 
relating  to  the  claims  of  creditors  or  other  persons  on  the  said  partner- 
ship estate,  whether  holding  or  not  holding  any  bills  or  securities,  and 
to  their  right  to  claim  against  the  said  partnership  estate,  or  against 
the  said  parties  hereto  of  the  first  part,  and  to  the  amount  of  their  debts 
or  claims,  and  all  other  disputes  and  differences  which  may  arise  with 
any  person  or  persons  whomsoever  respecting  the  estate  of  the  said 
parties  hereto  of  the  first  part,  or  any  of  them,  or  any  demand  thereon, 
or  in  any  manner  relating  thereto,  and  to  abide  by  and  perform  the 
award  in  every  such  arbitration ;  and,  further,  it  shall  be  lawful  for  the 
said  parties  hereto  of  the  first  part,  or  any  of  them,  with  the  consent 
in  writing  of  the  inspectors  or  inspector,  or  for  the  inspectors  or  in- 
spector in  the  name  and  as  the  attorneys  or  attorney  of  the  said  pariiea 
hereto  of  the  first  part,  or  any  of  them,  in  case  they  or  he  shall  neglect 
80  to  do  on  request  of  the  inspectors  or  inspector,  to  take  and  use  all 
such  legal  and  equitable  courses  or  means  of  action  or  suit  or  otherwise, 
or  by  defending  any  action,  suit,  or  claim,  as  shall  appear  to  be  neces- 
sary for  the  purpose  of  ascertaining  and  adjusting  the  true  amount  or 
validity  of  any  debt  or  debts,  liability  or  liabilities,  claimed  to  be  due 
from  the  said  parties  hereto  of  the  first  part,  or  any  of  them ;  and,  fur- 
ther, it  shall  be  lawful  for  any  creditor  party  hereto,  during  the  con- 
tinuance of  this  arrangement,  with  the  consent  in  writing  of  the  inspect- 
ors or  inspector,  to  commence  or  institute  any  action  or  suit  for  the 
recovery  of  any  debt  claimed  by  such  creditor,  and  the  amount,  if  any, 
recovered  in  such  action  or  suit,  shall  be  the  amount  on  which  dividends 
shall  be  payable  under  these  presents,  but  such  creditor  shall  not  be  entitled 
^noon  by  '^'such  action  or  suit  to  recover  or  obtain  payment  other  or 
•J  more  than  such  dividends  and  any  other  lien  or  security  he  may 
have  previously  held. 

Fourteenth.  Provided  always,  and  it  is  hereby  further  agreed  that  it 
shall  be  lawful  to  and  for  the  said  parties  hereto  of  the  first  part,  or  any 
of  them,  with  the  sanction  of  the  inspectors  or  inspector  for  the  time 
being,  out  of  the  moneys  arising  from  the  said  joint  or  separate  estates 
respectively,  to  pay  any  person  or  persons  bavins  any  lien  or  liens  or 
other  securities  or  security  on  any  part  of  the  said  estates  respectively, 
the  full  amount  of  the  moneys  due  to  him,  her,  or  them,  and  for  which 
be,  shci  or  they  shall  have  any  such  liens  or  lien,  securities  or  security, 


COMMON  BENCH  REPOBTS.    (8  J.  SCOTT.    N.  S.)         ^82 

tw  the  purpose  of  getting  .pofiseesion  of  the  estate  whereon  the  same 
may  subsist  discharged  tbere&oin,  so  as  that  the  moneys  so  to  be  paid 
do  not  in  the  estimation  of  the  inspectors  or  inspector  exceed  the  valna 
of  the  estate  subject  to  such  lien  or  securitj,  and  to  keep  down  the 
interest  due  or  to  become  due  on  such  liens  or  securities ;  and  also,  for 
the  better  preserving  the  benefit  of  any  such  estate,  to  borrow  money 
for  the  purpose  of  paying  off  any  such  liens  or  securities ;  and  to  secure 
the  repayment  of  the  money  borrowed,  with  interest,  by  transfers  of 
any  such  liens  or  securities  paid  by  means  of  the  money  so  borrowed, 
or  by  creating  new  or  fufther  liens  thereon. 

Fifteenth.  All  debts  and  sums  of  money  owing  by  the  «aid  parties 
hereto  of  the  first  part,  or  for  which  they  or  their  heirs,  &c.,  estates,  or 
effects  are  or  may  be  liable,  and  which  are  or  shall  or  may  be  payable 
at  any  future  time  or  times,  or  on  any  event  ascertained  or  not  now 
ascertained,  or  on  any  contingency,  and  which  would  be  the  subject  of 
valuation  in  the  case  of  bankruptcy,  may  be  valued,  and  the  value 
thereof  determined  either  by  reference  to  any  actuary  or  *ac-  r^ooq 
oountant,  or  by  arbitration  in  the  usual  manner,  as  the  said  ■- 
inspectors  or  inspector  for  the  time  being  may  think  fit;  and  the  sum 
vhich  shall  be  determined  as  the  immediate  value  of  any  such  future  or 
contingent  debt  or  liability  to  be  determined  as  aforesaid,  shall  be  con- 
sidered as  the  sum  actually  due  and  owing  to  the  creditor,  who  shall  be 
paid  dividends  in  respect  of  such  immediate  value  in  satisfaction  of  such 
future  or  continp;ent  debt. 

Sixteenth.  All  creditors  of  the  said  parties  hereto  of  the  first  part 
who  shall  hold  any  bill  or  bills  of  exchange,  promissory  note  or  notes, 
upon  which  any  other  person  or  persons  shall  be  liable  for  the  payment 
of  the  money  thereby  secured,  shall  bo  considered  as  executing  these 
presents  conditionally,  and  shall  not  directly  or  indirectly  be  bound  or 
concluded  by  their  respectively  executing  the  same,  unless  and  until 
BQch  third  party  or  parties  shall  assent  to  these  presents  or  the  arrange- 
ment hereby  made,  the  same  being  signed  by  such  creditors  respectively 
without  prejudice  to  the  rights  and  remedies  of  the  creditors  so  condi- 
tionally signing  against  such  party  or  persons  respectively ;  but  such 
conditional  signature  shall  be  construed  as  merely  expressing  the  assent 
of  the  last-mentioned  creditors  to  be  parties  to  these  presents  when  they 
shall  have  obtained  the  assent  of  such  third  party  or  parties  as  afore- 
said to  the  execution  hereof  by  such  creditor  or  creditors  respectively, 
without  prejudice  to  his  or  their  rights  or  remedies  against  any  person 
or  persons  other  than  against  the  said  parties  hereto  of  the  first  part, 
*  their  executors  or  administrators ;  and  dividends  shall  be  retained  for 
creditors  so  conditionally  signing,  to  be  paid  as  soon  as  such  assent  shall 
be  obtained. 

Seventeenth.  And  it  is  hereby  further  agreed  and  declared  between 
and  by  the  said  parties  hereto,  that,  in  <;ase  of  any  event  not  herein  or 
hereby  particularly  *provided .  for,  or  in  case  the  inspectors  or  rmQ^A 
inspector  for  the  time  being  may  deem  it  prudent  to  have  further  ^ 
directions  or  powers  concerning  the  said  liquidation  or  concerning  the 
exercising  or  fulfilling  by  the  parties  hereto  of  the  first  part  of  any  of 
the  agreements  herein  contained,  it  shall  be  lawful  for  the  inspectors  or 
inspector  for  the  time  being  from  time  to  time,  upon  fourteen  days' 
notice  to  be  given  by  advertisement  in  the  London  Gazette^  or  by  circu* 
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lar  letter  addressed  to  the  respective  creditors  parties  thereto,  and  sent 
by  or  through  the  post  in  London,  or  left  for  them  at  their  respective 
or  last  known  places  of  abode  or  business,  as  such  inspector  or  inspect- 
ors shall  think  fit,  to  summon  a  general  meeting  of  the  said  creditors 
parties  hereto,  and  of  the  agents,  attorneys,  or  persons  authorized  to 
act  for  any  of  the  same  creditors,  so  far  as  the  same  shall  be  known  by 
the  said  inspectors,  at  such  place  and  on  such  day  and  time  as  the  said 
inspectors  or  inspector  for  the  time  being  shall  think  fit ;  and  at  such 
meeting  so  summoned  all  and  every  the  said  creditors  whose  debts  shall 
not  have  been  satisfied  shall  have  a  right  to  tic  present  and  to  vote  and 
concur  in  the  orders  and  resolutions  proposed  to  or  at  such  meeting, 
either  by  themselves  or  by  their  respective  agents  thereto  lawfully  autho- 
rized by  writing ;  and  at  each  such  meeting  it  shall  be  lawful  for  the 
inspectors  or  inspector  to  offer  and  propose  any  matters  or  things  wherein 
they  or  he,  or  the  parties  of  the  first  part,  or  either  of  them,  shall  want 
the  direction,  advice,  and  concurrence  of  the  said  creditors,  and  to  vote 
thereon  ;  and  the  resolutions,  rules,  or  determination  of  the  major  part 
in  number  and  value  of  such  creditors  then  present  whose  debts  shall 
not  have  been  satisfied,  or  their  agents,  who  are  hereby  authorized  and 
empowered  to  enter  into  and  make  any  rules,  orders,  or  resolutions,  or 
n^oorn  ^0  S^^®  ^^7  '''farther  powers  and  authorities  to  the  said  inspectors 
-i  or  inspector,  or  to  the  parties  of  the  first  part,  or  either  of  them, 
as  occasion  shall  require,  with  a  view  to  the  benefit  of  the  said  creditors, 
shall  be  binding  and  conclusive  upon  all  the  creditors  now  or  hereafter 
to  be  bound  by  these  presents,  as  if  they  had  been  present  and  had 
voted  and  concurred  therein ;  and  the  inspectors  and  inspector  for  the 
time  being,  and  the  parties  of  the  first  part,  are  respectively  authorized 
to  act  pursuant  thereto,  in  the  same  manner  as  if  such  rules,  orders, 
resolutions,  powers,  and  authorities  had  been  mentioned  in  these  pre- 
sents, so  that  the  same  shall  not  be  inconsistent  with  the  rules  of  dis- 
tribution of  bankrupts'  estates  in  cases  of  bankruptcy. 

Eighteenth.  The  powers  of  the  inspectors  or  inspector  to  direct  the 
mode  of  liquidation,  and  from  time  to  time  to  authorize  and  permit  all 
such  matters  and  things  to  be  done  as  they  or  he  shall  think  beneficial 
or  for  the  interest  of  the  creditors,  and  especially  as  to  the  time  and 
mode  of  realization  of  any  of  the  assets,  shall  be  effectual  and  conclu- 
sive, without  calling  any  general  or  other  meeting  of  the  said  creditors, 
and  without  having  any  further  or  other  power  from  the  said  creditors 
than  what  is  given  and  contained  in  these  presents,  such  acts  not  being 
inconsistent  with  the  rules  of  distribution  of  bankrupts'  estates  in  cases 
of  bankruptcy. 

Nineteenth.  The  majority  in  number  and  value  of  the  said  creditors 
parties  hereto  executing  these  presents  or  otherwise  to  be  bound  hereby, 
and  whose  debts  shall  not  have  been  satisfied,  may  at  any  time,  by 
writing  under  their  hands,  require  the  inspectors  or  inspector  for  the 
time  being  to  convene  a  general  meeting  of  the  said  creditors  parties 
hereto ;  and  the  said  inspectors  or  inspector  shall  within  the  space  of 

*^S61  ^*^^^^^^^  ^^7^  ^^^^  ^^^^^  ^^^^  requisition  convene  a  ^meeting 
•J  accordingly  in  the  manner  hereinbefore  provided  for  calling 
meetings,  and  shall,  if  required,  at  such  meeting,  report  the  progress, 
acts,  and  transactions  in  about  the  partnership  aflfairs  and  premises ;  and 
every  such  meeting  shall  have  the  same  powers  as  if  the  same  had  been 
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called  by  the  inspectors  or  inspector  for  the  time  being  without  such 
requisition. 

Twentieth.  If  at  any  time  before  the  final  settlement  and  liquidation 
of  the  said  copartnership  affairs  the  inspectors  or  inspector  for  the  time 
being,  or  a  majority  of  two-thirds  in  number  and  value  of  the  creditors 
parties  hereto  or  to  be  bound  hereby,  whose  debts  shall  not  have  been 
satisfied,  shall  by  writing  under  their  respective  hands  require  the  per- 
sons parties  hereto  of  the  first  part,  or  any  of  them,  to  convey,  transfer, 
and  assign  to  such  persons  as  shall  be  named  in  such  writing,  in  trust 
for  the  benefit  of  the  said  creditors  parties  hereto,  according  to  the 
provisions  herein  contained,  all  the  then  remaining  estate  and  assets  of 
them  the  said  parties  hereto  of  the  first  part,  or  any  of  them,  herem 
covenanted  to  be  liquidated,  or  which  shall  have  arisen  therefrom,  then 
and  in  such  case  the  persons  or  person  to  whom  such  request  in  writing 
shall  be  addressed  shall  with  all  convenient  speed  thereafter,  at  the  ex- 
pense of  the  said  estate  and  assets,  in  such  manner  as  counsel  shall  advise 
or  require,  well  and  effectually  convey,  transfer,  and  assign  all  the  re- 
maining assets  or  effects  of  them  the  said  parties  of  the  first  part,  or  any 
of  them,  unto  the  persons  so  to  be  named,  in  trust  to  sell,  dispose  of,  and 
convert  the  same  into  money,  and  receive  the  same,  and  to  apply  the 
produce  thereof  for  the  benefit  of  the  said  creditors  respectively  in  a 
just  proportion  according  to  the  provisions  of  these  presents,  and  in  full 
satisfaction  thereof,  rendering  the  surplus,  if  any,  after  *full  ri^ovr 
satisfaction  of  the  said  debts  and  the  expenses  of  the  trusts  to  the  ^ 
persons  parties  hereto  of  the  first  part,  according  to  their  respective 
interests  in  the  same ;  and,  in  case  the  inspectors,  or  such  majority  of 
the  said  creditors,  shall  require  the  said  remaining  estate  and  effects  to 
he  conveyed,  transferred,  and  assigned,  then  each  of  them  the  said  par- 
ties hereto  of  the  first  part,  for  himself,  his  heirs,  &c.,  only,  hereby 
covenants  and  agrees  with  the  said  parties  hereto  of  the  second  part, 
and  with  each  of  them,  and  with  the  inspectors  and  inspector  for  the 
time  being,  to  convey,  assign,  and  transfer  the  same  accordingly,  and 
also  to  deliver  over  to  the  persons  so  to  be  named  all  the  deeds,  books 
of  account,  vouchers,  bonds,  bills,  notes,  and  other  securities,  letters, 
writings,  matters,  and  things  containing  part  of  or  in  any  wise  relating 
to  the  said  remaining  estate  and  assets,  or  in  any  manner  relating  to  the 
affairs  of  the  said  liquidation ;  and  also  to  do  all  such  acts,  and  give  all 
ench  information  and  explanation,  and  execute  all  such  deeds  containing 
all  powers  and  provisions,  including  powers  of  appointing  or  naming  new 
or  other  trustees  in  cases  of  vacancy  of  the  office,  as  shall  be  considered 
necessary  or  expedient  for  vesting  the  property  in  the  persons  so  to  be 
named,  and  also  for  enabling  them  to  recover,  receive,  and  give  effectual 
discharges  for  the  same,  and  to  act  in  and  about  the  premises  in  all  re- 
spects free  from  the  interference  or  control  of  the  parties  hereto  of  the 
first  part,  or  any  of  them,  as  counsel  shall  in  that  behalf  advise  or  re- 
quire ;  and  in  that  case,  and  immediately  upon  and  simultaneously  with 
the  execution  of  deeds  considered  necessary  or  expedient  by  counsel  for 
effectually  vesting  the  said  remaining  estate  and  assets  in  the  persons  so 
to  be  named,  and  for  enabling  them  to  recover,  receive,  and  give  effec- 
tual discharges  for  the  same,  the  said  persons  parties  hereto  of  the  first 
'''part,  and  each  of  them,  and  their  representatives,  shall  by  force  pooo 
of  these  presents  alone  be  released  and  discharged  from  all  ^ 
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farther  obligation  to  act  in  liquidating  and  winding  up  their  affairs,  tnd 
from  all  further  liabilitj  under  their  covenants  herein  contained,  and 
from  all  claims  and  demands  by  the  said  creditors  or  their  respective 
representative  or  representatives  on  account  or  in  respect  of  such  affairs 
or  covenants,  or  the  debts  due  to  such  creditors,  or  otherwise  in  respect 
of  the  premises ;  and  these  presents  maj  be  pleaded  as  a  release  accord- 
ingly :  Provided  always,  that,  in  estimating  the  number  and  value  of 
creditors  requisite  for  calling  or  voting  at  meetings,  or  for  requirin<;  sach 
conveyance,  transfer,  and  assignment  of  the  remaining  estate  and  effects 
as  aforesaid,  or  for  any  other  purpose  of  these  presents,  creditors  hold- 
ing any  mortgages  or  liens  on  any  of  the  property  or  effects  of  the  said 
parties  heretp  of  the  first  part,  or  any  of  them,  shall  be  accounted  credi- 
tors for  such  amount  only  as  after  allowing  the  value  of  the  property 
comprised  in  the  respective  mortgages  or  liens  shall'  appear  to  be  due  to 
them  respectively  over  and  above  such  value,  and  so  that,  in  the  case 
of  creditors  the  value  of  whose  respective  mortgages  or  liens  shall  exceed 
the  amounts  due  on  the  security  of  such  mortgages  or  lien,  such  credi- 
tors shall  not  for  such  purposes  as  last  aforesaid  be  taken  into  account 
in  the  value  of  creditors  in  respect  of  their  debts  which  shall  be  secured 
by  such  mortgages  or  liens. 

Twenty-first.  That  if,  before  the  31st  day  of  December,  1855,  the 
said  affairs  of  the  said  parties  hereto  of  the  first  part  shall  not  have  been 
finally  concluded  and  wound  up,  the  said  parties  to  these  presents  of  the 
first  part,  or  their  representatives,  shall  be  at  liberty  to  convey,  transfer, 
and  assign  to  the  inspectors  or  inspector,  or  to  such  other  persons  as 
^.qnqn  shall  be  nominated  '^'by  them  or  him,  all  the  remaining  estates, 
■^  assets,  and  effects  of  the  said  parties  hereto  of  the  first  part  hereby 
covenanted  to  be  liquidated,  and  all  moneys  which  shall  have  been  produced 
therefrom,  in  trust  to  sell,  dispose  of,  and  convert  into  money  and  receive 
the  same  respectively,  and  to  apply  the  produce  for  the  benefit  of  all  the 
creditors  in  a  just  proportion  according  to  the  amount  of  their  respective 
debts  and  to  the  provisions  of  these  presents,  and  in  full  satasfaction 
thereof,  and  in  trust  to  render  the  surplus,  if  any,  after  full  payment  of 
all  the  said  debts  and  the  expenses  of  the  said  tiust,  to  the  parties  hereto 
of  the  first  part  and  their  representatives,  according  to  their  respective 
interests  in  the  same,  and  to  execute  all  such  acts  and  deeds  for  effectu- 
ally vesting  the  same  estate,  assets,  and  effects  respectively  in  the  said 
inspectors  or  inspector  or  persons  so  to  be  nominated,  and  for  enabliDg 
them  or  him  to  recover,  receive,  and  give  effectual  discharges  for  the 
same  as  could  or  might  be  required  from  the  parties  to  these  presents  of 
the  first  part,  if  such  conveyance,  transfer,  and  assignment  were  made 
and  executed  by  them  in  pursuance  of  any  requisition  under  the  provi- 
sion firstly  hereinbefore  contained  in  respect  of  a  conveyance,  transfer, 
and  assignment  of  the  estates  and  assets  of  the  said  parties  hereto  of  the 
first  part ;  and  in  that  case,  immediately  upon  and  simultaneously  with 
the  execution  of  the  deeds  considered  necessary  or  expedient  by  counsel 
for  effectually  vesting  the  said  remaining  estate,  assets,  and  effects  in 
the  said  inspectors  or  inspector,  or  person  so  to  be  nominated,  and  for 
the  purpose  of  enabling  them  to  recover,  receive,  and  give  effectual  dis- 
charges for  the  same,  the  said  parties  hereto  of  the  first  part,  their  heirs, 
&c.,  and  every  of  them,  shall  by  force  of  these  presents  alone  be  released 
and  discharged  from  all  further  obligation  to  act  in  the  winding  up  their 
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^affairs,  and  from  all  farther  liability  under  the  covenants  herein  r^co^A 
contained,  and  from  all  claims  and  demands  by  the  said  creditors  ^ 
or  their  representatives  on  account  or  in  respect  of  such  affairs  or  cove- 
nants, or  the  debts  due  to  such  creditors,  or  otherwise  in  respect  of  the 
f remises ;  and  these  presents  may  be  pleaded  as  a  release  accordingly : 
Vovided  further,  and  it  is  hereby  also  agreed  and  declared,  that,  if  the 
said  parties  hereto  of  the  first  part  shall  under  the  provisions  herein- 
before contained  execute  in  trust  for  the  creditors  such  conveyance, 
transfer,  or  assignment  as  hereinbefore  is  mentioned,  then  and  in  that 
case  the  said  parties  hereto  of  the  first  part  and  their  respective  repre- 
sentatives shall  thenceforth  be  entitled  to  be  indemnified  and  saved  harm- 
less, in  the  first  place  out  of  their  estate,  assets,  and  effects  so  conveyed, 
assigned,  or  transferred,  or  by  the  creditors  taking  the  benefit  thereof, 
from  and  against  all  costs,  charges,  damages,  losses,  and  expenses  to  be 
sustained,  incurred,  or  occasioned  by  or  unto  them  the  said  parties  hereto 
of  the  first  part,  or  their  representatives,  or  any  or  either  of  them,  by 
reason  of  the  use  of  the  names  or  name  of  them  or  either  of  them  or 
otherwise  in  or  for  the  purpose  of  receiving,  recovering,  or  retaining 
such  assets,  estates,  or  effects,  in  any  action,  suit,  or  other  proceeding 
which  may  be  maintained,  prosecuted,  or  carried  on  for  that  purpose. 

Twenty-second.  And  it  is  hereby  expressly  declared  and  agreed  by 
and  between  the  parties  to  these  presents,  that,  in  case  any  adjudication 
in  bankruptcy  shall  hereafter  be  made  against  the  said  parties  hereto  of 
the  first  part,  or  any  of  them,  under  or  by  virtue  of  which  all  or  any 
part  of  the  estate,  property,  assets,  and  effects  hereby  agreed  to  be  got 
in,  realized,  and  applied  for  the  benefit  of  the  creditors,  shall  be  taken 
and  applied  for  the  benefit  of  the  creditors  under  any  *8uch  r^QA\ 
bankruptcy,  so  as  to  prevent  the  arrangement  made  by  these  *- 
presents  from  being  carried  into  effect ;  and  if,  prior  to  such  adjudica 
tion,  any  dividend  or  dividends  shall  have  been  paid  by  virtue  or  in  con- 
sequence of  these  presents,  then  the  creditors  who  shall  have  received 
the  same  shall  respectively  be  admitted  as  creditors  for  their  respective 
debts  now  due  to  them,  except  and  deducting  thereout  so  much  thereof 
as  they  may  have  received  as  a  dividend  or  dividends  under  these  pre- 
sents or  from  other  sources  than  the  said  estate  and  effects, — it  being 
hereby  agreed  that  the  amount  of  all  dividends  received  by  such  creditors 
under  or  in  consequence  of  these  presents  shall  in  the  event  of  bank- 
ruptcy be  considered  only  as  so  much  money  received  in  discharge  to 
the  extent  of  their  respective  principal  debts ;  and  such  creditors  shall 
be  allowed  to  prove  for  the  whole  of  their  respective  debts,  after  deduct- 
ing therefrom  such  moneys  so  received  as  dividends  or  otherwise  as 
aforesaid. 

Twenty-third.  Provided  always,  and  it  is  hereby  agreed  and  declared, 
that,  if  any  or  either  of  the  inspectors  hereby  appointed  or  to  be 
appointed  as  hereinafter  mentioned  shall  die,  or  go  to  reside  abroad,  or 
become  unwilling  or  incapable  to  act  in  the  exercise  of  the  trusts,  powers, 
or  objects  of  these  presents,  then  and  as  often  as  it  shall  happen,  it  shall 
be  lawful  to  and  for  the  surviving  or  continuing  inspectors  or  inspector, 
or  the  executors  or  administrators  of  the  last  surviving  inspector,  to 
nominate  and  appoint  any  one  or  more  fit  or  proper  person  or  persons, 
whether  a  creditor  or  creditors  or  not  of  the  said  parties  hereto  of  the 
first  party  or  of  any  of  them,  to  be  an  inspector  or  inspectors  either  with 
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the  snrviying  or  continuing  inspectors  or  inspector  or  alone  as  the  case 
may  be;  and  every  inspector  so  appointed  shall  thenceforth  act  in  the 
*^4<>1  ^^®c^*^^^  of  these  presents  and  the  trusts,  powers,  *and  objects 
*'-'  thereof,  as  fully  and  effectually  to  all  intents  and  purposes  as  if 
he  had  been  originally  appointed  by  these  presents. 

Twenty-fourth.  And  this  indenture  further  witnesseth  that,  in  fur- 
ther pursuance  of  the  said  agreement,  and  in  consideration  of  the  pre- 
mises hereinbefore  contained,  each  of  them  the  said  several  creditors 
parties  hereto  respectively,  doth  hereby,  for  himself  and  herself,  and  for 
his  and  her  heirs,  executors,  administrators,  partner  and  partners,  only, 
but  not  one  of  them  for  the  other  or  others  of  them,  or  for  the  heirs, 
executors,  or  administrators,  partner  or  partners,  of  the  other  or  others 
of  them,  covenant,  promise,  and  agree  with  and  to  the  said  parties  hereto 
of  the  first  part,  that,  immediately  after  these  presents  shall  be  discharged 
from  the  proviso  hereinafter  contained  for  making  void  the  same,  or 
upon  the  execution  by  the  said  parties  hereto  of  the  first  part,  or  their 
representatives,  of  such  deed  or  deeds  as  in  the  events  hereinbefore  pro- 
vided shall  be  considered  necessary  or  expedient  by  counsel  for  effectn- 
ally  vesting  in  trust  and  for  the  benefit  of  the  creditors  of  the  parties 
hereto  of  the  first  part,  and  enabling  the  person  or  persons  so  nominated 
in  trust  for  that  purpose  to  recover,  receive,  and  give  effectual  discharges 
for,  the  assets,  estate,  property,  and  effects  of  the  said  parties  hereto  of 
the  first  part,  then,  immediately  and  simultaneously,  upon  either  of  the 
said  cases  happening,  they  the  said  creditors  parties  hereto  or  tvho  ihall 
be  bound  hereby^  or  their  representatives,  shall  and  will  by  such  deed  or 
deeds,  instrument  or  instruments,  as  counsel  on  behalf  of  the  said  parties 
hereto  of  the  first  part,  or  their  representatives,  shall  advise,  effectually 
release  and  discharge  the  said  parties  hereto  of  the  first  part  and  their 
representatives  from  all  and  all  manner  of  actions,  &c.,  claims  and 
*S431  ^®™*°^8  whatsoever,  both  at  law  and  in  equity,  or  ♦otherwise 
J  howsoever,  which  they  the  said  creditors,  or  any  of  them,  or  their 
or  either  of  their  heirs,  &c.,  now  have  or  hath,  or  hereafter  shall  or  may 
have,  challenge,  claim,  or  demand  against  the  said  parties  hereto  of  the 
first  part,  or  any  of  them,  or  their  or  any  of  their  heirs,  &c.,  or  their  or 
any  of  their  estates  or  effects,  for  or  by  means  or  on  account  of  all  and 
every  or  any  of  the  debts  to  them  or  any  of  them  now  due  and  owing 
from  the  said  parties  hereto  of  the  first  part,  or  of  any  interest,  ex- 
change, or  commission  due  or  demandable  for  the  same,  or  of  any  other 
matter,  cause,  or  thing  whatsoever  in  respect  of  the  said  debts  or  any 
of  them ;  and  that,  in  either  of  the  cases  aforesaid,  the  present  covenant 
may,  without  the  execution  of  any  such  deed  or  instrument  of  release,  be 
pleaded  and  given  in  evidence  against  the  said  creditors,  or  any  or  either 
of  them,  as  an  actual  release,  and  be  so  accepted  and  treated  against  the 
said  creditors  or  their  representatives. 

Twenty-fifth.  And,  further,  that,  unless  and  until  these  presents 
shall  become  void  by  virtue  of  the  proviso  hereinafter  for  that  purpose 
contained,  they  the  said  creditors  parties  hereto  respectively  or  who  shall 
become  bound  hereby j  or  any  or  either  of  them,  or  their  or  any  of  their 
partner  or  partners,  or  the  heirs,  executors,  or  administrators  of  them 
or  any  of  them,  shall  not  nor  will  sue,  arrest,  or  cause  to  be  sued,  im- 
prisoned, or  arrested,  or  commence  or  prosecute  any  action  or  actions, 
suit  or  suits,  at  law  or  in  equity,  or  other  proceedings,  or  obtain  or 
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endeayoiir  to  procure  to  be  obtained  any  adjudication  in  bankruptcy 
against  the  said  parties  hereto  of  the  first  part,  or  any  of  them,  their  or 
any  of  their  heirs,  &c.,  or  to  make  or  sue  out  any  attachment  or  seques- 
tration of  or  upon  them  or  any  of  them,  or  their  or  any  of  their  estates 
and  effects,  for  or  on  account  of  the  whole  or  any  part  of  the  debt 
♦or  debts  now  due  and  owing  by  the  said  parties  hereto  of  the  ^#04.4. 
first  part,  or  any  of  them,  to  the  said  creditors  or  any  of  them :  ^ 
and,  in  case  they  the  said  creditors,  or  their  representatives,  or  any  or 
either  of  them,  shall  in  any  respect  fail  to  observe  this  covenant,  then 
and  in  every  such  case,  and  immediately  thereupon,  the  debt  or  debts 
of  the  creditor  or  creditors  by  whom  or  whose  representatives  the  said 
covenant  shall  be  broken  shall  become  absolutely  forfeited  and  irrecover- 
able in  law  or  equity,  and  the  same  creditor  or  creditors  shall  thence- 
forward cease  to  be  entitled  to  have,  maintain,  or  make  any  claim  or 
demand  in  respect  thereof,  either  by  virtue  of  these  presents  or  otherwise ; 
and  this  present  covenant  shall  accordingly  operate  and  enure,  and  may 
be  pleaded  in  bar,  as  a  good  and  effectual  release  and  discharge  of  such 
debts  or  debt,  and  all  claims  and  demands  in  respect  thereof. 

Twenty-sixth.  Provided  always,  and  it  is  hereby  further  agreed  and 
declared  between  and  by  the  parties  to  these  presents,  that,  in  case  and 
80  soon  as  the  inspectors  or  inspector  for  the  time  being  acting  under 
these  presents  shall  at  any  time  certify  by  writing  under  their  or  his 
hands  or  hand  that  there  has  been  default  in  observance  or  performance 
of  the  covenants  hereinbefore  contained  on  the  part  of  the  said  parties 
hereto  of  the  first  part,  or  any  of  them  (and  although  there  may  have 
been  no  default  by  the  other  or  others  of  them),  or  shall  at  any  time 
before  the  Slst  day  of  December  1855,  or  any  subsequent  period  which 
the  said  inspector  or  inspectors  for  the  time  being  shall  from  time  to 
time  appoint, — and  which  they  or  he  are  and  is  hereby  authorized  by 
any  writing  under  their  or  his  hands  or  hand,  to  appoint  for  that  purpose, 
certify  by  writing  under  their  or  his  hands  or  hand,  that  a  proportion  in 
number  or  value  of  the  creditors  of  the  said  parties  hereto  of  the  £rst  part, 
or  of  either  of  '*'them,  sufficient  to  bind  the  whole,  have  not  exe-  ri^oAt^ 
cuted  these  presents,  or  duplicate  thereof,  or  a  deed  of  similar  ^ 
effect,  then  and  in  either  of  the  said  cases  this  present  indenture,  and 
every  covenant,  article,  matter,  and  thing  herein  contained,  shall,  except 
as  to  any  acts,  deeds,  matters,  or  things  theretofore  made  or  done  in 
pursuance  of  these  presents,  cease,  determine,  and  be  void  to  all  intents 
and  purposes  whatsoever,  anything  herein  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding. 

Twenty-seventh.  Provided  also,  and  it  is  hereby  agreed  and  declared 
between  and  by  the  said  parties  hereto,  that,  whenever  in  these  presents 
tbeterm  ^^  the  inspectors*'  is  used,  it  shall  be  taken  to  mean  the  inspect- 
ors hereby  or  hereafter  to  be  appointed  as  the  case  may  be ;  and  that 
the  inspectors  or  inspector  now  or  hereafter  to  be  appointed  under  or 
by  virtue  of  these  presents  shall  be  protected  and  saved  harmless  by 
and  out  of  the  said  estate  and  effects,  or  by  the  said  creditors  parties 
bereto,  according  and  in  proportion  to  the  amount  of  their  respective 
debts,  against  or  in  respect  of  all  transactions  and  personal  engagements, 
matters,  and  things  whatsoever,  which  they  or  he  shall  lawfully  do  or 
cause  to  be  done,  or  enter  into,  direct,  or  sanction,  in  or  concerning  the 
Baid  estate  and  effects,  by  virtue  or  in  pursuance  of  these  presents ;  but 
60  that  no  creditor  shall  by  virtue  of  tnis  engagement  be  liable  to  pay 
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a  larger  sum  than  he  hath  received  or  shall  be  entitled  to  receive  from 
the  said  liquidation  ;  and  that  they  the  said  creditors  and  every  of  them, 
and  their  and  his  heirs,  executors,  administrators,  partners,  and  assigns 
shall  and  will  from  time  -to  time  and  at  all  times  allow  and  confirm  the 
same  in  all  respects ;  and  that  the  inspectors  now  or  hereafter  to  be 
appointed  shall  not  be  answerable  or  accountable  for  any  others  or  other 
♦^4fil  ^^  them,  but  each  of  *them  for  his  own  acts,  neglects,  and 
-'  defaults  only ;  and  that  they  the  said  inspectors  shall  not,  nor 
shall  any  of  them  be  answerable  or  accountable  for  any  money  or  other 
property  or  effects  unless  the  same  shall  be  actually  received  by  or  deli- 
vered into  their  actual  custody,  and  that  they  or  any  of  them  shall  not 
be  answerable  or  accountable  for  any  misfortune,  loss,  or  damage  which 
may  happen  in  the  execution  of  these  presents  or  relative  thereto,  unless 
the  same  shall  happen  by  or  through  their  or  his  own  wilful  acts  or 
default  respectively :  and  also  that  the  said  parties  hereby  of  the  first 
part  and  the  said  inspectors  shall  by  and  out  of  the  moneys  which  shall 
come  to  their  respective  hands,  or  otherwise  arise  from  the  said  liquida- 
tion by  virtue  of  these  presents,  be  reimbursed  all  costs,  charges,  and 
expenses  which  they  or  any  of  them  shall  or  may  suffer,  sustain,  expend, 
or  be  put  unto  in  or  about  the  execution  of  all  or  any  of  the  aforesaid 
trusts  or  powers,  or  otherwise  by  virtu6  of  these  presents. 

Twenty-eighth.  Provided  always,  and  it  is  hereby  agreed  and  declared 
between  and  by  the  parties  to  these  presents,  that  nothing  herein  con- 
tained shall  extend  to  prevent  the  said  creditors  parties  hereto,  or  any 
of  them,  or  their  or  any  of  their  respective  partner  or  partners,  or  their 
or  any  of  their  respective  heirs,  &c.,  from  enforcing  or  otherwise  obtain- 
ing the  fall  benefit  and  advantage  of  any  mortgage,  claim,  charge,  or 
lien  which  they  or  any  of  them  now  have  or  hath  upon  any  estate  or 
effects  whatsoever,  or  from  suing,  prosecuting,  or  otherwise  proceeding 
against  any  person  or  persons  other  than  of  together  with  the  said  par- 
ties hereto  of  the  first  part,  their  heirs,  &c.,  who  is,  are,  or  shall  or  may 
be  liable  to  or  accountable  for  the  payment  or  making  good  to  any  of 
the  creditors  of  all  or  any  part  of  their  respective  debts,  either  as  draw- 
*3471  ^^^^  endorsers,  or  acceptors  of  any  bill  or  bills  of  exchange  *or 
-'  promissory  note  or  notes,  or  as  being  jointly  or  separately  bound 
in  any  bond  or  bonds,  obligation  or  obligations,  or  other  instrument  or 
instruments,  or  as  being  liable  or  accountable  for  the  payment  of  any 
such  debt  or  debts  without  having  subscribed  any  bill,  bond,  or  other 
instrument  whatsoever,  or  otherwise  howsoever,  as  if  these  presents  had 
never  been  made,  and  for  conformity's  sake,  but  for  conformity's  sake 
alone,  the  said  parties  hereto  of  the  first  part,  or  either  of  them,  their 
or  either  of  their  heirs,  &c.,  may  be  joined  in  any  such  proceeding  as 
lust  aforesaid. 

Twenty-ninth.  Provided  lastly,  and  it  is  hereby  agreed  and  declared 
that  it  shall  be  lawful  for  any  creditors  of  the  said  Joseph  Anderson, 
Abel  Chapman,  and  Joseph  Anderson  the  younger,  holders  of  bills  or 
notes  drawn,  accepted,  or  endorsed  by  them,  and  on  which  any  other 
person  or  persons  are  also  liable  either  as  drawers,  acceptors,  or  endors- 
ers thereof,  notwithstanding  they  shall  have  executed  these  presents  as 
cfeditors  in  respect  of  the  said  bills  or  notes,  to  abandon  all  claim  in 
respect  thereof  against  the  estate  of  the  said  Joseph  Anderson,  Abel 
Chapman,  and  Joseph  Anderson  the  younger,  and  to  resort  to  the  estate 
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of  snch  other  person  or  persons,  provided  thsit  such  creditors  shall  not 
have  received  any  dividend  under  these  presents^  or,  having  received  any 
such  dividend,  shall  refund  the  same. 

The  plaintiffs  also  demurred  to  the  fourth  plea,  the  ground  of  demurrer 
stated  in  the  margin  being,  ^^  that  the  deed  in  the  fourth  plea  mentioned 
appears  by  the  plea  not  to  be  a  valid  deed  ivithin  the  arrangement 
clauses  of  the  Bankrupt  Law  Consolidation  Act«  1849  ;  and  that  a  deed 
of  arrangement  is  not  within  the  said  act,  if  it  contains  a  provision 
thereby  it  is  provided  that  a  creditor  who  has  not  signed  the  deed, 
and  who  brings  an  action,  is  deprived  of  all  benefit  under  the  deed.*' 
Joinder. 

*The  defendant  Joseph  Anderson,  Abel  Chapman,  and  Joseph  r^co  lo 
Anderson  the  younger  took  issue  on  the  above  replication,  and  ^ 
demurred  to  the  replication, — the  ground  of  demurrer  alleged  being 
'^that  the  deed  is  valid,  and  operates  as  a  discharge  notwithstanding  the 
matters  in  the  replication  mentioned ;  and  that  the  replication  is  bad, 
and  no  answer  to  the  plea."     Joinder. 

MeUuh  (with  whom  was  Edward  JameB^  Q.  C),  for  the  plaintiff. — 
The  question  is,  whether  the  deed  set  in  the  replication  to  the  fourth 
plea  is  a  good  deed  within  the  224th  section  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  12  k  13  Vict.  c.  106,  which  enacts  that  '*  every 
deed  or  memorandum  of  arrangement  now  or  hereafter  entered  into 
between  any  such  trader  and  his  creditors,  and  signed  by  or  on  behalf 
of  six'Sevenths  in  number  and  value  of  those  creditors  whose  debts 
amount  to  10/.  and  upwards,  touching  such  trader's  liabilities,  and  his 
release  therefrom,  and  the  distribution,  inspection,  conduct,  management, 
and  mode  of*  winding  up  of  his  estate,  or  all  or  any  of  such  matters,  or 
any  matters  having  reference  thereto,  shall  (subject  to  the  conditions 
hereinafter  mentioned)  be  as  effectual  and  obligatory  in  all  respects  upon 
all  the  creditors  who  shall  not  have  signed  such  deed  or  memorandum  of 
arrangement  as  if  they  had  duly  signed  the  same ;  and  such  deed  or 
memorandum,  when  so  signed,  shall  not  be  or  be  liable  to  be  disturbed 
or  impeached  by  reason  of  any  prior  or  subsequent  act  of  bankruptcy : 
provided  always  that  every  creditor  shall  be  accounted  a  creditor  in 
value  in  respect  of  such  amount  only  as  upon  an  account  fairly  stated, 
after  allowing  the  value  of  mortgaged  property  and  other  such  available 
securities  or  liens  from  such  trader,  shall  appear  to  be  the  balance  due 
to  him."  Now,  the  25th  clause  of  ^this  deed  in  substance  pro-  r^o^n 
vides,  that,  if  any  creditor  party  thereto,  or  who  should  become  ^ 
hound  thereby^  should  take  any  proceeding  against  either  the  person  or 
the  property  of  the  debtors  for  the  recovery  of  his  debt,  the  debt  should 
become  absolutely  forfeited  and  irrecoverable  in  law  or  equity,  and  the 
creditor  so  proceeding  should  lose  all  benefit  under  the  deed.  In  Mac- 
naught  V.  Russell,  1  Hurlst.  &  N.  611,t  the  Court  of  Exchequer  rather 
intimated  that  such  a  stipulation  would  render  the  deed  void :  and  in 
Legg  v.  Cbeesebrough,  5  C.  B.  N.  S.  741  (E.  C.  L.  VL  vol.  94),  this  court 
held  that  such  a  clause  was  not  binding  upon  a  non-signing  creditor, — 
it  being  in  its  natmre  merely  personal  to  the  individual  creditors  who 
chose  to  sign  the  deed,  and  inapplicable  to  the  creditors  in  general.  It 
ia  not  competent  to  the  debtors  by  a  deed  of  this  sort  to  put  a  non-sign- 
ing creditor  in  a  worse  position  than  one  who  has  signed.  [  Wilde^  Q.  C, 
^atri,  referred  to  the  12th  dauae  of  the  deed,  which  provides  that 


849  OABDNEB  v.  CHAPMAN.    E.  T.  1860. 

^*  the  money  and  assets  to  be  prodaced  by  the  liquidation  shall  be  pay- 
able and  distributable  to  and  amongst  all  such  of  the  creditors  of  the 
parties  hereto  of  the  first  part  in  such  and  the  same  manner  as  the  same 
would  be  payable  and  distributable,  and  the  same  rights  and  equities 
shall  prevail  and  govern  any  disputes  and  questions  amongst  the  said 
creditors  in  relation  to  their  said  debts,  and  between  the  said  creditors 
and  the  said  parties  hereto  of  the  first  part,  as  if  an  adjudication  in 
bankruptcy  had  been  made  against  the  said  parties  hereto  of  the  firs: 
part  on  the  6th  of  October,  1854 ;  and  that  any  application  of  the  said 
moneys  and  assets  herein  specially  directed  to  be  made,  which  may  not 
be  exactly  in  accordance  with  the  rules  of  bankruptcy,  if  such  adjudica- 
tion had  been  made  as  aforesaid,  shall  be  deemed  to  be  qualified,  altered, 
*3501  ^^  controlled  by  this  present  provision."]     That  clause  ^relates 

-•  only  to  the  distribution.  [Williams,  J. — If  the  deed  affords  a 
defence  as  a  deed  of  composition,  the  defeasance  clause  may  be  rejected.] 
The  fourth  plea  rests  entirely  upon  the  defeasance.  To  make  the  deed 
a  good  deed  under  the  arrangement  clauses,  it  must  provide  that  as  soon 
as  six-sevenths  in  number  and  value  of  the  creditors  have  signed  the 
deed,  and  it  has  thereby  become  binding  on  all  the  creditors  whether 
they  have  signed  or  not,  there  shall  be  a  general  release.  A  deed  so 
signed  must  operate  exactly  as  bankruptcy  and  certificate.  Here,  the 
signing  creditors  are  simply  bound  by  the  contract  not  to  sue :  nobody 
releases,  except  by  bringing  an  action.  The  228th  section, — which 
provides  ^^  that  the  creditors  of  every  such  trader  shall  have  the  same 
rights  respectively  as  to  set-off,  mutual  credit,  lien,  and  priority,  and 
joint  and  separate  assets  shall  be  distributed  in  like  manner  as  in  bank- 
ruptcy ;  and  no  creditor  shall  be  prejudiced  or  affected  by  being  a  party 
to  any  such  deed  or  memorandum  of  arrangement  as  aforesaid,  or  by 
the  same  being  obligatory  upon  him  as  to  his  right  or  remedy  against 
any  person  other  than  such  trader;  and  every  person  who  would  be 
entitled  to  prove  in  bankruptcy  shall  be  deemed  a  creditor  within  the 
meaning  of  the  provisions  of  this  act  with  respect  to  arrangements  by 
deed,'' — has  always  been  held  to  limit  the  operation  of  the  224th  section. 
In  bankruptcy,  a  creditor  who  brings  an  action  does  not  thereby  lose 
his  right  to  participate  in  the  assets  of  the  bankrupt.  What  right,  then, 
can  the  signing  creditors  have  to  confiscate  the  debt  of  a  non-signing 
creditor?  The  12th  clause  was  probably  inserted  for  the  purpose  of 
obviating  the  difficulty  which  arose  with  regard  to  certain  provisions  of 
the  deed  in  Irving  v.  Gray,  3  Hurlst.  &  N.  84.t  This  point  was  raised 
again  in  Snodin  v.  Boyce,  4  Hurlst.  k  N.  891  ;t  but  the  court  gave  no 
opinion  upon  it. 
*35n       *^'  ^*^^»  Q*  ^'  (^th  whom  was  Milward)^  contri. — Undoubt- 

-*  edly  the  25th  clause  applies  equally  to  the  non-signing  creditors 
as  to  those  who  are  parties  to  the  deed.  That  clause  operates  in  the 
first  instance  as  a  covenant  not  to  sue,  and  in  the  second  as  a  discharge 
or  release  of  the  debt  if  the  creditor  shall  sue :  and,  if  it  stood  there, 
there  can  be  no  objection  to  the  deed.  Signing  and  non-signing  credit- 
ors are  placed  in  the  same  position :  the  release  applies  to  both,  if  they 
choose  to  sue.  The  228th  section, — ^which  is  the  only  one  qualifying 
the  224th, — applies  entirely  to  the  distribution  of  assets:  there  is 
nothing  in  it  which  at  all  touches  the  matter  now  under  discussion. 
The  whole  scheme  of  these  arrangement  clauses  is,  that  the  entire  body 
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of  creditors  shall  be  bound  by  what  is  agreed  to  bj  six-sevenths,  who 
are  to  determine  what  is  the  most  beneficial  for  the  whole.  [Williams, 
J. — It  may  be  very  reasonable  that  those  who  are  to  share  in  the  assets 
should  be  bound  by  such  restrictions  as  they  may  choose  to  impose 
amongst  themselves :  but  the  question  is  whether  it  is  competent  to  them 
to  exclude  a  non-signing  creditor  who  elects  to  sue  ?]  The  25th  clause 
applies  equally  to  the  creditors  signing  as  to  those  who  do  not.  It  is 
vital  to  a  scheme  of  this  sort  that  the  debtors  shall  not  be  harassed  by 
actions :  and,  if  the  estate  is  improperly  administered  under  the  deed, 
the  creditor  has  a  remedy  under  s.  229.  [Byles^  J. — The  question  is 
whether  a  creditor  shall  by  suing  lose  his  right  to  share  in  the  assets.] 
It  is  but  just  that  he  should.  Besides,  the  question  is  not  so  much  what 
is  reasonable,  as  what  have  the  parties  stipulated.  The  12th  clause  of 
the  deed  operates  as  a  general  interpretation  clause.  If,  therefore,  the 
defeasance  clause  be  vicious,  the  12th  clause  renders  it  innocuous.  In 
Irving  V,  Gray,  3  Hurlst.  &  N.  83,t  Martin,  B.,  asks, — "  Do  you  con- 
tend that  the  court  must  go  through  the  deed  and  decide  what  is  r^coeo 
^reasonable  between  the  debtors  and  their  creditors  7  Where  is  ^ 
any  authority  given  to  the  court  to  set  aside  a  deed  providing  for  the 
distribution  of  the  whole  estate  amongst  all  the  creditors,  and  assented 
to  by  six-sevenths  of  the  creditors  ?  [Williams,  J. — We  may  set  that 
off  against  what  the  same  learned  judge  says  in  Macnaught  v.  Russell, 
3  Hurlst.  &  N.  618, t — ^'  Suppose  the  creditor  claims  5002.,  and  the 
trader  denies  that  he  owes  the  creditor  more  than  3002.,  is  the  latter  to 
be  deprived  of  his  debt  because  he  seeks  to  establish  bis  claim  by  an 
action?"] 

Bovill^  Q.  C,  and  Murray^  appeared  for  the  defendant  M'Henry,  but 
were  not  heard. 

MellUhy  in  reply,  referred  to  Tetley  v.  Taylor,  1  Ellis  k  B.  521  (E. 
C.  L.  R.  vol.  72).  Cur,  adv.  vuU. 

WiLLES,  J.,  now  delivered  the  judgment  of  the  court :  (a) 

The  question  in  this  case  was,-  whether  a  composition  deed  made  in 
alleged  pursuance  of  the  Bankrupt  Law  Consolidation  Act,  1849  (12  & 
13  Vict.  c.  106),  8.  224,  upon  the  insolvency  of  the  defendants,  and 
which  was  executed  by  the  requisite  majority  of  their  creditors,  is  valid 
as  against  those  who  have  not  assented  to  it. 

It  may  be  assumed  that  the  deed  provided  for  the  distribution  of  the 
whole  of  the  debtors'  property.  It  was,  however,  alleged  on  the  part 
of  the  plaintiff  to  be  invalid,  by  reason  of  certain  clauses  inserted 
therein,  which,  as  he  contends,  are  unequal  in  their  operations ;  one  of 
those  clauses,  being  that  upon  which  the  defence  is  founded,  professes 
to  defeat  any  action  brought  by  a  creditor,  whether  one  who  has  signed 
the  deed  or  not,  *by  making  such  action  ipso  facto  a  release  and  ri^o^o 
forfeiture  of  the  debt.  The  other  clause  entitles  any  creditor,  ^ 
by  leave  of  the  inspectors,  and  notwithstanding  the  clause  already  stated, 
upon  which  it  is  in  fact  an  exception,  to  bring  an  action,  and,  in  case 
of  success,  to  receive  dividends  upon  the  amount  recovered. 

Now,  the  conjoint  effect  of  those  clauses,  is,  first,  that  a  creditor  who 
has  not  executed  the  deed,  and  whose  debt  is  disputed  either  in  the 
whole  or  part,  has  no  remedy  by  action  to  establish  his  right,  except  at 

(o)  The  judges  present  at  the  argoment  were, — WilUamSi  J.,  WUIeSi  J.,  Bjlts,  J,,  and  Eeat- 
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the  discretion  of  the  inspectors,  who  maj  take  upon  themselves  to  decline 
either  to  let  him  execute  the  deed  and  receive  dividends  as  a  creditor, 
or  bring  an  action ;  and,  secondly,  that  the  inspectors  have  a  discretion- 
ary power  to  allow  any  other  person  to  sue,  and,  if  he  recovers  judgment, 
then  they  are  to  pay  him  dividends  in  respect  of  his  debt,  and  also  costs, 
which,  together  with  the  debt,  will  make  up  the  sum  recovered  by  him* 

This  establishes  a  double  inequality,  first,  in  respect  of  the  power  of 
the  inspectors  to  allow  an  action  or  not  at  their  discretion ;  secondly, 
in  respect  of  the  possible  misapplication  of  the  assets  in  payment  of  the 
costs  of  such  creditors  as  may  by  leave  of  the  inspectors  bring  actions 
and  recover  judgment. 

We  cannot,  therefore,  say  that  the  deed  does  in  respect  of  the  par- 
ticular clauses  upon  which  the  question  turns  relate  to  the  equal  distri- 
bution of  the  debtors'  assets  amongst  the  creditors  in  payment  of  their 
debts  only,  so  as  to  be  within  the  operation  of  the  statute,  the  construc- 
tion of'  which  has  been  settled  by  the  decisions  referred  to  in  the  argu- 
ment, to  the  effect  that  an  arrangement  deed,  to  be  binding  upon  dis- 
senting creditors,  must  relate  to  and  provide  for  such  a  distribution. 

Judgment  for  the  plaintiff. 


*354]  *JACKSON  v.  KIDD.    April  16. 

The  fact  of  a  defendant  being  ander  terms  to  take  short  notice  of  trial  does  not  absolaUiy 
preelude  him  from  applying  to  change  the  venue,  where  the  case  is  in  othor  respects  a  fit  on* 
for  the  exercise  of  the  judge's  discretion  under  the  182d  section  of  the  Common  Lsw  Pro- 
cedure Act»  1852. 

This  was  an  action  for  a  money  demand.  The  defendant  applied  to 
Blackburn,  J.,  at  Chambers,  to  change  the  venue  from  London  to  Liver- 
pool, upon  an  affidavit  merely  stating  that  all  the  defendant's  witnesses 
resided  at  the  latter  place.  The  learned  judge  dismissed  the  summons, 
on  the  ground  that  the  defendant  was  under  terms  to  take  short  notice 
of  trial. 

C.  Hutton  now  moved  upon  the  same  affidavit.  He  referred  to  De 
Rothschild  v.  Schilston,  8  Exch.  508,t  where  Pollock,  G.  B.,  stated  the 
following  as  regulations  come  to  by  the  judges, — "  First,  that,  in  their 
opinion,  it  is  more  convenient,  as  a  general  rule,  that  the  application  to 
change  the  venue  by  rule  or  summons  may  be  made  before  issue  joined; 
provided  that  this  shall  not  prejudice  either  party  from  applying  after 
issue  is  joined  to  lay  the  venue  in  another  county,  if  it  shall  appear  that 
it  may  be  more  conveniently  tried  in  such  county.  Secondly,  that  a 
defendant,  in  his  affidavit  to  obtain  the  rule  nisi  to  change  the  venae,  or 
in  support  of  a  summons  for  that  purpose  before  issue  joined,  should 
6tate  all  the  circumstances  on  which  he  means  to  rely  as  the  ground  for 
the  change  of  venue ;  but  that  he  may  if  he  pleases  rely  only  on  the 
fact  that  the  cause  of  action  arose  in  the  county  to  which  he  seeks  to 
have  the  venue  changed,  which  ground  shall  be  deemed  sufficient,  unless 
the  plaintiff  shows  that  the  cause  may  be  more  conveniently  tried  in  the 
^unty  in  which  it  was  originally  laid,  or  other  good  reason  why  the 
venue  should  not  be  changed.*'  [Willes,  J. — I  protest  against  these 
being  called  resolutions  of  the  judges.    Many  of  the  judges  have  repu- 
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diated  them.]  *Before  the  passing  of  the  Common  Law  Proce-  rjuoKc 
dure  Act,  1852  (15  &  16  Vict.  c.  76),  there  were  two  modes  of  ^ 
changing  the  venue, — upon  the  common  affidavit,  and  upon  special 
grounds.  Then  came  the  Common  Law  Procedure  Acft,  the  182d  sec- 
tion of  which  enacted  that  '^  the  court  or  a  judge  may,  on  the  applica- 
tion of  either  partj,  order  that  the  trial  shall  take  place  in  any  county 
or  place  other  than  that  in  which  the  venue  is  laid ;  and,  such  order 
being  suggested  on  the  record,  the  trial  may  be  had  accordingly." 
[Btles,  J. — To  induce  a  judge  to  make  such  an  order,  three  things  are 
necessary, — first,  that  the  defendant's  witnesses  reside  at  the  place  to 
which  it  is  sought  to  change  the  venue, — secondly,  that  the  plaintiff's 
witnesses  also  reside  there,— thirdly,  that  the  cause  of  action  arose 
tbere.  In  two  of  these  particulars  the  affidavit  on  the  present  occasion 
is  defective.] 

£rl£,  0.  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  to  change 
the  venue  in  this  case.  This  being  an  action  for  an  ordinary  money 
demand,  the  cause  of  action  cannot  be  said  to  have  arisen  in  one  county 
more  than  in  another :  and  the  defendant  comes  after  he  has  been  put 
under  terms  to  accept  short  notice  of  trial :  and  he  makes  this  applica- 
tion after  a  judge  at  Chambers  has  expressed  an  opinion  that  under  all 
the  circumstances  the  venue  ought  not  to  be  changed.  The  principle 
by  which  the  judges  have  been  guided  since  the  passing  of  the  Common 
Law  Procedure  Act,  1852,  is  this, — that,  if  it  be  made  ta  appear  that 
there  will  be  great  waste  of  costs  in  a  trial  of  the  cause  at  the  place 
where  the  venue  is  laid,  and  much  saving  of  costs  in  trying  it  at  the 
place  to  which  it  is  sought  to  change  the  venue,  the  judge  is  at  full  lib- 
erty to  exercise  his  discretion  in  the  matter,  and  to  make  the  order  if  ^ 
he  sees  fit.  The  affidavit  upon  which  this  '^'motion  is  founded  r^oc/? 
does  not,  however,  comply  with  these  requisitions.  ■- 

WiLLBS,  J. — I  also  am  of  opinion  that  this  application  ought  not  to 
be  granted.  Under  very  special  circumstances,  where  there  is  a  great 
preponderance  of  convenience  to  both  parties  in  so  doing,  even  after 
the  defendant  has  entered  into  an  undertaking  to  take  short  notice  of 
trial,  an  order  for  changing  the  venue  may  be  made.  The  rule  is  as 
laid  down  in  Haythorn  v.  Bush,  2  Dowl.  P.  C.  240,  viz.  that,  in  an 
action  on  a  bill  of  exchange,  the  defendant  is  too  late  to  change  the 
venue  after  an  order  for  time  on  the  usual  terms,  and  an  undertaking  to 
try  at  the  sittings,  though  it  is  sworn  that  all  the  witnesses  reside  in  the 
county  to  which  the  venue  is  required  to  be  moved,  is  undoubtedly  the 
general  rule.  After  such  an  undertakidg,  the  burthen  lies  on  the  defend- 
ant to  show  special  circumstances  to  induce  the  court  or  a  judge  to 
change  the  place  of  trial. 

BiLBS,  J.y  and  KEATm0)  J.,  concurring,  Bule  refa8dd.(a) 

(a)  Sm  Clalee  v.  Bradley,  IS  C.  B.  604,  and  Cartwright  «.  Frost,  3  Harlii  A  N.  278.f 
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*357]  *FLUESTER  v.  M'CLELLAND  and  Another.    May  7. 

The  211th  seotion  of  the  Bankrapt  Law  Consolidation  Act,  1849, 12  k  13  Vict  o.  106,pn>Tidfli 
that  the  person  and  property  of  a  trader  petitioning  under  the  private  arrangement  claaaes 
shall  be  protected  from  "  all  process :" — SemhU,  that  this  means  process  by  way  of  ex emrioji 
against  his  person  or  his  goods,  and  does  not  extend  to  prohibit  a  judgmenUcreditor  from 
registering  his  judgment  under  the  1  A  2  Vict.  o.  110,  s.  13. 

At  all  cTents,  the  court  will  not,  on  summary  application,  interfere  to  strike  out  such  an  entry, 
inasmuch  as  the  creditor  would  thereby  be  precluded  from  taking  the  opinion  of  a  court  of 
error. 

The  defendants,  being  traders,  and  unable  to  meet  their  engagements, 
on  the  19th  of  December,  1859,  petitioned  the  Court  of  Bankruptcy 
under  the  211th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
12  &  18  Vict.  c.  106,  and  on  the  same  day  an  order  was  made  for  pro- 
tecting the  persons  and  property  of  the  defendants  from  all  process 
until  the  2d  of  January,  which  protection  was  subsequently  renewed 
until  the  24th,  and  thence  until  the  15th  of  July.  The  petition  was 
duly  supported  by  an  affidavit  in  the  form  given  in  the  schedule  to 
8.  212,  and  a  private  sitting  was,  pursuant  to  s.  213,  appointed  for  the 
24th  of  January  for  the  proof  of  debts,  and  the  proper  steps  were  taken 
for  the  purpose  of  obtaining  the  consent  of  the  required  number  of 
creditors  (ss.  214,  215)  to  an  arrangement.  The  proposal  being 
accepted, — to  pay  a  composition  of  6^.  in  the  pound,  by  certain  instal- 
ments,— an  order  of  confirmation  was  duly  made  by  the  commissioner 
pursuant  to  s.  216.  According  to  the  resolution  come  to  at  the  last 
meeting,  the  defendants  were  to  retain  possession  of  their  property  and 
effects  to  enable  them  to  realize  the  same  for  payment  of  the  composi- 
tion. Part  of  the  property  consisted  of  leaseholds,  which  it  was  neces- 
sary to  sell  for  the  purpose  of  paying  the  last  two  instalments  of  the 
composition.  A  sale  having  been  effected,  the  purchaser  declined  to 
complete  the  purchase,  in  consequence  of  the  plaintiff  having  on  the  2d 
of  January,  1859,  obtained  a  judgment  in  this  action  against  the 
defendants  for  672.  15«.  6(2.  debt,  and  52.  11«.  costs,  and  registered  the 
same  on  that  day  with  the  registrar  of  judgments,  as  a  charge  upon  the 
defendants'  property. 

4(0^0-1  *J'  Brown,  on  a  former  day  in  this  term,  obtained  a  rule 
^  calling  upon  the  plaintiff  to  show  cause  why  the  entry  of  the 
judgment  should  not  be  struck  out  of  the  register,  on  the  ground  that 
such  entry  was  an  infringement  of  the  defendants'  protection  order. 
[Erle,  C.  J.,  on  granting  the  rule,  observed  that  the  judgmetd  was  not 
^'  process,"  but  that  the  judgment  and  registration  together  operated  as 
a  distringas.] 

JP.  Mussell  now  showed  cause. — The  question  is,  whether  the  regis- 
tering a  judgment,  so  as  to  make  it  a  charge  on  the  debtor's  real 
estate  (a)  under  the  statute  1  &  2  Vict.  c.  110,  s.  13,  is  *' process" 
within  the  211th  section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
12  k  13  Vict.  0. 106.  That  section  prohibits  the  issuing  of  any  process 
against  the  person  or  property  of  the  bankrupts.  Now,  the  only  pro- 
cess which  could  affect  the  person  of  the  bankrupts  would  be  a  ca.  sa. ; 
and  the  process  which  would  affect  their  property  would  be  a  fi.  fa.  or 

(a)  The  ohazge  embraooi  leasehoIdB  t  See  Prideanx  on  Judgments,  4th  edit,  p.  OL 
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an  elegit.  [Erle,  C.  J. — ^Would  an  order  under  the  1  &;  2  Vict.  c.  110, 
B.  14,  for  charging  the  bankrupts*  stock  or  shares  be  process  f ]  Pro- 
bably it  would.  [Erlb,  G.  J. — That  would  be  analogous  to  process 
against  the  land.  Willes,  J. — ^We  lately  held  in  a  case  of  Nicholls  v. 
Rosewame,  6  C.  B.  N.  S.  480  (E.  C.  L.  R.  vol.  95), — where  the  ques- 
tion was  whether  mining  shares  were  shares  in  a  public  company, — that 
we  ought  not  to  interfere  to  set  aside  an  order  under  s.  14,  for  charging 
Bach  stock,  inasmuch  as  by  so  doing  we  should  be  precluding  the  judg- 
ment-creditor from  taking  the  opinion  of  a  court  of  error  upon  the 
point.]  The  court  would  not  set  aside  an  unexecuted  fi.  fa.  or  elegit. 
Neither  would  they  interfere  to  deprive  a  party  of  the  benefit  of  a 
mortgage  upon  the  estate  of  *the  debtors.  If  this  entry  be  set  r«QCQ 
aside,  therefore,  the  judgment-creditor  will  be  placed  in  a  worse  ^ 
position  than  if  the  judgment-debtors  had  become  bankrupts.  Without 
clear  words,  the  court  will  not  interfere  with  a  vested  right.  [Byles, 
J. — If  we  were  to  make  this  rule  absolute,  the  judgment-creditor  would 
have  no  means  of  questioning  the  propriety  of  our  decision :  whereas, 
if  we  leave  matters  as  they  are,  the  utmost  harm  that  can  happen  will 
be  that  the  parties  will  be  put  to  some  expense.] 

J.  Brown  J  in  support  of  the  rule. — "Process"  is  susceptible  of  a 
signification  wide  enough  to  embrace  that  which  has  been  done  in  this 
case.  In  Blackamore's  Case,  8  Go.  Bep.  157  b,  Lord  Coke  says, — 
**  And  be  it  known  that  this  word  ^  process'  is  taken  in  law  in  two  sig- 
nifications,— in  one  largely,  and  in  the  other  strictly :  and  in  the  largo 
sense  it  is  taken  for  all  the  proceedings  in  all  real  and  personal  actions, 
and  in  all  criminal  and  common  pleas."  [Erle,  C.  J. — Chief  Baron 
Comyns,  after  citing  that  passage, — Com.  Dig.  Process  (A.  1.), — adds, 
^^  Bat,  generally,  it  imports  the  writs  which  issue  out  of  any  court  to 
bring  the  party  to  answer,  or  for  doing  execution."  For  some  purposes, 
—as,  for  instance,  for  the  purpose  of  amendments,  the  word  "  process" 
may  be  construed  largely ;  but,  when  one  speaks  of  process  against  the 
person  or  property,  it  means  a  writ  of  execution.]  In  Bellhouse  v. 
Mellor,  4  Hurlst.  &  N.  116,t  efiect  was  given  by  the  Court  of  Exchequer 
to  a  similar  order.  [Willes,  J. — That,  no  doubt,  was  process.]  If 
the  word  ^'  process"  in  this  case  is  to  bear  only  the  narrow  construction 
contended  for  on  the  other  side,  the  very  object  of  these  private  arrange- 
ment clauses  will  be  wholly  frustrated.  The  registration  of  the  judg- 
ment is  ancillary  to  the  elegit :  for,  one  of  its  objects  is,  to  prevent  the 
debtor  from  '''parting  with  the  land  after  the  judgment  and  before  r^non 
the  issuing  of  the  writ :  1  &  2  Vict.  c.  110,  s.  19.  [Erle,  C.  L 
J. — No  doubt  the  registering  of  a  judgment  presents  an  obstacle  to  the 
debtor  s  availing  himself  of  the  private  arrangement  clauses  of  the 
Bankrupt  Act.]  Unless  this  court  can  grant  the  relief  prayed,  there  is 
practically  none.  It  was  clearly  intended,  that,  in  making  these  arrange- 
ments, the  bankrupt  should  be  left  in  the  uncontrolled  possession  and 
enjoyment  of  his  property.  [Byles,  J. — Possibly  the  parties  may  be 
in  a  better  position  when  they  have  obtained  a  certificate.] 

Erle,  C.  J. — I  have  come  to  the  conclusion  that  this  rule  should  be 
discharged.  I  am  of  opinion  that  the  signing  and  registering  of  the 
judgment  in  this  case  do  not  constitute  ^'  process"  from  which  the  per- 
son and  property  of  the  defendants  are  protected  by  the  211th  section 
of  the  12  &  18  Vict.  c.  106,  which  enacts  that  any  trader  unable  to 
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meet  his  engagements  with  his  creditors  may  present  a  petition,  setting 
forth  the  true  cause  of  such  inability,  and  praying  that  his  person  and 
property  may  be  protected  from  "  all  process"  until  further  order.  Is 
the  registry  of  a  judgment  process  ?  Directly  it  is  not.  In  terms  it  is 
not.  ^'Process**  there  means  a  writ  of  execution.  Mr.  Brown  presses 
us  to  go  beyond  the  words  of  the  section,  and  to  construe  it  according 
to  its  spirit  and  intention,  which  he  contends  to  be  to  this  effect, — to 
enable  a  debtor,  wishing  to  be  protected,  without  going  through  the 
ordeal  of  a  bankruptcy,  but  by  his  own  voluntary  act  of  filing  a  petition 
under  the  arrangement  clauses,  to  create  a  charge  upon  his  property, 
and  so  stave  off  every  creditor.  This  would  be  putting  into  the  bands 
of  a  debtor  a  power  which  he  might  use  for  a  fraudulent  purpose, 
^q^-i-i  These  clauses,  no  *doubt,  tend  much  to  the  benefit  of  creditors, 
-I  in  the  case  of  an  honest  debtor;  but  a  course  of  legislation 
which  applied  itself  to  that  particular  class  only  would  not  be  a  very 
successful  one.  Being  in  doubt,  I  think  that  in  a  case  of  this  sort  we 
are  bound  to  follow  the  words  of  the  statute,  and  not  to  go  beyond 
them. 

WiLLES,  J. — I  am  of  the  same  opinion.  This  is  entirely  a  new  ques- 
tion. It  is  impossible  to  say  that  the  matter  is  not  so  doubtful  as  to  be 
deserving  of  a  solemn  decision  in  the  usual  coarse  of  law.  It  may  be 
so  decided.  If  process  were  to  issue  against  these  defendants  in  violft- 
tion  of  the  211th  section  of  the  statute,  I  have  no  doubt  as  to  their 
right  to  come  to  this  court  for  relief;  or,  possibly,  they  might  bring 
trespass.  So,  with  reference  to  any  proceeding  taken  to  enforce  this 
judgment,  in  the  sense  of  execution  against  their  property.  If  this 
judgment  ought  not,  by  reason  of  the  211th  section  of  the  Bankrupt 
Act,  to  have  been  registered,  the  court  in  which  the  proceeding  is  taken 
may  possibly  interfere  to  prevent  injustice  being  done.  But,  this  being 
a  fair  question,  and  it  being  open  to  the  defendants  to  question  the 
validity  of  the  registration  by  another  mode,  I  think  this  court  ought 
not  to  exercise  its  summary  jurisdiction  in  the  manner  prayed. 

Btlbs,  J. — I  am  of  the  same  opinion.  If  there  had  been  a  writ  of 
fi.  fa.  or  ca.  sa.  issued  upon  this  judgment,  the  case  would  no  doubt 
have  fallen  within  the  words  of  the  211th  section  of  the  12  k  13  Vict 
c.  106,  and  we  should  have  been  entitled  to  interfere.  But  we  must 
not  forget  that  the  judgment-creditor  has  rights,  as  well  as  the  judg- 
ment-debtor. I  can  see  great  inconvenience  and  danger  which  might 
*S621  ^^^^^  ^^^™  ^^^  takmg  upon  ourselves  to  act  upon  this  ^summary 
-'  application.  I  think  the  word  ''process"  in  this  section  is  not 
to  be  construed  as  it  might  possibly  be  construed  in  a  remedial  statute, 
but  according  to  its  ordinary  legal  meaning :  and,  so  construing  it,  I  do 
not  think  it  can  fairly  be  said  to  comprehend  the  entry  of  a  judgment 
on  the  register  of  judgments.  Nicholls  v.  Kosewarne,  6  C.  B.  N.  S. 
480  (E.  G.  L.  R.  vol.  95),  constitutes  a  precedent  which,  I  think,  may 
well  guide  us  upon  this  occasion.  We  ought  not,  upon  a  rule  of  this 
sort,  to  decide  a  novel  point  of  difficulty,  when  by  so  doing  we  would  be 
depriving  the  parties  of  an  opportunity  of  obtaining  the  opinion  of  a 
court  of  error  upon  it. 

Kbating,  J. — I  entirely  concur  in  the  opinions  expressed  by  my 
Lord  and  my  learned  Brothers,  on  the  single  ground  that  this  is  not  * 
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point  whicli  ought  to  be  sammarilj  decided  on  motion,  when  there  are 
other  means  of  determining  it  more  solemnly  and  more  satisfactorily. 

Rule  discharged. 


RUSSELL  and  Others  v.  NICOLOPULO  and  Another.    April  25. 

A  eontntct  for  the  sale  in  London  of  a  cargo  of  Taganrog  wheat  then  lying  afloat  at  Qaeenfl- 
town,  in  Ireland,  contained  the  following  provisions, — "  In  case  of  any  dispute,  this  con- 
tract not  to  he  void ;  it  being  agreed  by  buyers  and  sellers  to  leave  the  same  to  two  London 
eorn-factors  mntnally  chosen,  or  their  umpire,  and  to  be  bound  by  their  decision.  The  above 
cargo  t«  accepted  on  the  report  and  aamplee  of  Meeere.  Stott  d:  Co.,  of  Queen^town  :" — Held, 
that  this  latter  stipulation  amounted  to  a  warranty  that  the  bulk  was  equal  to  the  report  and 
samples ;  and  was  not  merely  a  representation  Uiat  the  report  was  the  genuine  report  of 
Scott  k  C6.,  and  the  samples  taken  by  them. 

This  ire^  an  action  for  an  alleged  deceit  on  the  sale  of  a  cargo  of 
wheat. 

The  first  coont  of  the  declaration  stated,  that  whereas  before  and  at 
the  time  of  the  making  of  the  *agreement  thereinafter  men-  r^togo 
tloned,  the  defendants  were  the  owners  of  a  certain  cargo  of  ^ 
wheat  then  lying  afloat  at  Queenstown,  in  Ireland,  which  the  plaintiffs 
had  not  before  or  at  the  time  of  making  the  said  agreement  any  oppor- 
tunity of  inspecting ;  and  whereas  the  defendants  before  the  time  of 
makin?  the  said  agreement  had  caused  their  agents,  to  wit,  Messrs. 
Scott  k  Co.,  to  take  samples  thereof,  and  to  report  upon  the  same ;  and 
whereas  the  said  samples  and  report  were  before  the  making  of  the  said 
agreement  handed  by  the  defendants  to  the  plaintiffs :  and  the  plaintiffs 
said  that  thereupon  an  agreement  was  entered  into  between  the  plain- 
tiffs and  the  defendants  in  the  words  and  figures  following,  that  is  to 
say, — ''  London,  December  9th,  1858.  Bought  from  Messrs.  Nicolo- 
pulo  &  Co.,  of  London,  on  account  of  Messrs.  J.  N.  Russell  &  Sons, 
Limerick,  the  cargo  of  Taganrog  Ghirka  wheat,  shipped  per  Barticola 
from  Taganrog,  say  5800  chetwerts,  as  per  bill  of  lading  dated  28d 
August,  at  the  price  of  39«.  6d.  (say,  thirty-nine  shillings  and  sixpence, 
less  372.  148.)  per  quarter  of  492  lbs.,  delivered,  including  freight  and 
,  insurance  (the  latter  free  of  war  risk)  to  Limerick,  now  at  Queenstown 
for  orders ;  reckoning  100  chetwerts  equal  to  72  qrs.,  until  weight  be 
ascertained.  No  charge  for  dunnage.  2^  commission,  paid  by  sellers. 
Payment  in  London,  in  cash,  less  interest  5  per  cent,  per  annum  for  the 
unexpired  term  of  two  months  from  this  day,  in  exchange  for  bills  of 
lading  and  policies  of  insurance  effected  with  approYed  underwriters,  but 
for  whose  solvency  sellers  are  not  to  be  responsible.  In  case  of  any 
dispute,  this  contract  not  to  be  void ;  it  being  agreed  by  buyers  and 
sellers  to  leave  the  same  to  two  London  corn-factors  mutually  chosen, 
or  their  umpire,  and  to  be  bound  by  their  decision.  The  above  cargo  ts 
accepted  on  the  report  and  samples  of  Messrs.  Scott  ^  *Co,  of  rucoaA 
Queenstown.  Alexander  &  Go.'*  Averment,  that  the  said  ^ 
Messrs.  Nicolopulo  &  Go.  of  London  in  the  said  agreement  mentioned, 
were  and  are  the  defendants,  and  that  the  said  Messrs.  J.  N.  Russell  & 
Sons,  Limerick,  in  the  said  agreement  mentioned,  were  and  are  the 
plaintiffs,  and  that  the  said  cargo  mentioned  in  the  said  agreement  was 
the  cargo  m<?ntioned  in  the  introductory  part  of  this  declaration,  and 
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that  the  report  and  samples  in  snch  agreement  also  mentioned  were  the 
report  and  samples  also  respectively  mentioned  in  the  introductory  part 
of  this  declaration :  that  the  defendants  broke  their  said  agreement,  in 
this,  to  wit,  that  the  said  cargo  was  not  at  the  time  of  making  the  said 
agreement,  or  at  the  time  of  making  the  said  report  and  taking  the  said 
samples,  or  at  any  other  time,  in  accordance  with  the  said  report  and 
samples ;  but  the  said  cargo  then  was,  and  always  had  been,  of  an 
inferior  quality,  and  in  a  condition  wholly  different  from  that  represented 
by  the  said  report  and  samples,  and  inferior  thereto ;  and,  by  reason  of 
the  premises,  the  said  cargo  was  of  much  less  yalue  to  the  plaintiffs  than 
it  would  have  been  had  the  same  been  in  accordance  with  the  report  and 
samples ;  and,  by  means  of  the  premises,  it  became  and  was  necessary 
for  the  plaintiffs  to  unship  and  reload  it,  whereby  they  were  obliged  to 
expend  large  sums  of  money,  and  were  deprived  of  great  gains  and  pro- 
fits which  would  otherwise  have  accrued  to  them. 

The  second  count  stated  that  the  defendants,  by  falsely,  fraudnlentlj, 
and  deceitfully  representing  to  the  plaintiffs  that  a  certain  report  par- 
porting  to  be  a  report  upon  a  certain  cargo  of  wheat  was  a  true  and 
faithful  report,  and  that  certain  samples  then  exhibited  to  the  plaintifi 
as  samples  of  such  cargo  had  been  fairly  taken,  sold  the  said  cargo  to 
the  plaintiffs;   whereas  the  said   report  was  not  a  true  and  faithful 

*86S1  *^®P^^^>  ^^^  ^^^  ^^®  ^^^^  samples  been  fairly  taken,  as  the  defend- 
-'  ants  at  the  time  of  making  the  said  representations  well  knew: 
whereby  the  plaintiffs  were  induced  to  give  a  much  greater  price  for  the 
said  cargo  than  they  otherwise  would  have  done ;  and  that,  by  meana 
of  the  premises,  the  plaintiffs  were  damnified  as  in  the  first  count  more 
particularly  mentioned.     Claim,  20002. 

The  defendants  demurred  to  the  first  count,  the  ground  of  demurrer 
stated  in  the  margin  being,  ''  that  the  contract  set  out  in  the  first  count 
does  not  contain  any  warranty  either  that  the  report  was  true  or  that 
the  bulk  was  equal  to  the  samples.*'     Joinder. 

Mellishy  in  support  of  the  demurrer.(a) — The  question  is  whether 
there  is  in  this  contract  a  warranty  on  the  part  of  the  sellers  that  the 
report  was  a  true  report  and  the  cargo  equal  to  the  samples.  It  is  sub- 
mitted that  it  is  not,  but  that  it  is  enough  that  the  report  is  a  genuine 
report  of  Scott  &  Co.,  and  that  the  samples  were  genuine  samples  taken 
by  that  firm.  The  contract  relates  to  a  cargo  of  wheat  coming  from 
the  Black  Sea  ;  and,  seeing  the  length  of  the  voyage,  it  is  always  doubt- 
ful what  will  be  the  condition  of  the  wheat.  Both  buyer  and  seller 
being  in  equal  ignorance  in  this  respect,  the  seller  usually  gets  the  cargo 
examined  by  persons  who  are  well  known ;  and  their  report  and  the 
*3661  ^^™P^®^  drawn  by  them  are  handed  to  '^'the  purchaser.  All  that 
-'  the  contract  means,  is,  to  warrant  the  genuineness  of  the  report 
and  samples,  not  that  the  former  is  in  all  respects  true  and  the  latter 
equal  to  the  sample.  If  the  purchasers  had  required  such  a  warranty, 
they  might  have  stipulated  for  it  in  terms. 

(a)  The  point  marked  for  argament  on  the  part  of  the  defendants  was  as  follows : — 
**  That  the  words  in  the  agreement^  '  The  above  cargo  is  accepted  on  the  report  and  samplci 
of  Messrs.  Scott  A  Co.,  of  Queonstown/  do  not  amount  to  a  warranty  that  the  bulk  was  equsi 
to  the  samples,  or  that  the  report  was  correct,  but  merely  to  a  warranty  that  the  report  mi 
the  report  of  Scott  Sk  Co.,  and  that  the  samples  had  been  taken  from  the  cargo  by  them." 


COMMON  BENCH  REPOBTS.    (8  J.  SCOTT.    N.  S.)         8rt6 

Bomlly  Q.  C.  (with  whom  was  Hanyman)^  contra.(a)— The  plaintiffa 
bought  the  cargo  in  qnestion  by  sample.  [Willes,  J.— And  a  report, 
which  did  not  show  whether  the  wheat  was  sea-damaged  or  not.]  The 
only  object  of  the  report,  was,  to  identify  the  samples.  Upon  those 
samples  the  plaintiffs  bought.  [Byles,^  J. — There  is  nothing  but  the 
samples  to  show  the  quality  of  the  wheat.  Erle,  G.  J. — The  contract 
gives  the  weight  per  quarter.]  That  is  given  as  a  mere  approximation 
to  the  measure  of  the  wheat, — a  mode  of  converting  the  chetwerts  into 
quarters.  The  word  '^accepted''  in  the  bought  note  means  ^^ bought." 
The  plaintiffs  do  not  accept  the  wheat,  but  the  contract.  [Erle,  C.  J. — 
What  is  the  word  in  the  sold  note?]  In  all  probability  there  was  only 
one  contract. 

MeUi$h  was  heard  in  reply. 

Erle,  0.  J. — I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judg- 
ment The  contract  is  to  be  construed  '''according  to  the  inten-  r^ogy 
tion  of  the  parties.  The  buyers  state  that  they  accept  the  cargo  ^ 
on  the  report  and  samples  of  Messrs*  Scott  &  Co.  The  counsel  for  the 
defendants  contend  that  all  that  the  sellers  intended  to  warrant,  was,  that 
the  report  was  the  genuine  report  of  Messrs.  Scott  k  Co.,  and  that  the 
samples  were  in  truth  drawn  by  those  gentlemen.  It  does  not  occur 
to  me  that  that  would  be  a  very  material  stipulation  for  the  buyers :  but 
it  would  be  material  for  the  buyers  to  stipulate  that  they  buy  by  sample, 
and  also  to  stipulate  that  their  acceptance  of  the  contract  is  made  upon 
the  faith  of  the  report  which  has  been  handed  to  them.  Unless  they 
have  the  warranty  of  the  report  and  the  samples,  there  is  nothing  what- 
ever to  guide  the  buyers. 

Willes,  J. — I  am  of  the  same  opinion.  The  language  here  used 
amounts  to  a  warranty  that  the  report  and  the  samples  together  fairly 
represent  what  the  cargo  was.  I  do  not  say  that  the  entire  bulk  must 
necessarily  equal  the  sample :  there  may  be  a  certain  amount  of  sea 
damage.  But,  if  the  report  does  not  qualify  the  sample,  it  is  a  warranty 
to  that  extent.  The  only  security  the  purchasers  have  is  in  the  fact  of 
their  attention  being  drawn  to  the  report  and  the  samples;  and  the 
whole  transaction  is  ascertained  and  regulated  by  the  representations 
therein  contained. 

Bylbs,  J. — I  also  think  our  judgment  must  be  for  the  plaintiffs.  It 
is  not  unworthy  of  observation  not  only  that  the  defendants  had  not 
seen  the  cargo  at  the  time  of  making  the  bargain,  but  that  they  could 
not  see  it.  The  terms  of  the  contract  clearly  amount  to  a  warranty 
that  the  report  and  the  samples  shall  fairly  represent  the  quality  of  the 
cargo. 

Kbating,  J. — ^I  am  of  the  same  opinion.  Possibly  *there  r^ogo 
may  be  some  usage  of  the  corn-market  to  warrant  the  construction  ^ 
Bought  to  be  put  upon  this  contract  by  Mr.  Mellish.  But  we  can  only 
construe  it  according  to  the  plain  and  ordinary  meaning  of  the  words 
which  the  parties  have  used.  I  entirely  concur  with  my  Lord  and  my 
learned  Brothers,  that  the  language  in  question  amounts  to  a  warranty 

(a)  The  pointa  marked  for  ttrgvmrat  on  the  part  of  the  plaintiffs  were  as  followi  :— 

"  L  That  the  language  of  the  contract  in  itaelf  amonnti  to  a  warranty  by  the  defendants  that 
tbe  e&rgo  was  equal  to  the  report  and  samples  : 

"  2.  That,  even  supposing  that  such  is  not  the  proper  construction  of  the  contract,  taken  by 
itMlf,  jet»  when  the  state  of  things  existing  at  the  time  of  the  contract,  as  disclosed  on  the 
Miration,  is  looked  at,  it  is  appamt  that  sueh  is  the  true  eonstraction  of  the  oontraot*' 
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that  the  cargo  will  agree  with  representations  contained  in  the  report 
c:>upled  with  the  samples.  Judgment  for  the  plaintiffs* 


BESSANT  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

April  18. 

The  plaintiff  folded  his  sheep  in  a  field  acyolning  a  railway,  using  the  qaicksel  hedge  fonobf 
the  coinpanT'B  fence  as  one  side  of  the  enclosure.  Some  of  the  sheep  escaping  through  n 
small  hole  in  the  hedge,  got  npon  the  railway,  and  were  killed : — Held,  that  the  compasj 
were  Kahle,  and  that  it  was  no  misdirection  to  tell  the  jary  that  hy  s.  68  of  the  Railwiji 
Clanses  Consolidation  Act,  1845  (8  d(  9  Vict  c.  20),  the  company  were  bound  to  keep  their 
fences  sufficiently  strong  to  prerent  sheep  and  cattle  from  straying  out  of  the  adjoining 
lands, — the  jury  having  found  as  a  fact  that  the  fence  was  insufficient 

This  was  an  action  against  the  Great  Western  Railway  Company, 
charging  them  in  the  first  count  with  a  neglect  to  maintain  a  sufficieDt 
fence  between  their  railway  and  the  plaintiiF's  land  adjoining,  in  conse- 
quence whereof  certain  sheep  of  the  plaintiiF  strayed  on  to  the  line,  and 
were  killed. 

There  was  also  a  count  for  the  wrongful  conversion  of  the  plaintiff's 
sheep. 

The  defendants  pleaded  not  guilty,  and  not  possessed,  and  also  pay- 
ment into  court  of  20{.  on  the  second  count. 

The  cause  was  tried  before  Martin,  B.,  at  the  last  Spring  Assizes  for 
the  county  of  Dorset,  when  the  following  facts  appeared  in  evidence  :— 
The  plaintiff  was  possessed  of  a  turnip-field  of  about  thirty  acres  ad* 
♦8691  J^^°^"8  *^®  Great  Western  Railway,  upon  which  he  *had  folded 
-<  sheep  in  the  usual  way,  with  hurdles  on  three  sides,  the  quickset 
fence  of  the  railway  forming  the  fourth  side,  which  was  left  without 
hurdles.  Between  the  hedge  and  the  plaintiff's  field  was  a  ditch,  which 
belonged  to  the  company ;  and  the  plaintiff  had  placed  his  hurdles  at  the 
two  sides  of  the  enclosure  across  this  ditch  up  to  the  hedge.  On  the 
16th  of  November  last,  the  plaintiff's  sheep,  145  in  number,  got  through 
a  small  gap  in  the  quickset-hedge  on  to  the  railway,  when  a  train  rnn- 
ning  down  the  line  got  amongst  them  and  killed  twenty-five  of  them. 

On  the  part  of  the  plaintiff,  reliance  was  placed  on  the  68th  section 
of  the  Railways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  which 
enacts  that  '^  the  company  shall  make  and  all  times  thereafter  maintain 
the  following  works  for  the  accommodation  of  the  owners  and  occupiers 
of  lands  adjoining  the  railway,"  that  is  to  say,  amongst  others,  "suffi- 
cient posts,  rails,  hedges,  ditches,  mounds,  or  other  fences  for  separating 
the  land  taken  for  the  use  of  the  railway  from  the  adjoining  lands  not 
taken,  and  protecting  such  lands  from  trespass,  or  the  cattle  of  the 
owners  or  occupiers  thereof  from  straying  thereout  by  reason  of  the 
railway,  together  with  all  necessary  gates,  made  to  open  towards  such 
adjoining  lands,  and  not  towards  the  railway,  and  all  necessary  stiles; 
and  such  posts,  rails,  and  other  fences  shall  be  made  forthwith  after  the 
taking  of  any  such  lands,  if  the  owners  thereof  shall  so  require,  and  the 
said  other  works  as  soon  as  conveniently  may  be :"  and  it  was  contended 
that  the  fact  of  the  sheep  escaping  on  to  the  railway  was  conclosire  to 
show  that  the  fence  was  insufficient. 

For  the  defendants  several  competent  persons,  who  had  inspected  the 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         869 

fence,  were  called,  and  stated  that  the  fence  was  amply  sufficient  for  all 
ordinary  "^'purposes ;  but  they  all  said  that  it  was  not  a  proper  r«Q7A 
fence  to  rely  on  for  the  folding  of  sheep.  '• 

In  his  summing  up,  the  learned  judge  read  the  68th  section,  and 
observed  that  it  seemed  to  him  that  no  language  could  be  plainer, — that 
the  company  were  to  make  and  maintain  such  a  fence  as  would  prevent 
the  sheep  and  cattle  of  the  owners  of  adjoining  lands  from  straying 
thereout.  ^^  I  do  not  say,''  continued  his  lordship, ''  that  the  fence  must 
be  sufficient  to  keep  in  a  hunter.  But  the  broad  question  is,  whether 
or  not  the  fence  was  a  sufficient  fence, — was  it  such  a  fetice  as  the  com- 
pany were  bound  by  the  act  to  make  ?  It  strikes  me,  that,  if  the  use  to 
which  the  adjoining  land  is  put  is  such  (being  an  ordinary  use)  as  to 
render  a  stronger  fence  necessary,  it  would  be  the  duty  of  the  company 
to  provide  it ;  and  to  place  hurdles  along  it  if  necessary." 

The  jury  returned  a  verdict  for  the  plaintiff  (assessing  the  value  of  the 
sheep  at  40«.  each)  for  SOL  beyond  the  202.  paid  into  court. 

Kinglake^  Serjt.,  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction. He  submitted  that  the  learned  judge  should  have  told  the 
jury  that  it  was  enough  if  the  company  kept  their  fence  in  an  efficient 
state  to  restrain  cattle  from  escaping  under  ordinary  circumstances ; 
whereas,  the  way  in  which  the  case  was  left  to  them  led  them  to  believe 
that  the  68th  section  cast  upon  the  company  the  duty  of  maintaining  a 
fence  sufficient  for  a  fold-fence. 

Erlb,  G.  J. — I  am  of  opinion  that  there  should  be  no  rule.  I  do  not 
perceive  that  the  learned  judge  laid  down  any  proposition  of  law  about 
which  any  doubt  can  be  entertained.  The  duty  of  the  railway  company 
ia  respect  of  fences  is  defined  and  regulated  by  the  *68th  section  ^i^o^^ 
of  the  8  &  9  Yict.  c.  20.  That  section  was  read  and  explained  ^ 
to  the  jury :  and  I  cannot  say  that  the  learned  judge's  direction  is  open 
to  exception  because  he  may  have  failed  to  present  to  the  jury  every 
illustration  which  it  is  susceptible  of.  I  think  it  was  properly  within 
the  province  of  the  jury  to  say  whether  the  fence  was  euch  as  an  adjoin- 
ing landowner  using  his  land  according  to  the  accustomed  course  of 
farming  had  a  right  under  the  statute  to  have.  It  seems  to  me  that  the 
question  was  substantially  left  to  the  jury  in  the  only  way  in  which  it 
properly  could  be  left. 

WiLLBS,  J. — I  am  entirely  of  the  same  opinion.  I  think  the  law  is 
well  shown  by  the  course  of  pleading.  In  Chitty  on  Pleading,  Vol.  3, 
p.  498,  there  is  a  replication  to  a  plea  of  escape  of  cattle  through  defect 
of  fences,  that  the  defendant's  cattle  were  '^  wild,  ungovernable,  and 
unruly,  and  used  to  break  down  banks,  mounds,  and  fences  in  good  re- 
pair, and  that  the  said  cattle  of  the  defendant,  at  the  said  several  times 
when,  &c.,  through  their  said  wild,  ungovernable,  and  unruly  disposi- 
tion, broke  down  the  said  mounds,  banks,  and  fences  between  the  said 
close  of  the  plaintiff  and  the  said  close  of  the  defendant,  the  same  then 
being  well  and  sufficiently  maintained  and  in  good  repair  as  aforesaid, 
and  through  the  breach  of  the  said  banks,  mounds,  and  fences  so  made 
by  the  said  cattle  of  the  defendant  as  aforesaid,  the  said  cattle,  at  the 
said  several  times  when,  &c.,  entered  into  the  said  close  of  the  plain- 
tiff," &c.  &c. 

Biles,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  the 
•luestion  left  by  my  Brother  Martin  to  the  jury  was  the  only  one  which 
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oottld  safely  be  left,  yiz.,  was  the  fence  such  a  one  as  the  act  of  parlit* 
*^721  ™^^^  '''required  the  railway  company  to  make  and  maintain? 
•J  That  must  be  a  right  direction  in  substance.  The  folding  of 
sheep  in  a  turnip-field  is  a  thing  which  frequently  happens  in  the  course 
of  good  husbandry.  If  it  renders  a  stronger  or  closer  fence  than  the 
ordinary  quickset-hedge  necessary,  I  think  it  was  the  duty  of  the  com- 
pany  to  provide  it.  The  substance  of  the  summing  up  is, — ^was  the 
fence  such  a  fence  as  the  company  were  by  the  act  bound  to  have.  I 
recollect  a  case,  somewhere  about  the  year  1858,  where  a  similar  action 
was  brought  against  a  railway  company,  where  a  bull  had  leaped  over 
an  iron  fence  six  feet  high,  and  the  plaintiff  had  a  yerdict  and  held  it 
Keating,  J. — I  also  think  the  direction  of  the  learned  judge  to  the 
jury  in  this  case  was  sufficient.  Bale  refused. 


KEENE  V.  BEARD.    May  1. 

A  check  on  a  banker,  payable  to  bearer,  is  a  negotiable  instmment^  and  passed  by  emdorwmtmif 
so  as  to  entitle  a  holder  to  sne  the  endorser  thereon,  as  in  the  case  of  a  bill  of  exchange. 

This  was  an  action  by  the  bearer  against  the  payee  and  endorser  of 
a  check. 

'  The  declaration  stated  that  one  Thomas  S.  Bodenham,  on  the  10th 
of  March,  1859,  made  his  draft  or  order  in  writing  for  the  payment  of 
money,  commonly  called  a  check  on  a  banker,  and  directed  the  same 
to  certain  persons  trading  as  bankers  by  the  name  and  style  of  The 
Union  Bank  of  London,  and  thereby  required  them  to  pay  to  the  defend- 
ant or  bearer  the  sum  of  IIZ.,  and  then  delivered  the  said  draft  or  order 
^0^0-1  to  *the  defendant,  who  then  endorsed  and  delivered  the  same  to 
^  one  George  Lewis,  who  transferred  and  delivered  the  same  to  the 
plaintiff,  who  then  became  and  was  and  still  is  the  lawful  bearer  there- 
of; and  the  said  draft  or  order  was  duly  presented  for  payment,  and 
was  dishonoured,  of  which  the  defendant  had  due  notice,  but  did  not  pay 
the  same. 

To  this  declaration  the  defendant  demurred,  the  ground  of  demurrer 
being  "  that  the  defendant,  by  endorsing  the  check  to  Lewis,  did  not 
render  himself  liable  to  an  action  upon  the  check  at  the  suit  of  a  third 
party  or  bearer  thereof  upon  the  dishonour  thereof,  and  that  the  decla- 
ration discloses  no  good  cause  of  action."     Joinder. 

Orantj  in  support  of  the  demurrer. — A  banker's  check  is  a  chose  in 
action,  and  not  assignable  at  common  law :  still  less  can  it  be  made  the 
subject  of  an  action  as  upon  an  implied  contract,  as  here.  The  onlj 
innovation  upon  this  rule  of  the  common  law  arose  in  the  case  of  bills 
of  exchange,  which  were  negotiable  by  the  law  of  nations,  which,  like 
the  maritime  law  and  the  ecclesiastical  law,  has  become  incorporated 
into  the  law  of  England.  The  custom  of  merchants  with  regard  to  the 
negotiability  of  bills  of  exchange  was  long  applied  exclusively  to  foreign 
bills.  To  remedy  that  defect,  the  statute  9  &  10  W.  8,  c.  17,  was  pass^. 
[Byles,  J. — Do  you  say  that  the  negotiabUity  of  inland  bills  depends 
upon  that  statute  ?]  It  is  submitted  that  it  does.  [Btles,  J. — That 
statute  renders  them  liable  to  be  protested.]    In  BuUer's  Nisi  PrioS} 
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Tth  edit.,  272  a,  it  is  said  that  ^^  it  was  doabtfal  whether  inland  bills  of 
exchange  were  within  this  custom  of  merchants ;  but  by  9  &  10  W.  3, 
c.  17,  and  8  &  4  Anne,  c.  9,  they  are  put  upon  the  same  footing  with 
foreign  bills."     And  see  Tassell  v.  Lewis,  1  Lord  Raym.  *743,   r:^Q'74 
and  per  Treby,  C.  J.,  in  Bromwich  v.  Lloyd,  2  Lutw.  1585,  and   ^ 
Grant  v,  Vaughan,  3  Burr.  1516.     There  are,  however,  broad  and 
marked  distinctions  between  a  bill  of  exchange  and  a  check.     These 
are  very  clearly  pointed  out  in  a  very  elaborate  and  learned  judgment 
delivered  by  Parke,  B.,  in  a  case  of  Ramchurn  Mullick,  9pp.,  Luchmee- 
chond  Radakissen,  resp.,  9  Moore's  P.  C.  48,  69.     ^'  The  authority,"  he 
says,  ^*  on  which  reliance  is  placed  on  the  part  of  the  appellant  in  sup- 
port of  the  doctrine  contended  for,  is  that  of  Robinson  v.  Hawksford, 
9  Q.  B.  52,  which  is  the  case  of  a  check  presented  some  days  after 
it  was  drawn,  to  the  banker,  and  not  paid,  in  consequence  of  the  coun- 
termand of  the  drawer ;  and  the  court  held,  that,  if  the  drawee  con- 
tinued solvent,  and  no  damage  had  arisen  from  delay  of  presentment, 
the  drawer  continued  liable.     If  this  had  been  a  decision  on  a  regular 
bill  of  exchange,  payable  on  or  after  sight,  it  would  have  been  a  strong 
aothority  for  the  plaintiff  in  error.     It  is  not,  however,  the  case  of  a 
bill  of  exchange,  but  of  a  banker's  check,  which  is  a  peculiar  sort  of 
instrument,  in  many  respects  resembling  a  bill  of  exchange,  but  in  some 
entirely  different.     A  check  does  not  require  acceptance ;  in  the  ordi- 
nary course  it  is  never  accepted :  it  is  not  intended  for  circulation ;  it 
is  given  for  immediate  payment :  it  is  not  entitled  to  days  of  grace : 
and  though  it  is,  strictly  speaking,  an  order  upon  a  debtor  by  a  creditor 
to  pay  to  a  third  person  the  whole  or  part  of  a  debt,  yet,  in  the  ordi- 
nary understanding  of  persons,  it  is  not  so  considered.     It  is  more  like 
an  appropriation  of  what  is  treated  as  ready  money  in  the  hands  of  the 
banker ;  and,  in  giving  the  order  to  appropriate  to  a  creditor,  the  per- 
son giving  the  check  must  be  considered  as  the  person  primarily  liable 
to  pay,  who  orders  his  debt  to  be  paid  at  a  particular  place,  and  as 
being  much  in  the  same  position  as  the  maker  of  a  promissory  note,  or 
the  acceptor  of  *a  bill  of  exchange,  payable  at  a  particular  place  r^corr^ 
and  not  elsewhere,  who  has  no  right  to  insist  on  immediate  pre-   '- 
sentment  at  that  place.     There  is  a  very  good  note  on  this  subject  % 
the  case  of  Serle  v.  Norton,  2  M.  &  Rob.  404,  as  to  the  difference  between 
checks  and  bills  of  exchange.     We  do  not  think  that  the  case  of  a  check 
is  similar  to  that  of  regular  bills  of  exchange,  inland  or  foreign,  drawn 
payable  at  or  after  date."     There  is  this  further  difference  between  a 
bill  of  exchange  and  a  check,  that,  as  between  the  drawer  and  the  holder 
of  the  latter,  the  drawer  is  not  discharged  bv  any  delay  in  its  present- 
ment short  of  six  years,  unless  some  loss  or  injury  is  occasioned  to  him 
by  such  delay  2  Robinson  t;.  Hawksford,  9  Q.  B.  52  (E.  C.  L.  R.  vol.  58) ; 
Laws  V.  Rand,  3  C.  B.  N.  S.  442  (E.  C.  L.  R.  vol.  9n.    [Erlb,  C.  J.— 
The  acceptor  of  a  bill  is  always  liable  to  the  end  of  tne  six  years.]    No 
doubt.    So,  there  is  a  difference  in  the  case  of  a  lost  bill  or  note  and  a 
lost  check:  Walmsley  v.  Child,  1  Ves.  Sen.  841.     Then,  this  is  not  like 
the  case  of  a  bill  of  exchange  accepted  payable  at  a  banker's.     There, 
the  banker  pays  as  agent  of  the  acceptor :  in  the  case  of  a  check,  he 
psys  as  debtor.     The  acceptor  of  a  bill  stands  in  a  very  different  posi- 
tion from  the  drawee  of  a  check.     In  the  case  of  a  bill,  time  given  to 
the  aoceptor  discharges  all  the  other  parties,  whether  they  be  prejudiced 
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by  the  delay  or  not.  In  the  case  of  a  check,  however,  delay  in  pre- 
sentment, which  is  a  giving  of  time  to  the  banker,  does  not  discharge 
the  drawer.  In  Bishop  v.  Young,  2  Bos.  &  P.  78,  83,  Lord  Eldon,  G.  J., 
says :  '^  Looking  at  the  effect  of  a  bill  of  exchange,  it  seems  very  rea- 
sonable to  hold,  that,  although  the  acceptor  be  primarily  liable,  yet  that 
he  is  not  liable  for  his  own  debt,  but  for  that  of  another.  The  drawer 
owes  the  debt ;  and  if  the  drawee  refuse  to  accept,  an  action  may  be 
immediately  brought  against  the  drawer.  If  the  drawee  does  accept, 
*  ^781  ^^^  transaction  amounts  to  no  more  than  an  undertaking  on  *his 
^  part  to  pay  the  debt  of  the  drawer,  and  on  the  part  of  the  holder 
to  resort  to  the  acceptor,  to  be  paid  out  of  the  effects  of  the  drawer  in 
his  hands  before  he  resorts  to  the  drawer  himself."  But,  in  the  case 
of  a  check,  the  drawer  is  the  party  primarily  liable,  and  not  the  banker 
on  whom  it  is  drawn,  who  pays  his  own  debt  only  when  he  honours  the 
check.  There  is  also  a  difference  between  an  overdue  bill  and  a  stale 
check.  In  Rothschild  v.  Corney,  9  C.  B.  388  (E.  C.  L.  R.  vol.  67),  the 
plaintiff  was,  by  means  of  a  fraud,  induced  to  pay  away  two  checks  on 
his  banker,  amounting  to  1330^.  Six  days  after  the  date  of  the  checks, 
the  defendants,  acting  bonfi  fide,  gave  cash  for  them  to  a  third  person 
(who  had  not  given  value  for  them),  presented  the  checks,  and  obtained 
payment.  In  an  action  by  the  plaintiff  to  recover  back  this  money,  it 
was  held  that  the  checks  could  not  be  treated  as  bilh  overdue,  and  there- 
fore taken  by  the  defendants  at  their  peril,  but  that  the  real  question 
in  the  cause  was,  whether  they  had  acted  bon&  fide  and  with  due  caution. 
Littledale,  J.,  says :  ^'  It  has  been  urged  as  matter  of  law,  that  a  party 
taking  a  check  overdue  has  it  with  the  same  title  and  no  other  as  the 
person  from  whom  he  receives  it.  But,  although  the  rule  of  law  cer- 
tainly is  so  with  respect  to  bills  of  exchange  and  promissory  notes,  I 
think  it  cannot  be  applied  to  checks."  A  check  payable  to  bearer  can- 
not be  endorsed :  per  Lord  Mansfield  in  Grant  v.  Vaughan,  3  Burr. 
1524,  and  per  Yates,  J.,  1529.  [Bylbs»  J. — ^A  bill  once  endorsed  in  blank 
is  payable  to  the  bearer ;  and  yet  there  is  no  absurdity  or  inconsistency  in 
its  having  subsequent  endorsements.]  Properly,  no  bill  can  be  endorsed 
which  is  not  in  the  body  of  it  made  payable  to  order.  A  promissory  note 
payable  on  demand  the  most  resembles  a  check :  but  even  between  these 
there  are  some  points  of  difference.     *'  If,"  says  Parke,  B.,  in  Brooks  v. 

*3771  '^'^^^c^^^^y  ^  ^^-  ^  ^'  ^^»t  '^^  promissory  note  payable  on  demand 
-^  is,  after  a  certain  time,  to  be  treated  as  overdue,  although  pay- 
ment has  not  been  demanded,  it  is  no  longer  a  negotiable  instrument. 
But,  a  promissory  note  payable  on  demand  is  intended  to  be  a  continuing 
security.  It  is  quite  unlike  the  case  of  a  check,  which  is  intended  to  be 
presented  speedily."  In  Gibson  v.  Minet,  1  H.  Black.  621,  Heath,  J., 
says :  ^^  A  bill  payable  to  bearer  is  more  comprehensive  than  a  bill  pay- 
able to  order,  inasmuch  as  it  comprises  all  the  special  appointees  to 
whom  a  bill  of  the  latter  sort  may  be  directed.  It  was,  however,  decided 
in  the  case  of  Hodges  v.  Steward,  1  Salk.  125,  at  a  time  when  a  bill 
payable  to  bearer  was  not  deemed  to  be  within  the  custom  of  merchants, 
that  a  bill  payable  to  a  certain  person,  or  bearer,  could  not  by  an 
endorsement  of  the  first  payee  be  converted  into  a  bill  payable  to  order, 
80  as  to  charge  the  drawer.  The  obvious  reason  is,  that  it  was  the  inten- 
tion of  the  drawer  to  frame  a  bill  payable  to  bearer,  and  he  could  not 
be  charged  beyond  his  original  undertaking."     [Byles,  J.— Grant  v. 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)       .  377 

Yangban,  3  Burr.  1516,  and  Miller  v.  Race,  1  Burr.  452,  overthrew  all 
that.]  In  Dixon  v.  Bovill,  3  Macqueen's  House  of  Lords  Cases  1,  the 
question  was  whether  a  note  in  the  following  form  was  a  negotiable 
instrument, — '*!  will  deliver  1000  tons  of  iron,  when  required  after 
ISth  of  September  next,  to  the  party  lodging  this  document  with  me :" 
and  Lord  Cranworth,  in  giving  judgment,  says :  '^  The  effect  of  such  a 
document,  if  valid,  is,  to  give  a  floating  right  of  action  to  any  person 
who  may  become  possessed  of  it.  Now,  I  am  prepared  to  say  that  this 
caoDOt  be  tolerated  by  the  law  either  of  Scotland  or  of  England.  The 
only  cases  in  which  such  an  action  can  be  sustained,  are  those  on  bills 
of  exchange  and  promissory  notes,  depending  on  the  law-merchant  in 
the  case  of  *bills  of  exchange,  and  on  the  statute  12  G.  3,  c.  72,  pmo'To 
E.  36,  in  the  case  of  promissory  notes.  **  *  Bills  of  exchange  have  '- 
been  made  an  exception  for  the  convenience  of  trade ;  but  it  is  an  excep- 
tion not  to  be  extended*  The  drawer  of  a  bill  gives  to  the  endorsee  a 
better  title  than  his  own,  and  this  leads  or  may  lead  to  many  ill  conse- 
quences ;  but  mercantile  convenience  has  sanctioned  it.  No  such  neces- 
sitv,  however,  exists  in  the  case  of  other  contracts ;  and  there  is  no 
authority  to  warrant  it."  [Erlb,  C.  J. — Iron  warrants  are  a  very  long 
vay  from  the  matter  in  hand.  Byles,  J. — They  are  not  drafts  or  orders 
for  the  payment  of  money.  Erle,  0.  J. — The  simple  question  here  is, 
whether  a  check  does  not  fall  within  the  class  of  bills  of  exchange.] 
Dixon  V.  Bovill  was  cited  merely  for  the  principles  which  Lord  Cran- 
vorth  says  govern  the  form  of  bills  of  exchange :  to  make  a  negotiable 
instrument,  there  must  be  a  drawer  and  a  drawee.  [Erle,  C.  J. — Is 
not  the  banker  in  the  nature  of  a  drawee  ?  The  moment  you  can  predi- 
cate of  an  instrument  that  it  is  negotiable,  has  not  the  transferee  a  title 
which  will  enable  him  to  sue  upon  r]  In  Gorgier  v,  Mieville«  3  B.  &  C. 
45  (E.  C.  L.  R.  vol.  10),  4  D.  &  R.  641  (E.  C.  L.  R.  vol.  22),  where  a 
foreign  prince  gave  bonds  whereby  he  declared  himself  and  his  succes- 
fiors  bound  to  every  person  who  should  for  the  time  being  be  the  holders 
of  the  bonds  for  the  payment  of  the  principal  and  interest  in  a  certain 
manner, — it  was  held  that  the  property  in  those  instruments  passed  by 
delivery,  as  the  property  in  bank-notes,  exchequer  bills,  or  bills  of 
exchange  payable  to  bearer ;  and  that,  consequently,  an  agent  in  whose 
hands  such  a  bond  was  placed  for  a  special  purpose  might  confer  a  good 
title  by  pledging  it  to  a  person  who  did  not  know  that  the  party  pledg- 
ing was  not  the  real  owner.  [Keating,  J. — In  Smith's  Mercantile 
Law,  6th  edit.,  p.  206,  a  check  is  defined  to  be  ^'  a  bill  of  exchange 
addressed  to  a  '''banker,  and  payable  to  a  certain  person,  or  r«o^Q 
bearer,  or  order."]  There  is,  however,  no  authority  cited  for  *■ 
that  passage.  In  Lewin  v.  Edwards,  9  M.  &  W.  720,t  1  Dowl.  N.  S. 
639,  where  it  was  held,  that,  where  the  drawer  of  a  bill  endorses  it  in 
blank,  and  delivers  it  to  A.,  who  passes  it  without  a  fresh  endorsement 
to  B.,  B.  cannot  maintain  an  action  of  debt  on  it  against  the  drawer, — 
Parke,  B.,  says :  ^'  Unless  the  holder  of  a  banker's  check  can  sue  the 
maker  of  it  in  debt,  the  present  plaintiff  cannot  recover ;  but  for  that 
there  is  no  authority."  [Byles,  J. — That  turned  upon  the  form  of  the 
action.]  In  Moore  v.  Bartrup,  2  D.  &  R.  25,  28  (E.  G.  L.  R.  vol.  16), 
the  court  say :  ''  By  the  general  rule  of  law,  a  banker's  check  is  not 
money ;  it  is  a  mere  chose  in  action,  not  assignable,  and  not  recoverable 
by  action."    [Keating,  J. — That  passage  is  not  to  be  found  in  the 
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report  of  that  case  in  1  B.  &  0.  5  (E.  G.  L.  R.  yoI.  8)].  Mills  v.  Oddy, 
8  Dowl.  P.  C.  722,  was  also  referred  to,  and  elicited  from  Erie,  C.  J., 
a  remark  that  there  the  action  was  between  the  immediate  parties,  which 
gave  rise  to  the  relation  of  oniyersal  application  to  all  negotiable  instru- 
ments. 

G.  DenmaUy  contrd.,  was  not  called  upon.     He,  howeyer,  referred  to 
Story  on  Promissory  Notes,  §§  487,  488,  489,  492,  497,  and  498. 

Our,  adv.  vuft. 

Erlb,  C.  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment 
on  this  demurrer.  The  action  is  brought  by  the  holder  or  bearer  of  s 
check  against  the  payee  and  endorser.  The  declaration  states  that  one 
Bodenham  on  a  certain  day  made  a  draft  or  order  in  writing  for  the 
payment  of  money,  commonly  called  a  check  on  a  banker,  and  directed 
the  same  to  certain  persons  trading  as  bankers,  and  thereby  required 
*S801  ^^^°^  ^  V^7  ^^  ^^®  defendants  or  bearer  the  sum  of  IIZ.,  ^and 
-I  then  delivered  the  said  draft  or  order  to  the  defendant,  who  then 
endorsed  and  delivered  the  same  to  one  Lewis,  who  transferred  and 
delivered  the  same  to  the  plaintiff,  who  then  became  and  was  and  still  is 
the  lawful  bearer  thereof.  It  then  goes  on  to  allege  that  the  said  draft 
or  order  was  duly  presented  for  payment,  and  was  dishonoured.  The 
point  urged  by  Mr.  Chant  on  the  argument  of  the  demurrer  was,  that  a 
check  is  not  to  be  classed  with  bills  of  exchange  so  far  as  to  be  capable 
of  creating  a  liability  in  an  endorser  to  the  person  who  may  be  the 
holder  or  bearer  of  the  instrument.  I  think  he  has  failed  to  establish 
that  proposition.  A  check  is  strongly  analogous  to  a  bill  of  exchange 
in  many  respects.  It  is  drawn  upon  a  banker ;  and,  though  in  practice 
the  banker  does  not  accept  the  draft,  he  migfU  for  aught  I  know  do  so. 
A  check  has  also  some  of  the  incidents  of  a  bill  of  exchange,  if  not  ail, 
as,  in  respect  of  its  paying  by  delivery,  and  also  in  respect  of  a  bonfi 
fide  holder  taking  it  for  value  having  a  better  title  than  the  person  from 
whom  he  received  it.  Having  these  incidents  of  a  bill  of  exchange,  has 
it  the  further  incident  of  being  capable  of  passing  by  endorsement  ?  that 
is,  where  the  endorsement  is  made,  not  by  merely  placing  the  name  of 
the  party  on  the  back  of  the  instrument,  but  doing  so  with  the  intention 
of  passing  the  title  to  it,  and  of  incurring  all  the  usual  liabilities  of  an 
endorser  of  a  negotiable  instrument?  It  is  admitted  here  that  the 
defendant's  name  was  placed  upon  the  check  animo  indorsandi;  and 
therefore  our  judgment  for  the  plaintiff  is  in  accordance  with  the  real 
intention  of  the  parties.  The  endorser  intended  to  give  to  the  endorsee 
the  security  of  his  name  and  liability  on  the  instrument.  I  also  think 
our  decision  is  in  accordance  with  the  law,  when  we  hold  that  a  check 
is  a  negotiable  instrument,  and  capable  of  endorsement. 
«0Qi  1  *Btles,  J. — ^I  am  of  the  same  opinion.  I  conceive  that  a 
-'  check  is  in  the  nature  of  an  inland  bill  of  exchange  payable  to 
the  bearer  on  demand.  It  has  nearly  all  the  incidents  of  an  ordinary 
bill  of  exchange.  In  one  thing  it  differs  from  a  bill  of  exchange :  it  is 
an  appropriation  of  so  much  money  of  the  drawer's  in  the  hands  of  the 
banker  upon  whom  it  is  dravm,  for  the  purpose  of  discharging  a  debt  or 
liability  of  the  drawer  to  a  third  person ;  whereas,  it  is  not  necessary 
that  there  should  be  money  of  the  drawer's  in  the  hands  of  the  drawee 
of  a  bill  of  exchange.  There  is  another  difference  between  the  two 
instruments, — ^in  the  case  of  a  bill  of  exchange,  the  drawer  is  discharged 
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by  default  of  a  due  presentment  to  the  acceptor ;  but,  in  the  case  of  a 
check,  the  drawer  is  not  discharged  by  a  delay  in  the  presentment, 
unless  it  be  shown  that  he  has  been  prejudiced  thereby,  for  instance,  by 
the  failure  of  the  banker  on  whom  it  is  drawn.  In  all  other  respects  a 
check  is  precisely  like  an  inland  bill  of  exchange.  Mr.  Grant  is  in 
error  when  he  supposes  that  the  negotiability  of  inland  bills  of  exchange 
rested  entirely  on  the  statute  9  &  10  W.  8,  c.  17.  It  reposes  on  the 
law-merchant,  as  it  had  been  understood  and  applied  for  at  least  a 
hundred  years  before  the  passing  of  that  statute.  Bills  of  exchange 
endorsed  in  blank,  and  promissory  notes  payable  to  bearer,  were  well 
known  instruments.  So,  the  bonds  and  notes  of  foreign  states  and 
princes  are  all  treated  in  this  country  as  negotiable  instruments,  and 
are  available  in  the  hands  of  persons  taking  them  for  value.  That 
being  so,  it  seems  to  me  to  be  clear  that  a  check  falls  within  the  class 
of  ordinary  bills  of  exchange :  and,  if  so,  why  may  it  not  be  endorsed, 
BO  as  to  impose  upon  the  endorser  the  ordinary  liabilities  which  flow 
from  the  endorsement  of  a  negotiable  instrument  ?  No  inconvenience 
can  result  from  our  holding  this ;  for,  it  was  ^distinctly  decided  r^cgoo 
in  Wayman  v.  Bend,  1  Gamp.  175,  that,  in  an  action  against  the  ^ 
maker  of  a  promissory  note  payable  to  A.  B.  or  bearer^  if  the  declara- 
tion states  that  A.  B.  endorsed  the  note  to  the  plaintiff,  the  indorse- 
ment,— that  is,  an  endorsement  animo  indorsandi, — must  be  proved. 
So,  in  Story  on  Promissory  Notes,  §  132,  it  is  said,  that,  "  Although  a 
note  payable  to  bearer  is  transferable  by  mere  delivery,  it  may  also  be 
transferred  by  endc^sement  of  the  payee,  or  of  any  other  subsequent 
holder.  In  such  a  case,  the  endorser  incurs  the  same  liabilities  and 
obligations  as  the  endorser  of  a  negotiable  note  payable  to  order,  from 
many  of  which,  in  the  case  of  a  mere  transfer  by  delivery,  he  is  exempt." 
It  is  true  that  a  man's  name  may  and  very  often  is  written  on  the  back 
of  a  check  or  bill  without  any  idea  of  rendering  himself  liable  as  an 
endorser.  Indeed,  one  of  the  best  receipts  is  the  placing  on  the  back 
of  the  iDStrument  the  name  of  the  person  who  has  received  payment  of 
it  Such  an  entry  of  the  name  on  the  instrument  is  not  an  endorsement. 
So,  a  man  frequently  puts  his  name  on  the  back  of  a  bank-note.  In  all 
these  cases,  the  act  of  writing  may  or  may  not  be  an  endorsement, 
according  to  circumstances.  All  that  we  mean  to  decide  on  the  present 
occasion,  is,  that,  where  a  man  endorses  an  instrument  of  this  sort, 
animo  indorsandi,  and  delivers  it  so  endorsed  to  a  third  person,  he  ren- 
ders himself  liable  to  be  sued  upon  the  instrument,  as  endorsee,  by  any 
Bnbsequent  holder.  I  entertain  no  doubt  whatever  upon  the  subject ; 
and  I  do  not  think  any  mischief  or  inconvenience  can  result  from  our 
60  deciding.  I  may  add  that  I  do  no  injustice  to  the  able  argument  of 
Mr.  Grant  when  I  observe  that  it  would  have  been  deserving  of  more 
attention  if  it  had  been  addressed  to  the  court  a  hundred  years  ago. 

Keating,  J. — I  also  am  of  opinion,  upon  all  the  '^'authorities,  r^eooo 
that  a  check  is  an  instrument  wluch  is  capable  of  being  endorsed,  '• 
and  that  the  payee,  if  he  endorses  it  with  intent  to  make  himself  liable 
as  an  endorser,  as  is-  alleged  in  this  declaration,  is  chargeable  as  such  at 
the  suit  of  any  subsequent  bon&  fide  holder. 

Judgment  for  the  plainti£f. 
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SCHUSTER  and  Others  v.  WHEELWRIGHT.    May  5. 

Where  a  judge  at  Chamber!  has  in  the  exercise  of  his  discretion  made  an  order  to  change  Um 
venae,  the  court  will  not  interfere  unless  it  be  manifest  that  he  has  acted  upon  a  misconccp- 
tion  cf  the  facts. 

The  plaintiff  had  shipped  two  bags  of  specie  on  board  a  Tessel  called 
the  Stalwart.  The  Stalwart  being  burnt,  and  the  specie  being  taken  on 
board  another  vessel  at  sea,  it  was  agreed  between  the  master  of  the 
Stalwart  and  the  salvor  that  it  should  be  referred  to  a  gentleman  at 
Liverpool  to  say  what  should  be  awarded  in  the  shape  of  salvage.  He 
awarded  to  the  salvor  one  of  the  two  bags. 

An  action  was  thereupon  brought  against  the  now  defendant,  the 
captain  of  the  vessel  in  which  the  specie  was  originally  shipped,  for  the 
conversion,  the  venue  being  laid  in  London.  Upon  an  application  on 
behalf  of  the  defendant  to  Crompton,  J.,  at  Chambers,  that  learned 
judge  ordered  the  venue  to  be  changed  to  Liverpool,  upon  an  affidavit 
that  the  plaintiffs'  cause  of  action  (if  any)  did  not  arise  within  the  city 
of  London  or  in  the  county  of  Middlesex ;  that  it  would  be  absolutely 
necessary,  for  the  proper  defence  of  the  action,  to  adduce  the  evidence 
of  several  witnesses,  some  of  whose  places  of  abode  were  at  Whitehaven, 
in  the  county  of  Cumberland,  and  the  others  in  or  near  Queenstown,  in 
Ireland ;  and  that  it  would  be  attended  with  great  and  needless  expense 
^no4-i  to  the  defendant  for  '''the  necessary  travelling  expenses' and  loss 
^  of  time  of  such  witnesses  attending  the  trial  of  the  cause,  if  the 
same  should  be  tried  in  London ;  that  the  trial  of  the  cause  would  be 
attended  with  considerably  smaller  cost  if  held  at  Liverpool,  which  could 
be  reached  by  steamer  both  from  Queenstown  and  Whitehaven;  and 
that,  the  trial  being  of  a  mercantile  character,  it  would  also  in  the  judg- 
ment and  belief  of  the  deponent  be  very  conducive  to  the  fair  trial 
thereof  to  hold  the  same  at  Liverpool. 

Honymanj  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  rescind 
that  order,  on  the  ground  that  the  affidavit  upon  which  it  was  made  did 
not  warrant  it. 

Milfvard  now  showed  cause. — The  learned  judge  having  in  the  exer- 
cise of  his  discretion  made  the  order,  the  court  will  not  interfere.  It 
was  so  expressly  decided  in  Cartwright  v.  Frost,  3  Hurlst.  &  N.  278.t 
Martin,  B.,  there  said :  '^  I  believe  that  I  should  not  have  made  the 
order :  but  my  brother  Watson  has  done  so ;  and  it  is  a  better  practice, 
if  the  discretion  of  a  judge  has  been  exercised  on  a  matter  of  this  kind, 
that  his  decision  should  be  final,  than  that  we  should  review  it.'*  Bram- 
well,  B.,  said, — *'  Probably  I  should  not  have  made  the  order ;  but  I  do 
not  know  what  influenced  my  Brother  Watson's  mind.  When  a  mistake 
occurs  at  Chambers,  it  is  desirable  that  it  should  be  set  right,  if  it  is 
worth  the  expense  of  doing  so.  But,  in  a  case  like  the  present,  I  think 
it  is  better  to  lay  down  the  rule  that  the  court  will  not  interfere  to  set 
aside  the  judge's  order."  And  Channell,  B.,  added, — '^  The  matter  was 
clearly  one  in  which  the  learned  judge  had  a  diseretion.  A  judge  at 
Chambers  does  not  always  decide  simply  on  the  affidavits  before  him :  it 
;icQoe-|  is  by  no  means  unusual  for  him  *to  act  on  the  admissions  of  the 
-*  parties."  [Bylbs,  J. — There  certainly  is  no  reason  that  I  can  see 
why  the  cause  should  be  tried  at  Liverpool  rather  than  in  London.  £biJ| 
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C.  J. — ^Nor  am  I  aware  that  there  is  any  general  rule  to  preclude  the 
court  from  interfering  in  a  proper  case  with  the  exercise  of  discretion 
by  the  judge  in  a  matter  of  this  sort.]  In  Begg  v,  Forbes,  13  C.  B. 
514  (E.  C.  L.  R.  vol.  76),  a  judge  at  Chambers  having  made  an  order 
to  change  the  venue  from  Middlesex  to  London,  upon  an  affidavit  stating 
that  the  action  was  brought  for  alleged  breach  of  duty  on  the  part  of 
the  defendants  as  the  plaintiff's  agent  in  the  sale  of  indigo,  that  the 
sale  took  place  in  London,  that  the  cause  of  action  (if  any)  arose  there, 
and  that  in  the  judgment  and  belief  of  the  deponent  the  cause  ought 
to  be  tried  by  a  jury  of  merchants  in  London, — the  court  refused  to 
disturb  it. 

Honyman^  in  support  of  the  rule. — The  plaintiff  has  a  right  to  lay 
the  venue  where  he  pleases,  and  the  court  will  not  interfere  to  deprive 
him  of  that  right,  unless  there  is  a  manifest  preponderance  of  conveni- 
ence in  a  trial  at  the  place  to  which  it  is  sought  to  change  the  venue : 
Helliwell  v,  Hobson,  5  C.  B.,  N.  S.  761  (E.  C.  L.  R.  vol.  91).  [Erle, 
G.  J. — I  think,  where  a  learned  judge  has  exercised  a  discretion  in  the 
matter,  the  party  seeking  to  impugn  it  should  show  the  court  some  clear 
reason  for  thinking  that  it  had  not  been  well  exercised.]  Our  affidavit 
shows  that  we  have  several  witnesses  who  reside  in  London,  and  that 
the  removal  of  the  cause  to  Liverpool  will  entail  upon  us  the  necessity 
of  employing  fresh  counsel.  It  is  manifest,  therefore,  that  convenience, 
so  far  as  the  plaintiff  is  concerned,  greatly  preponderates  in  favour  of 
having  the  cause  tried  in  London. 

Erle,  C.  J. — Without  saying  what  would  have  been  *my  r*Qog 
opinion  if  this  had  been  an  original  motion  to  change  the  venue,  !- 
I  think,  that,  a  learned  judge  naving  in  the  exercise  of  his  discretion 
made  the  order,  the  burthen  of  showing  that  he  has  acted  upon  a  mis- 
conception is  cast  upon  the  plaintiff.  He  has  failed  to  do  this,  and 
therefore  I  think  his  rule  must  be  discharged, — the  costs  to  be  defend* 
ant's  costs  of  the  cause  in  any  event. 

The  rest  of  the  court  concurring, 

Rule  discharged  accordingly. 


PROCTOR  and  Others  v.  WILLIAMS  and  Others.     May  1. 

The  eourt  wiU  not  sanction  an  award  which  has  been  made  ex  parte, — one  of  the  parties  having 
withdrawn  from  the  reference  in  ocnsequence  of  the  arbitrator  (a  layman)  insisting,  in  spite 
of  his  protest,  to  retain  the  senricea  of  on  attorney  to  assist  him  at  the  hearing. 

This  was  an  action  by  the  plaintiffs,  who  are  miners,  against  the 
defendants,  the  owners  of  mines  in  Staffordshire,  for  work  and  labour 
in  getting  ironstone  from  the  defendants'  mines.  The  defendants  paid 
into  court  17^.  1^.  3e2.,  and,  as  to  the  residue,  pleaded  never  indebted, 
payment,  and  a  set-off,  for  moneys  due  to  them  from  the  plaintiffs  for 
rent  of  cottages,  and  goods  sola,  &c.  The  cause  was  ripe  for  trial  at 
the  last  Summer  Assizes  at  Stafford,  when  it  was  agreed  to  refer  it  by 
an  order  of  Nisi  Prius  in  the'  usual  terms  to  one  lardley,  a  mining- 
agent  The  first  meeting  was  appointed  to  take  place  before  the  arbi- 
trator at  Wolverhampton  on  the  26th  of  October  last ;  and  on  the  21st, 


386  PROCTOR  v.  WILLIAMS.    E.  T.  1860. 

the  defendants'  attorney  received  from  Messrs.  Doignan  &  Ekworth, 
attorneys  of  Walsall,  a  letter  in  the  following  terms : — 
^oQ^T-t  *"  Proctor  V.  Williams. 

J  "  Dear  Sir, — We  believe  Mr.  J.  Yardley  has  been  appointed 
arbitrator  in  this  cause,  and  that  an  appointment  has  been  made  to  pro- 
ceed at  the  Swan  Hotel,  Wolverhampton,  on  Wednesday  next,  at  10. 
Mr.  Tardley  has  requested  our  Mr.  Duignan  to  attend  for  the  purpose 
of  advising  him  on  any  legal  questions  that  may  arise :  and  we  shall  feel 
obliged  by  your  forwarding  to  us,  at  your  earliest  convenience,  a  copy 
of  the  pleadings,  or  a  copy  of  the  particulars  (if  any),  and  of  the  order 
of  reference.** 

The  parties  with  their  respective  counsel  and  attorneys  met  at  the 
time  and  place  appointed  for  the  purpose  of  proceeding  with  the  refer- 
ence. Finding  Mr.  Duignan  sitting  at  the  side  of  the  arbitrator,  the 
defendants'  counsel  inquired  what  he  was  there  for ;  and,  on  Duignan's 
saying  he  was  there  for  the  purpose  of  assisting  Mr.  Tardley,  the  de- 
fendants' counsel  protested  against  the  cause  being  tried  before  any  one 
but  the  appointed  arbitrator,  addmg  that  the  understanding  between  the 
parties  was,  that  no  legal  gentleman  should  be  employed.  Mr.  Yardley 
thereupon  said :  "  Mr.  Duignan  is  not  here  to  advise  me,  but  to  take  notes 
of  the  evidence,  as  I  myself  am  not  expert  at  taking  notes :  in  fact,  he 
is  here  simply  as  my  clerk."  The  defendants  thereupon  proposed  to 
pay  the  expense  of  employing  a  short-hand  writer  for  that  purpose ;  bat 
they  objected  to  any  legal  gentleman  being  so  employed.  Mr.  Yard- 
ley  then  asked  Mr.  Duignan  whether  or  not  he  was  entitled  to  have  him 
there :  to  which  that  gentleman  answered, — ''It  is  quite  in  your  discre- 
tion whether  you  keep  me  in  the  room  or  not.  I  advise  you  to  do  as 
you  think  proper."  Upon  this  Mr.  Yardley  said :  "  Then  I  shall  go  on 
with  the  case."  The  defendants'  counsel  formally  protested  against 
4,000-1  this  determination  of  the  arbitrator,  and  ^withdrew.  The  arbi- 
-^  trator  proceeded  ex  parte,  Mr.  Duignan  being  present ;  and  ulti- 
mately he  made  an  award  in  favour  of  the  plaintiffs. 

Grajff  in  Michaelmas  term  last,  on  behalf  of  the  defendants  obtained 
a  rule  calling  upon  the  plaintiffs  to  show  cause  why  the  award  should 
not  be  set  aside,  on  the  ground  of  misconduct  in  the  arbitrator,  in  call- 
ing in  an  attorney  as  his  adviser  and  assessor  contrary  to  the  agreement 
of  reference  and  the  protest  of  the  defendants,  and  that  he  had  made 
his  award  in  the  absence  of  the  defendants,  and  without  hearing  their 
evidence  and  the  evidence  of  their  witnesses. 

Pigottf  Serjt.,  and  KeneaUy^  showed  cause. — The  conduct  of  the 
arbitration  is  entirely  in  the  discretion  of  the  arbitrator :  he  is  entitled 
to  take  any  adviser  he  pleases.  [Eble,  C.  J. — Has  the  court  ever 
sanctioned  an  award  made  under  the  advioe  of  an  attorney  whose  pre- 
sence had  been  objected  to  ?]  What  right  had  the  defendants  to  object 
to  Mr.  Duignan  7  Who  is  to  determine  what  legal  advice  the  arbitrator 
shall  take  ?  [Erle,  0.  J. — I  should  strongly  advise  any  arbitrator  not 
to  insist  upon  the  presence  of  an  obnoxious  person.  The  judgment  the 
parties  stipulated  for  here,  was,  Mr.  Yardley 's  judgment.]  Plus  any 
advise  he  might  choose  to  take  for  his  guidance.  [Willes,  J. — Have 
you  any  case  where  the  interference  of  an  attorney  nas  been  permitted, 
except  for  the  purpose  of  making  the  award  formal  and  correct  7  I  can 
find  none.     This  proceeding  on  the  part  of  the  arbitrator  gives  the 
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parties  a  different  tribunal  from  that  which  they  bargained  for.].    In 
Kussell  on  Arbitration,  2d  edit.  204,  it  is  said :  '^  By  the  general  princi* 
pie  of  law,  one  who  has  an  authority  from  another  to  do  an  act  for  him 
must  execute  it  himself,  and  cannot  transfer  it  to  a  *third  person,  r^oog 
this  maxim  being  expressed  ^  delegatus  non  potest  delegare  ;*  for,  ^ 
this  being  a  confidence  and  trust  reposed  in  the  party,  cannot  be  assigned 
to  a  stranger,  of  whose  ability  and  integrity  he  for  whom  the  act  is  to 
be  done  can  form  no  opinion.     The  particular  authority  conferred  on  an 
arbitrator  forms  no  exception  to  this  general  rule,  for  it  is  but  a  naked 
power.    He  must,  therefore,  perform  his  duties  in  person :  he  may  neither 
delegate  them  to  another,  nor  elect  others  to  act  with  him,  unless  the 
sabmission  expressly  authorize  such  a  course.     But,  though  an  arbitrator 
may  not  delegate  his  authority,  that  is,  agree  beforehand  to  be  bound  by 
what  another  may  decide,  the  cases  are  numerous  to  show  that  an  arbi- 
trator may  submit  a  material  question  affecting  the  merits  of  the  case  to 
another,  and,  after  hearing  his  opinion,  adopt  it  as  his  own,  upon  the 
credit  which  he  gives  to  the  judgment  and  skill  of  the  person  to  whom 
he  refers."     [WiLLBS,  J.,  referred  to  Emery  t;.  Wase,  6  Ves.  846,  8 
Yes.  504  (a).]     In  numerous  cases,  an  arbitrator  has  been  held  to  be 
jostified  in  taking  the  opinion  of  counsel  to  guide  him :  see  Goodman  v. 
Sayers,  2  Jac.  249 ;  Soulsby  v.  Hodgson,  8  Burr.  1474 ;  In  re  Hare,  6 
N.  C.  158  { E.  C.  L.  R.  vol.  87),  8  Scott  367.     That  which  was  done  in 
the  last-mentioned  case  was  infinitely  more  objectionable  than  what  was 
dene  here. 
ITuddleston^  Q.  C,  and  Grai/j  contri,  were  not  called  upon. 
Erle,  G.  J. — I  feel  not  the  smallest  misgiving  in  saying  that  we  shall 
be  properly  administering  the  law  by  making  this  rule  absolute.     It  is 
of  the  essence  of  these  transactions  that  the  parties  should  be  satisfied 
that  tbey  come  before  an  impartial  tribunal.     Here  is  a  lay  arbitrator 
chosen  by  the  parties ;  and  he  begins  *with  a  stipulation  that  he  r«oQA 
shall  have  a  lawyer  at  his  elbow  to  assist  him  from  time  to  time  ^ 
with  bis  advice.     Looking  at  the  way  in  which  Mr.  Duignan  forced  his 
attendance  on  the  parties  after  he  was  objected  to  by  one  of  them,  and 
at  the  contradictory  reasons  by  which  he  sought  to  justify  his  presence, 
I  think  the  defendants  were  perfectly  justified  in  saying  that  the  tribunal 
was  not  the  tribunal  of  their  selection,  and  not  a  satisfactory  one.     I 
think  a  decision  come  to  by  the  arbitrator  in  such  a  manner  as  this  is 
not  one  which  a  court  of  justice  ought  to  force  on  the  parties.     I  cannot 
help  observing  that  the  gentleman  who  advised  Mr.  Yardley  to  adopt 
the  course  he  did  seems  to  have  a  very  improper  sense  of  his  duty. 

Williams,  J. — I  also  think  that  this  rule  should  be  made  absolute. 
I  do  not  impute  moral  impropriety  to  the  arbitrator :  but  I  think  he  has 
been  guilty  of  legal  misconduct.  When  the  parties  agreed  to  have  their 
dispute  settled  by  a  lay  arbitrator,  I  think  either  of  them  had  just 
ground  for  remonstrance  when  they  found  that  a  legal  gentleman  was 
to  be  present  throughout  the  proceedings  for  the  purpose  of  regulating 
the  conduct  of  the  arbitration.  On  the  objection  being  made,  the  arbi- 
trator at  first  said  Mr.  Duignan  was  attending  in  the  capacity  of  his 
clerk.  The  defendants  then  proposed  that  Mr.  Duignan's  place  should 
be  taken  by  a  short-hand  writer :  but  the  arbitrator  persisted  in  retain- 
ing him  there  as  his  legal  adviser.  Under  these  circumstances,  I  think 
the  defendants  were  perfectly  justified  in  withdrawing  from  the  reference. 
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And,  upon  the  whole,  I  think  it  is  reasonable  to  say  that  the  conduct  of 
the  arbitrator  in  insisting  on  retaining  Mr.  Duignan,  was  such  miscon- 
duct as  to  justify  us  in  setting  aside  the  award* 

„oQ^-|       WiLLKS,  J. — I  am  entirely  of  the  same  opinion.     I  *am  satis- 
J  fied  that  the  tribunal  before  which  the  defendants  were  called 
upon  to  proceed  was  not  the  tribunal  by  whose  decision  they  agreed  to 
be  bound. 

Kbating,  J. — I  also  think  that  the  arbitrator  was  not  justified  in 
going  on  after  the  defendants  had  in  consequence  of  the  course  he 
thought  proper  to  take  withdrawn  from  the  reference. 

Rule  absolute,  without  costs. 


PHILLIPS  and  Another  v.  DICKSON.    ApHl  21. 

Adrantage  cannot  be  taken  of  the  5th  seotion  of  the  MereantUe  Law  Amendment  Act,  19  A  30 

Viet  0.  97,  upon  motion. 

The  5th  section  of  the  Mercantile  Law  Amendment  Act,  1856  (19  k 
20  Vict.  c.  97),  enacts  that  "  every  person  who,  being  surety  for  the  debt 
or  duty  of  another,  or  being  liable  with  another  for  any  debt  or  duty, 
shall  pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  have 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment,  specialty,  or 
other  security  which  shall  be  held  by  the  creditor  in  respect  of  such  debt 
or  duty,  whether  such  judgment,  specialty,  or  other  security  shall  or 
shall  not  be  deemed  at  law  to  have  been  satisfied  by  the  payment  of  the 
debt  or  performance  of  the  duty,  and  such  person  shall  be  entitled  to 
stand  in  the  place  of  the  creditor,  and  to  use  all  the  remedies,  and,  if 
need  be,  and  upon  a  proper  indemnity,  to  use  the  name  of  any  creditor, 
in  any  action  or  other  proceeding  at  law  or  in  equity,  in  order  to  obtain 
from  the  principal  debtor,  or  any  co-surety,  co-contractor,  or  co-debtor, 
as  the  case  may  be,  indemnification  for  the  advances  made  and  loss  sub- 
*^921  ^^^^^^  ^7  ^^^  person  '"who  shall  have  so  paid  such  debt  or  per- 
^  formed  such  duty,  and  such  payment  or  performance  so  made  by 
such  surety  shall  not  be  pleadable  in  bar  of  any  such  action  or  other 
proceeding  by  him :  Provided  always,  that  no  co-surety,  co-contractor, 
or  co-debtor,  shall  be  entitled  to  recover  from  any  other  co-surety,  co- 
contractor,  or  co-debtor,  by  the  means  aforesaid,  more  than  the  just  pro- 
portion to  which,  as  between  those  parties  themselves,  such  last-men- 
tioned person  shall  be  justly  liable." 

Coleridge^  on  behalf  of  the  defendant,  moved  for  a  rule  under  the 
above  section  calling  upon  the  plaintiffs  to  show  cause  why  they  should 
not  forthwith  assign  to  the  defendant  any  judgment,  specialty,  or  seca- 
rity  now  held  by  them  or  either  of  them  in  respect  of  the  debt  for  which 
judgment  was  recovered  in  this  action,  and  particularly  a  duplicate 
judge's  order,  dated  the  2Sd  of  June,  1859,  made  in  the  Matter  of 
Messrs.  Phillips  &  Son,  and  others,  on  the  ground  that  such  judgment 
so  recovered  had  been  since  paid  and  satisfied  by  the  defendant.  The 
application, — which  had  been  already  made  to  Crompton,  J.,  at  Cham- 
bers, and  refused, — was  founded  upon  an  aflSdavit  which  stated  in  sub- 
stance,  that,  in  the  year  1852,  a  company  called  The  Melbourne  Oold 
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and  General  Mining  Association  was  established  in  London,  and  that 
General  Sir  J.  G.  Chatter  ton  and  Lieutenant-Colonel  L.  S.  Dickson  (the 
now  defendant)  were  two  of  the  members  of  the  managing  committee  of 
the  said  association :  that  Messrs.  Bristow  &  Co.  and  Mr.  Ellaby  were 
the  solicitors  of  the  said  association :  that,  in  November,  1852,  an  adtion 
at  law  was  commenced  against  certain  members  of  the  said  committee, 
including  the  said  General  Chatterton  and  Lieutenant- Colonel  Dickson, 
who  were  ^defendants  thereto,  and  that  such  action  was  defended  r^oqq 
by  Ellaby  on  behalf  of  the  said  committee;  that  some  of  the  *- 
members  of  the  committee,  and  defendants  to  the  said  action,  being  dis- 
satisfied with  Ellaby's  conduct  of  the  action,  instructed  Messrs.  Phillips 
k  Son  to  substitute  themselves  as  attorneys  for  the  defendants  in  the 
action  in  place  of  Ellaby,  and  to  continue  their  defence  to  that  action ; 
that  Phillips  &  Son  accordingly  became  the  attorneys  for  the  defendants 
in  the  action,  which  resulted  in  a  verdict  for  the  plaintiffs ;  that  the  bill 
of  costs  of  the  now  plaintiffs  in  reference  to  the  said  business  amounted 
to  the  sum  of  3702.  178.  6c2.,  and  that  there  was  paid  during  the  progress 
and  in  respect  thereof  1682.  8a.  4(2.,  leaving  2022.  9a.  2d.  alleged  to  bo 
due  from  the  members  of  the  said  committee,  including  General  Chatter- 
ton  and  Lieutenant-Colonel  Dickson,  in  respect  thereof;  that  a  signed 
bill  of  costs  was  in  October,  1853,  delivered  by  the  now  plaintiffs  to 
General  Chatterton  and  Lieutenant-Colonel  Dickson ;  that  the  committee 
(including  General  Chatterton  and  Lieutenant-Colonel  Dickson)  in- 
structed the  plaintiffs  from  time  to  time  to  act  in  their  behalf  in  various 
other  matters  of  business  connected  with  the  association,  and  the  com- 
mittee became  indebted  to  the  plaintiffs  in  the  sum  of  5812.  15a.  for 
costs  alleged  to  have  been  incurred  by  them  in  respect  thereof;  that  the 
association  was  unsuccessful,  and,  towards  the  end  of  1854,  its  offices 
were  given  up,  and  it  ceased  to  have  any  place  of  business  or  any  secre- 
tary ;  that  the  bill  of  costs  last  mentioned  was  on  or  about  the  15th  of 
May,  1856,  delivered  to  the  chairman  of  the  association  ;  that  an  action 
was  commenced  against  Lieutenant-Colonel  Dickson  upon  such  bill  on 
the  25th  of  June,  1859,  the  writ  being  endorsed  as  follows, — 

*394]  u  To  balance  of  account  delivered  24th  October,  1853  202  9  2 
'^  Interest  thereon  from  the  5th  February,  1856,  to  the 

25th  June,  1859 34     5  11 

''Bill  delivered  the  15th  of  May,  1856  .  .  681  14  0 
'^  Interest  thereon  from  date  of  delivery  to  the  25th  of 

June,  1859 90     9  10 


£908  18  11" 


that  the  said  action  came  on  to  be  tried  before  Erie,  C.  J.,  and  a  special 
jury,  at  the  sittings  at  Guildhall  after  Michaelmas  Term,  1859,  when  a 
verdict  was  taken  for  the  plaintiff  by  consent  for  500/.,  but  no  judgment 
^as  to  be  entered  up  except  on  default  by  the  defendant  in  the  perform- 
ance of  certain  terms ;  that  the  costs  of  the  plaintiffs  in  that  action  were 
taxed  at  171Z.  15a.  Sd. ;  that,  default  having  been  made  by  the  defend- 
ant, judgment  was  signed  on  the  28th  of  January,  1860,  and  execution 
issued ;  that  the  said  judgment-debt  and  costs,  together  with  the  costs 
of  eiecuClon^.&c,  were  on  the  same  day  paid  to  the  plaintiffs;  that 


894  PHILLIPS  V.  DICKSON.    E.  T.  1860. 

Messrs,  Phillips  &  Son,  on  the  8th  of  January,  1859,  issued  a  writ 
against  General  Chatterton,  out  of  the  Irish  Court  of  Queen's  Bench 
for  the  recovery  of  the  selfsame  balance  of  202Z.  98.  2d.  due  on  the  said 
bill  of  costs,  and  for  the  selfsame  bill  of  costs  amounting  to  5812. 15i.; 
and  that  the  proceedings  in  that  action  were  on  the  23d  of  June,  1859, 
stayed  by  an  order  of  Erie,  J.,  as  follows : — 

"  Upon  hearing  the  counsel  for  General  Sir  J.  C.  Chatterton,  Bart, 
and  Messrs.  Phillips  &  Son,  I  do  order  that  all  further  proceedings 
herein  and  in  Ireland  be  stayed,  on  payment  of  550Z.  by  General  Sir 
♦aOSl  *'^*  ^'  Chatterton  to  Messrs.  Phillips  &  Son  in  manner  follow- 
J  ing, — viz.  50Z.  down,  50/.  in  a  fortnight  or  month,  and  50t  every 
four  months,  till  paid ;  such  payments  to  be  secured  by  a  life  policy  for 
500Z.,  to  be  assigned  to  H.  D.  Phillips  as  trustee  to  pay  Messrs.  Phillips 
&  Son  in  the  first  place  such  550/.,  or  balance  remaining  unpaid  at 
death,  and,  in  the  next,  in  trust  for  John  Hollingshed,  official  manager, 
or  Messrs.  Willoughby ;  with  a  covenant  by  General  Chatterton  to  pay 
premiums  in  the  usual  way ;  and  that,  in  default  of  payment  of  the  said 
instalments,  the  balance  unpaid  to  become  due ;  with  liberty  to  Messrs. 
Phillips  &  Son  to  appropriate  the  payments  to  such  parts  of  their  claims 
as  they  please ;  but  that  this  order  be  without  prejudice  to  any  rights 
Messrs.  Phillips  k  Son  may  have  against  any  other  persons  in  respect 
thereof,  without  costs  on  either  side ;  and  that  no  further  recourse  be 
had  against  the  said  General  Chatterton.*' 

The  affidavit  further  stated  that  a  demand  on  behalf  of  the  defendant 
had  been  duly  made  of  an  assignment  to  him  of  the  said  order  of  the 
23d  of  June,  1859,  and  of  every  judgment,  specialty,  or  other  security 
now  held  by  the  said  Messrs.  Phillips  &  Son  in  respect  of  the  said  bills 
of  costs  for  which  the  said  actions  were  brought,  but  that  the  said  Messrs. 
Phillips  &  Son  had  declined  to  comply  therewith. 

It  was  submitted  that  this  was  a  case  in  which  the  defendant  was 
entitled  to  avail  himself  of  the  5th  section  of  the  Mercantile  Law 
Amendment  Act.  [Erls,  C.  J. — The  object  of  the  motion  is,  to  put 
an  obstacle  in  the  way  of  the  plaintiffs'  proceeding  against  General 
Chatterton.  If  the  general  had  been  a  co-defendant  here,  the  case 
would  have  been  within  ObQ  statute.  Btlbs,  J. — Colonel  Dickson  may 
obtain  contribution  from  General  Chatterton  without  our  aasistance. 
WiLLES,  J. — ^No  power  is  given  by  the  statute  to  apply  to  the  court 
♦^961  *°^  motion  for  an  order.  Possibly  you  may  have  a  remedy  by 
^  action :  but  this  court  has  no  power  to  decree  specific  perform- 
ance, direct  or  indirect.]  If  any  one  is  entitled  to  go  on  against  Gene- 
ral Chatterton,  it  is  Colonel  Dickson.  He  is,  therefore,  the  only  person 
who  can  apply.  [Willbs,  J. — You  must  request  the  plaintiffs  to 
assign;  and,  if  they  refuse,  you  may  bring  an  action,  and  then  the 
opinion  of  a  court  of  error  may  be  taken.  Keating,  J. — Why  cannot 
General  Chatterton  apply  to  the  court  to  stay  the  proceedings  against 
him  on  the  judge's  order,  on  the  ground  that  the  plaintiffs  have  already 
recovered  the  whole  amount  from  Colonel  Dickson  ?]  It  may  be  a 
question  whether  the  plaintiffs  have  recovered  the  whole  amount  they 
are  entitled  to. 

Per  Curiam. — The  defendant's  only  way  of  availing  himself  of  this 
provision  of  the  statute  is  by  an  action.  At  all  events,  we  think  it  can- 
not be  done  by  a  summary  motion.    And  we  ought  not  hastily  to  assume 
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a  jarisdiction  which  practically  has  the  effect  of  depriving  the  opposite 
party  of  the  opportunity  of  taking  the  opinion  of  a  court  of  error. 

Rule  refused. 


*THE  EUROPEAN  AND  AMERICAN  STEAM  SHIPPING  r,.Q07 
COMPANY,  LIMITED,  v.  CROSSKEY  and  Others.     L  "^"^^ 

Jan.  27. 

When  two  arbitrators  are  empowered  to  appoint  an  nmpire,  such  appointment  mnsi  be  the  act 
of  the  wiU  and  judgment  of  the  two,  and  most  not  be  the  result  of  chance  or  lot 

Tiro  arbitrators  met  for  the  appointment  of  an  umpire.  Each  proposed  one,  but,  thongh  both 
were  assumed  to  be  fit  persons  to  be  appointed,  neither  of  the  arbitrators  would  consent  to 
withdraw  bis  nominee.  It  was  then  agreed  between  them  that  the  names  should  be  vrrittcn 
apon  two  slips  of  paper  and  placed  in  a  hat,  and  that  the  one  first  drawn  should  be  the 
umpire.  This  having  been  done,  the  two  arbitrators  went  together  to  the  person  chosen,  and 
reqaested  him  to  act : — Held,  that  one  of  the  parties  to  the  reference  was  entitled^  upon  thesa 
facts  coming  to  his  knowledge,  to  reyoke  his  submission. 

J.  Brown,  on  a  former  day  in  this  term,  obtained  a  rule  calling  npon 
the  plaintiffs  to  show  canse  why  the  defendants  should  not  be  at  liberty 
to  revoke  the  submission  to  arbitration  in  this  case,  or  why  an  umpire 
or  a  third  arbitrator  should  not  be  appointed  by  the  court  pursuant  to 
the  12th  section  of  the  Common  Law  Procedure  Act,  1854,  17  &  18 
Vict.  c.  125.(a) 

♦The  facts  disclosed  by  the  affidavits  were  as  follows : — Cer-  r^ogo 
tain  matters  in  difference  between  the  parties  had  been  agreed  to  '- 
be  referred  to  the  arbitration  of  George  Broom  and  George  Harvey 
Jay,  accountants,  and  such  umpire  as  should  be  selected  by  them  before 
entering  upon  the  reference ;  whose  award,  or  the  award  of  any  two  of 
them,  should  be  binding.  Broom  was  the  arbitrator  appointed  by  the 
plaintiffs ;  Jay  by  the  defendants.  Shortly  after  their  appointment 
Messrs.  Broom  and  Jay  met  for  the  purpose  of  selecting  an  umpire. 
They  agreed  as  to  the  requisite  qualifications  for  an  umpire  in  such  a 
case ;  but  they  could  not  agree  as  to  the  person  to  be  appointed.  Broom 
▼rote  the  name  of  one  Webb  on  a  piece  of  paper,  and  Jay  in  like  man- 
ner wrote  the  name  of  one  Edwards ;  and  they  exchanged  papers.    Some 

(a)  Which  euacti,  that,  '*  if  in  any  oaae  of  arbitration,  the  doeument  authorising  the  reference 
proride  that  the  reference  shall  be  to  a  single  arbitrator,  and  all  the  parties  do  not,  after  differences 
Hare  srisen,  concur  in  the  appointment  of  an  arbitrator ;  or  if  any  appointed  arbitrator  refuse  to 
ut,  or  become  incapable  of  acting,  or  die,  and  the  terms  of  such  doeument  do  not  show  that  it  was 
intended  that  such  Tacancy  should  not  be  supplied,  and  the  parties  do  not  concur  in  appointing 
a  Dew  one ;  or  if,  where  the  parties  or  two  arbitrators  are  at  liberty  to  appoint  an  umpire  or 
ibird  arbitrator,  such  parties  or  arbitrators  do  not  appoint  an  umpire  or  third  arbitrator ;  or  if 
V)J  appointed  umpire  or  third  arbitrator  refuse  to  act,  or  become  incapable  of  acting,  or  die, 
ftnd  the  terms  of  the  document  authorizing  the  reference  do  not  show  that  it  was  intended  that 
laeh  a  vacancy  should  not  be  supplied,  and  the  parties  or  arbitrators  respectively  do  not  ap< 
poiDt  a  new  one ; — then,  in  every  such  instance,  any  party  may  serve  the  remaining  parties  or  the 
arbitrators,  as  the  case  may  be,  with  a  written  notice  to  appoint  an  arbitrator,  umpire,  or  third 
arbitrator  respeotively ;  and  if  within  seven  clear  days  after  such  notice  shall  have  been  served, 
no  arbitrator,  umpire,  or  third  arbitrator  be  appointed,  it  shall  be  lawful  for  any  judge  of  any 
of  the  saperior  courts  of  law  or  equity  at  Westminster,  upon  summons  to  be  taken  out  by  the 
party  having  served  such  notice  as  aforesaid,  to  appoint  an  arbitrator,  umpire,  or  third  arbi- 
trator, as  the  case  may  be ;  and  such  arbitrator,  umpire,  and  third  arbitrator  respoctively  shall 
^are  the  like  power  to  act  in  the  reference,  and  make  an  award,  as  if  he  had  been  appointed  by 
consent  of  aU  parties." 
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discussion  then  arose  as  to  the  relative  merits  of  the  two  parties  thus 
named :  and,  eventually,  neither  being  willing  to  recede  from  his  nomi- 
nation, it  was  agreed  between  them  that  the  two  papers  should  be  placed 
in  a  hat,  and  that  the  person  whose  name  was  first  drawn  should  be  the 
umpire.  Webb's  name  being  drawn,  Broom  and  Jay  went  together  to 
him  and  requested  him  to  act  as  umpire,  which  he  consented  to  do ;  and 
thereupon  the  arbitration  proceeded  before  the  three.  After  six  or 
seven  meetings  had  been  held,  the  circumstances  under  which  Webb's^ 
appointment  had  taken  place  coming  to  the  knowledge  of  the  defend- 
ants, the  latter  declined  to  proceed  any  further  with  the  reference. 
*S991       *^'  ^*^^^>  Q"  ^'^  Sannen^  and  Kaye^  now  showed  *cause.— 

^  It  may  be  conceded  that  a  bare  appointment  of  an  umpire  by 
lot  is  illegal.  It  has  repeatedly  been  so  decided :  see  In  re  Gassell,  9 
B.  &  C.  624  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  655,  Ford  v.  Jones,  3  B. 
&  Ad.  248  (E.  C.  L.  R.  vol.  28).  But  that  rule  cannot  apply  where  the 
parties  have  acquiesced  in  the  appointment  by  attending  meetings  before 
the  umpire.  [Williams,  J. — ^In  a  case  of  lu  re  Jamieson  and  Bions, 
4  Ad.  &  E.  945  (E.  C.  L.  R.  vol.  SI),  it  was  held,  that,  where  arbitra- 
tors have  decided  the  choice  of  an  umpire  by  tossing  up,  the  acqui- 
escence of  parties  subsequently  to  the  choice,  and  befbre  the  reference 
is  proceeded  in,  does  not  render  the  appointment  valid^  unless  the  parties 
acquiescing  have  knowledge  of  all  the  circumstances  under  which  the 
choice  was  made.]  Looking  at  all  the  circumstances,  it  cannot  be  said 
that  this  was  a  pure  appointment  of  an  umpire  by  lot ;  the  arbitrators 
having  agreed  beforehand  that  both  the  persons  named  were  fit  and  pro- 
per persons  to  be  chosen  as  umpire,  and  both  having  afterwards  gone  to 
Webb,  the  person  upon  whom  the  lot  fell,  to  request  him  to  undertake 
the  duty.  In  Neale  v.  Ledger,  16  East  51,  the  two  arbitrators  having 
each  proposed  a  third,  and  neither  of  them,  liking  to  abandon  his  own 
choice,  though  not  disapproving  of  the  other's  choice,  they  agreed  to 
toss  up  which  of  the  two  proposed  should  be  nominated :  and  the  award 
made  by  one  of  the  arbitrators  originally  appointed  and  the  third  thus 
chosen,  was  upheld  by  the  court, — Lord  EUenborough  distinguishing  the 
case  from  the  case  of  a  tossing  up  which  of  the  two  should  nominate  a 
third.  That  case  was  referred  to  and  distinguished  in  Re  Gassell,  bat 
not  expressly  overruled. 

Lushy  Q.  C,  and  Browrij  in  support  of  the  rjile. — The  arbitrators 
were  deputed  to  select,  to  exercise  their  unbiassed  judgment  and  dis- 
*4001  ^^®*^^"  ^°  ^^^  choice  of  an  *umpire,  not  to  draw  lots.     The  cases 

-J  are  clear  and  uniform  in  the  condemnation  of  such  a  course. 
Thus,  in  the  case  of  In  re  Gassell,  9  B.  &  C.  624  (E.  C.  L,  R.  vol.  17), 
4  M.  &  R.  555,  a  submission  was  made  to  two  arbitrators  and  to  such 
third  person  as  they  should  appoint ;  the  award  to  be  made  by  any  two 
of  the  three.  The  two  arbitrators  met  for  the  purpose  of  appointing  a 
third,  and,  not  being  able  to  concur  in  such  appointment,  it  was  agreed 
between  them  that  each  of  them  should  name  two,  and  that  the  names 
of  the  four  should  be  put  into  a  hat,  and  that  the  name  drawn  should  be 
the  third  arbitrator ;  and  the  arbitrator  was  so  appointed.  The  awanl 
was  made  by  one  of  the  arbitrators  originally  named  and  the  person  so 
appointed  by  the  two :  and  it  was  held  that  the  appointment  of  the 
third  arbitrator  was  bad,  inasmuch  as  the  choice  of  the  third  ought  to 
have  been  the  act  of  the  will  and  judgment  of  the  two,  and  matter  of 
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choice,  not  chance.  Lord  Tenterdefi,  in  giving  tbe  judgment  of  the 
court,  lays  down  this  general  rule, — "The  parties  to  the  reference 
expect  the  concurring  judgment  of  the  two  m  the  appointment  of  a 
third ;  and  we  think  it  better  not  to  decide  the  present  case  upon  any 
Dice  ground  of  resemblance  to  or  difference  from  the  others,  which  might 
lead  to  discussion  and  litigation  in  other  oases,  but  to  lay  it  down  as  a 
l^eneral  rule,  that  the  appointment  of  a  third  person  must  be  the  act  of 
the  will  and  judgment  of  the  two,  must  be  matter  of  choice  and  not  of 
chance,  unless  the  parties  consent  to  or  acquiesce  in  some  other  mode.'' 
[Erle,  C.  J. — Two  arbitrators  being  about  to  name  an  umpire,  and 
mutually  relying  upon  and  respecting  each  other's  judgment,  one  sug- 
gests a  man  ana  assures  the  other  that  he  is  a  fit  and  proper  person  to 
be  appointed,  and  the  other,  relying  upon  that  representation,  assents 
to  his  appointment.]  It  is  submitted  that  that  will  not  do :  the  party 
appointing  the  arbitrator  has  a  right  to  *the  exercise  of  the  judg-  r+^A-t 
ment  and  discretion  of  the  person  he  has  selected  to  represent  *• 
him  on  the  reference.  [Williams,  J. — You  would  say  that  the  transac- 
tion in  effect  amounts  to  this, — that,  when  they  meet  to  choose  an 
umpire,  Jay  says  to  Broom^  '^  I  have  such  confidence  in  you,  that,  upon 
your  representation  and  assurance,  I  think  Webb  a  very  fit  man  to  be 
tossed  up  for."]  It  really  amounts  to  no  more  than  that.  In  In  re 
Bodson  and  Drewry,  7  Dowl.  P.  C.  569,  where  the  appointment  of  an 
umpire  was  by  lot  consented  to  by  the  attorney's  clerks,  but  not  by  the 
attorneys  themselves,  or  their  clients,  the  appointment  was  held  bad, 
although  the  parties,  in  ignorance  of  the  mode  of  appointment,  had 
attended  the  arbitrator.  Littledale,  J.,  there  says:  "It  was  finally 
settled  in  In  re  Cassell,  after  a  review  of  the  previous  decisions,  that, 
where  two  arbitrators  were  appointed,  with  power  to  name  a  third,  and 
the  two  appointed  placed  the  names  of  four  persons  in  a  hat,  and  drew 
one  out,  who  was  appointed,  such  an  appointment  was  bad.  As  a 
general  rule  it  was  laid  down  '  that  the  appointment  of  the  third  person 
must  be  an  act  of  the  will  and  judgment  of  the  two,  and  must  be  a  mat- 
ter of  choice,  and  not  of  chance :'  but  Lord  Tenterden  adds,  '  unless  the 
parties  consent  to  or  acquiesce  in  some  other  mode.'  In  the  case  of 
Ford  V.  Jones,  3  B.  &  Ad.  248  (E.  C.  L.  R.  vol.  23),  which  was  a  sub- 
sequent case,  Lord  Tenterden  says,  *,The  principle  laid  down  in  the  case 
of  In  re  Cassell  appears  to  me  very  sound,  that  the  appointment  of  an 
umpire  must  be  matter  of  choice,  and  not  of  chance.  I  thought  the 
rule  had  been  so  clearly  stated  in  that  case  as  to  exclude  all  subtle  dis- 
tinctions for  the  future.'  However,  Lord  Tenterden's  hopes  do  not 
seem  to  have  been  realized,  for,  in  In  re  Tunno  and  Bird,  5  B.  &  Ad. 
488,  2  N.  &  M.  328,  the  consent  of  the  parties  was  held  sufficient  to 
make  an  appointment  by  lot  valid  :  *and  the  same  was  decided  f^am 
in  In  re  Jamieson  and  Binns,  4  Ad.  &  E.  945  (E.  C.  L.  B.  vol.  ^ 
31),  though,  in  that  case,  the  appointment  was  held  bad,  as  the  parties 
had  not  a  knowledge  of  all  the  circumstances  under  which  the  choice 
was  made.  The  exception,  therefore,  of  Lord  Tenterden  in  In  re  Cas- 
sell has  been  adopted  by  the  courts.  I  think,  perhaps,  it  would  have 
been  well  if  it  had  not  been.  However,  I  must  adopt  it  also  in  the  case 
BOW  before  me."  In  a  still  more  recent  case  of  In  re  Greenwood,  9 
Ad.  &  E.  699  (E.  C.  L.  B.  vol.  36),  it  was  held,  that,  where  arbitrators 
are  empowered  to  choose  an  umpire,  and,  having  differed  in  their  nomi- 
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nations,  make  the  appointment  bj  lot,  and  then  inform  the  litigating 
parties  '^  that  they  have  mutually  chosen"  A.  B.  to  be  umpire,  and  the 
parties  thereupon  assent  to  the  choice,  neither  party  is  bound  by  such 
acquiescence,  if  given  in  ignorance  of  the  real  state  of  facts.  And 
Lord  Denman  says :  '^  The  presumption,  at  all  events,  is  against  the 
election  of  an.  umpire  by  lot.  Such  a  transaction  should  at  least  be 
fully  explained.  It  should  appear  that  each  arbitrator  exercised  his 
judgment  on  the  fitness  of  the  person  to  be  balloted  for,  and  that  the 
parties  knew  of  the  course  about  to  be  adopted.  Here,  it  is  not  clear 
that  the  parties  had  that  advantage,  or  that  each  of  the  arbitraton  knew 
both  the  persons  proposed  as  umpires.  The  litigating  parties,  it  appears, 
were  told  that  the  arbitrators  had  chosen  Atkinson :  but  that,  if  imply- 
ing that  they  had  exercised  their  judgment,  might  be  a  complete  misre- 
presentation." Here,  there  was  no  exercise  of  judgment  by  Mr.  Jay. 
He  appears  to  have  left  the  fitness  of  Webb  entirely  to  the  judgment 
and  discretion  of  Broom.  The  only  judgment  he  himself  exercised  in 
the  matter  was  upon  the  honour  and  truthfulness  of  his  opponent.  He 
was  clearly  guilty  of  a  breach  of  the  duty  he  was  appointed  to  perform, 
in  thus  surrendering  his  judgment. 

*40^1  *Erlb,  C.  J. — I  am  strongly  of  opinion  that  the  case  of  Nealc 
-I  V.  Ledger,  16  East  51,  was  well  decided,  and  am  very  determined 
to  act  upon  it  whenever  a  case  shall  be  brought  within  it.  But  here  I 
am  not  clear  that  Jay,  in  assenting  to  the  fitness  of  Webb  to  be  the 
umpire,  was  not  entirely  surrendering  his  own  judgment,  and  putting 
faith  in  Broom.  I  am,  therefore,  unable  to  distinguish  the  case  from 
In  re  Cassell,  9  B.  &  C.  624  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  555,  and 
the  deliberate  judgment  there  come  to  by  Lord  Tenterden,  against  his 
first  impression,  that  the  parties  to  the  reference  expect  the  concurring 
judgment  of  the  two  in  the  appointment  of  a  third,  and,  as  a  general 
rule,  the  appointment  of  the  third  person  must  be  the  act  of  the  will  and 
judgment  of  the  two, — must  be  matter  of  choice,  and  not  of  chance. 
And,  that  decision  having  been  at  least  twice  since  recognised,  I  feel  it 
impossible  to  yield  to  my  own  notions  of  the  matter.  The  rule  will, 
therefore,  be  absolute  for  a  revocation  of  the  submission. 
The  rest  of  the  court  concurring, 

Rule  absolute  accordingly.(a) 

(a)  See  Crosskey  v.  The  Earopean  and  American  Steam  Shipping  Company,  6  Jnritt,  X.  & 
1190,  where  the  proceedings  at  law  were  stayed  by  injanction. 

END  OP  EASTER  TERM. 

♦404]  ♦MEMORANDA. 

In  the  Vacation  after  last  Hilary  Term,  The  Hon  Sir  William  Henry 
Watson,  Knt.,  one  of  the  Barons  of  the  Exchequer,  died. 

In  Easter  Term,  James  Plaisted  Wilde,  Esq.,  one  of  Her  Majesty^s 
Counsel  learned  in  the  Law,  was  appointed  a  !Baron  of  the  Exchequer 
in  the  room  of  the  late  Mr.  Baron  Watson. 

Upon  receiving  the  Coif,  he  gave  rings  with  the  following  motto  :— 
"  Veritas  victrix." 

The  learned  Baron  shortly  afterwards  received  the  honour  of  knight- 
hood. 
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The  JndgeB  who  nsaall  j  sat  in  Banc  in  this  Term,  were : 

ErLE,  C.  J.  WiLLES,  J. 

Williams,  J.  Byles,  J. 


IMRIE  and  Another  v.  CASTRIQUE. 

A,  i  British  labjeet,  and  the  owner  of  a  British  ship,  whilst  she  was  on  a  Toyage  transferred 
her  to  B.  by  a  bill  of  sale.  The  master  had  in  the  mean  time,  while  at  Melbourne,  drawn  a 
bill  for  neeessaries  for  the  nse  of  the  ship  upon  his  owner  in  England,  which  the  latter 
declined  to  aceept^  and  which  was  dishonoared  at  matnrity.  The  ship  having  in  the  coarse 
of  her  ▼oyage  tonohed  at  Harre,  the  holder  of  the  dishonoured  bill  endorsed  it  to  a  French 
Kahject  residing  there,  and  the  latter  commenced  proceedings  against  the  master  in  the  Ciril 
Tribonal  of  that  place,  and  againtt  the  §hipf  nnder  the  Judgment  of  which  court  (confirmed 
on  sppeal)  the  yessel  was  sold,— B.'s  claim  to  interrene  as  transferee  of  the  ship  being  dis- 
tllowed:— 

Held,— rerersing  the  decision  of  the  Court  of  Common  Pleas, — ^that  the  proceeding  in  the  Prench 
eoDft  wu  a  proceeding  in  rem,  and  therefore  the  sale  under  its  decree  passed  the  property 
in  the  ship,  however  erroneous  the  Judgment  might  hare  been. 

£|^ROB  upon  a  judgment  of  the  Court  of  Common  Pleas  on  a  special 
case  Btated  pursuant  to  a  judge's  order.     See  the  case,  anti,  p.  1. 
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♦dOfil       *The  case  was  argued  in  the  Exchequer  Chamber  on  the  29th 

^"^J  and  30th  of  November,  1860,  before  Cockburn,  C.  J.,  Wightman, 

J.,  Martin,  B.,  Bramwell,  B.,  Channel!,  B.,  Hill,  J.,  and  Blackburn,  J. 

Mellish  (with  whom  was  C.  ffutton),  for  the  plaintiffs  in  error,  the 
defendants  below,  submitted  that  the  judgment  of  the  court  below  was 
erroneous,  upon  the  following  grounds, — ^first,  that  the  judgment  of  the 
court  of  appeal  in  France  was  a  judgment  in  rem  by  a  court  of  compe- 
tent jurisdiction,  and  that,  there  having  been  no  fraud  practised  in  pro- 
curing it,  whether  right  or  wrong,  it  was  binding  upon  all  the  world,— 
secondly,  that,  assuming  that  the  judgment  of  the  French  court  was  a 
judgment  in  personam,  the  plaintiff  below  having  taken  proceedings 
before  the  tribuoals  of  that  country  for  the  purpose  of  asserting  his 
right  to  the  vessel  which  was  the  subject  in  dispute,  and  the  French 
court  having  decided  against  his  claim,  and  decreed  a  sale  of  the  vessel, 
that  sale  was  binding  upon  him,  and  passed  the  property  in  the  vessel 
to  the  purchasers  under  that  judicial  sale.     He  referred  to  Abbott  on 
Shipping,  10th  edit.  185,  The  Wataga,  1  Swabey,  Adm.  R.  165,  the 
notes  to  Hughes  v.  Cornelius  (2  Show.  282)  and  The  Duchess  of  King- 
ston's Case  (20  Howell's  State  Trials  355)  in  2  Smith's  Leading  Cases, 
4th  edit.  604,  612,  the  Code  de  Commerce,  Tit.  9,  §§  311,  320,  the  case 
of  The  Bold  Buccleuch,  Harmer,  app..  Ball,  resp.,  7  Moore's  P.  C.  267, 
Story's  Conflict  of  Laws,  §§  521, 622,  Hart  v.  M'Namara,  4  Price  154, n., 
The  Attorney-General  v.  Norstedt,  8  Price  97,  Scott  r.  Shearman,  2 
Sir  W.  Bla.  976,  The  Segredo,  or  Eliza  Cornish,  1  Eccl.  &  Adm.  R.  36, 
and  Cammell  v.  Sewell,  5  Hurlst.  &  N.  728,t  29  Law  J.  Exch.  350. 
*4071       ManiBtyy  Q.  C.  (with  whom  was  JJbK),  oontrd.. — He  *submitted 
J  that  the  proceeding  in  the  French  court  against  Benson  was,  at 
all  events  in  its  inception,  a  proceeding  inter  partes,  and  not  in  rem; 
that,  assuming  it  to  have  been  a  proceeding  in  rem,  the  decision  was  the 
result  of  a  contemptuous  disregard  of  the  English  law,  which  ought  to 
have  governed  the  construction  of  the  contract,  and  was  in  direct  viola- 
tioD  of  the  law  of  nations ;  and  that  the  sale,  which  was  directed  to 
satisfy  a  supposed  maritime  lien  which  had  no  existence,  passed  no  pro- 
perty in  the  ship  to  the  defendants  below.     He  referred  to  Simpson  r. 
Fogo,  29  Law  J.,  Ch.  657,  Story  on  Bills,  §  152,  Story's  Conflict  of 
Laws,  §§  322,  323,  580,  Buchanan  v.  Rucker,  1  Campb.  68,  9  East  192, 
Dalgleish  v.  Hodgson,  7  Bingh.  495  (E.  C.  L.  B.  vol.  20),  5  M.  &  P.  407, 
Novelli  V.  Rossi,  2  B.  &  Ad.  757  (E.  C.  L.  R.  vol.  22),  Rymer  v.  Druce, 
23  Beavan  145,  Pollard  v.  Bell,  8  T.  R.  434,  Bird  v.  Appleton,  8  T.  R 
562,  Kitchen  v.  Irvine,  28  Law  J.,  Q.  B.  46,  Morris  v.  Robinson,  3  B. 
&  C.  196  (E.  C.  L.  E.  vol.  10),  5  D.  &  R.  34  (E.  C.  L.  R.  vol.  16),  Taylor 
on  Evidence,  §  1538,  2  Smith's  Leading  Cases  633,  Maclachlan'9  Law  of 
Merchant  Shipping  40,  and  the  statutes  8  &  9  Vict.  0.  89,  and  17  k  18 
Vict.  cc.  104, 120.     He  also  observed  upon  Cammell  v.  Sewell,  5  Hurlst. 
&  N.  728,t  29  Law  J.,  Exch,  350.    [Blackburn,  J.,  referred  to  the  case 
of  The  Neptune,  3  Kuapp'a  P.  C.  94,  as  an  authority  clearly  defining 
the  maritime  law.]  Our,  adv.  vuit 

Cockburn,  C.  J. — I  am  of  opinion  that  the  judgment  of  the  Court 
of  Common  Picas  must  be  reversed. 

The  facts,  so  far  as  they  are  material  to  the  decision,  may  be  briefly 
stated.  In  the  year  1854,  the  master  of  a  British  vessel,  the  Ann 
Martin, — to  recover  the  value  of  which  the  present  action  is  brought,— 
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in  consideration  of  necessaries  supplied  to  *the  ship  at  Melbourne,   rinACfQ 
in  the  course  of  a  voyage  from  this  country  to  Australia  and   ^ 
back,  drew  a  bill  of  exchange  on  his  owner  in  this  country,  one  J.  B. 
Glaus,  which  bill  the  owner,  having  in  the  mean  time  mortgaged  the 
vessel  and  fallen  into  difficulties,  declined,  on  its  presentment,  to  accept. 

The  vessel  having  arrived  at  Havre,  in  the  course  of  her  voyage 
home,  the  holder  in  this  country  of  the  bill  drawn  by  the  master  trans- 
ferred it  to  Troteux  &  Co.,  French  subjects  resident  at  Havre,  with  a 
view  to  take  advantage  of  the  law  of  France,  by  which  a  ship  becomes 
liable  to  seizure  for  necessaries  supplied  in  the  course  of  a  voyage  on 
the  contract  of  the  master.  Troteux  k  Co.  thereupon  instituted  a  suit 
before  the  Tribunal  de  Commerce  of  Havre,  against  Betison,  the  master, 
and  against  the  ahipy  for  the  amount  of  the  bill.  The  court,  by  a  judg- 
ment  of  the  15th  of  May,  1855,  condemned  Benson,  in  his  capacity  of 
master,  with,  as  it  is  termed,  a  '^  privilege  on  the  ship,''  in  the  amount 
of  the  bill;  and,  as  a  consequence  of  the  judgment,  and  in  pursuance 
of  it,  the  ship  was  seized  and  detained  in  the  custody  of  the  court. 

The  amount  due  not  being  paid  by  the  master,  it  became  the  object 
of  Troteux  k  Co.  to  obtain  a  sale  of  the  ship  to  satisfy  the  judgment ; 
and  as  by  the  law  of  France  this  could  only  take  place  on  the  confirma* 
tioQ  of  the  judgment  of  the  Tribunal  de  Commerce,  and  an  order  for  the 
sale  of  the  ship,  by  the  Civil  Tribunal  of  the  district,  proceedings  were 
taken  to  obtain  such  confirmation  and  order. 

At  this  stage  of  the  proceedings,  it  became  necessary  that  notice 
should  be  given  to  those  who  by  the  ship's  papers  appeared  to  be  the 
owners  of  the  vessel,  and  that  such  persons  should  be  summoned  before 
the  court.  By  the  ship's  papers  and  the  certificate  of  registry  Claus 
appeared  to  be  the  sole  owner :  but,  *Claus  having  become  bank-  r*409 
mpt,  notice  was  given  not  only  to  him,  but  also  to  Bird,  his  *- 
assignee ;  and  both  were  summoned  to  appear  before  the  tribunal  within 
a  period  of  two  months.  At  the  expiration  of  this  period,  neither  of 
these  parties  appearing,  judgment  was  given  by  default,  confirming  the 
sentence  of  the  Tribunal  de  Commerce,  and  ordering  the  sale  of  the  ship 
by  public  auction  in  the  presence  of  one  of  the  judges  of  the  civil  court, 
who  was  to  receive  the  biddings  and  pronounce  the  adjudication  in 
respect  thereof.  Notice  of  this  judgment  was  given  to  Bird,  the  assignee, 
and  another  opportunity  was  afforded  him  to  appear  to  oppose  the 
sale.  But,  the  bankrupt  and  his  assignee  had  ceased  to  have  any 
interest  in  the  ship,  Claus,  as  has  before  been  adverted  to,  having,  prior 
to  his  bankruptcy,  and  while  the  ship  was  on  her  voyage,  mortgaged 
the  vessel  by  bill  of  sale  to  one  Harrison,  who  had  again  transferred  his 
interest  by  bill  of  sale  to  one  Emley,  who  had  finally  assigned  in  like 
manner  to  the  plaintiff.  The  transfers  to  Harrison  and  Emley  had  been 
duly  registerea ;  but  the  transfer  to  the  plaintiff  remained  unregistered 
at  the  time  of  these  proceedings* 

The  suit  before  the  French  tribunals  having  arrived  at  this  point, 
Castrique,  the  plaintiff  below,  in  September,  1855,  before  the  sale  of  the 
vessel  as  ordered  by  the  Civil  Tribunal  had  taken  place,  instituted 
before  the  same  tribunal  a  suit  to  replevy  the  ship.  The  court,  how- 
ever, by  a  judgment  of  the  19th  of  April,  1856,  dismissed  the  suit,  on 
the  ground  that  it  was  impossible  that  by  the  law  of  England  a  transfer 
of  the  property  in  a  ship  could  take  place  in  the  course  of  a  voyage,  to 
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the  prejudice  of  creditors,  or  without  the  transaction  being  endorsed  on 
the  certificate  of  registry,  or  appearing  on  the  papers  of  the  vessel. 
*4101  *  Against  this  decision  the  plaintiff  appealed  to  the  superior 
^  court  at  Rouen :  but  that  court,  though  in  the  meantime  the 
opinion  of  the  Attorney-General  of  England  as  to  the  English  law  had 
been  obtained  and  was  brought  to  its  knowledge,  confirmed  the  decision 
of  the  inferior  court,  and  dismissed  the  appeal. 

A  sale  of  the  ship  thereupon  took  place;  after  which,  the  vessel 
having  come  into  the  hands  of  the  defendants,  residents  in  this  country, 
the  plaintiff,  Castrique,  having  demanded  possession  of  it  from  the 
defendants,  brings  his  action  for  the  conversion  of  it,  on  the  ground 
that  a  court  of  justice  in  this  country  ought  not  to  give  effect  to  the 
judgment  under  which  the  sale  took  place. 

The  case  of  the  plaintiff  divides  itself  into  two  main  branches.  First, 
it  is  said  that  the  judgment  of  the  French  court  was  a  judgment,  not  in 
rem,  but  in  personam ;  and  that,  being  a  judgment  in  personam,  and 
not  between  the  parties  to  this  suit,  and  at  the  same  time  palpably  and 
beyond  all  question  erroneous,  as  also  contrary  to  natural  justice,  it  is 
competent  to  a  court  of  this  country,  when  called  on  to  give  effect  to  it, 
to  review  it  on  the  merits.  Secondly,  it  is  said,  that,  even  if  this  judg- 
ment should  be  held  to  be  a  judgment  in  rem,  the  circumstances  under 
which  it  was  given  involve  so  serious  a  departure  from  justice,  and  so 
striking  a  disregard  of  the  comity  of  nations  in  the  refusal  by  the  court 
to  give  effect  to  the  law  of  England,  by  which  alone  the  incidents  of  this 
contract  ought  to  have  been  determined,  that  an  English  court  ought 
not  to  respect  a  judgment,  although  in  rem,  which,  in  itself  plainly 
unjust,  has  proceeded  upon  a  contemptuous  disregard  of  the  law  of  this 
country.  Besides  which  it  is  said  that  this  judgment,  though  in  rem, 
ought  to  be  treated  as  null,  as  being  in  open  violation  of  natural 
justice. 

^^•1 -I -1       *The  Court  of  Common  Pleas,  in  giving  judgment  for  the  plain- 
^  tiff  below,  has  held  this  to  be  a  judgment  in  personam.    After 
the  fullest  consideration,  I  can  come  to  no  other  conclusion  than  that  it 
is  a  judgment  in  rem. 

It  is  true  that  the  suit  out  of  which  this  judgment  arose  appears  to 
have  been  in  its  inception  a  proceeding  in  personam,  so  far  as  the  mas- 
ter of  the  vessel  was  concerned :  but  it  was  at  the  same  time  in  terms  a 
suit  against  the  ship  ;  and  in  this  respect  it  appears  to  us  clear  that  it 
was  a  proceeding  in  rem.  It  is  plain,  from  the  narrative  of  the  pro- 
ceedings set  forth  in  the  case,  that,  according  to  the  French  law,  a 
mixed  suit,  directed  both  against  the  master  and  against  the  ship,  may, 
after  judgment  obtained  against  the  master,  be  converted  into  a  suit 
against  the  ship  alone.  For,  Benson,  the  master,  having  admitted  the 
debt,  and  consented  to  judgment,  and  the  Tribunal  de  Commerce  having 
condemned  him  in  his  capacity  of  master,  and  also  the  ship  by  way  of 
maritime  lien  (for,  such,  as  I  shall  show  further  on,  must  be  taken  to  be 
the  sense  and  effect  of  the  words  "  par  privilege"),  all  further  proceed- 
ings against  the  master  are  dropped.  He  is  declared  free  from  arrest, 
to  which,  as  a  foreigner  liable  to  a  Frenchman  on  a  bill  of  exchange, 
he  would  otherwise  nave  been  subject,  and  the  subsequent  proceedings 
before  the  Civil  Tribunal  are  directed  against  the  ship  alone.  At  this 
stage,  the  owners  of  the  vessel  are  for  the  first  time  made  parties  to  th« 
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suit, — ^not  for  the  purpose  of  fixing  them  with  aDV  personal  liability, 
but  to  afford  them  an  opportunity  of  resisting  a  judgment  directed  spe- 
cifically against  the  vessel. 

Is  is,  no  doubt,  true,  that  a  judgment  of  this  sort,  which  simply 
decrees  the  sale  of  a  particular  chattel,  to  satisfy  a  money  demana, 
hardly  falls  within  the  strict  definition  of  a  judgment  in  rem,  inasmuch 
as  it  *does  not  determine  the  status  of  the  chattel  with  refer-  r;|e4i2 
ence  to  property,  or  vest  the  property  at  once  in  the  claimant,  *- 
as  a  condemnation  of  the  Court  of  Exchequer  in  a  revenue  cause  vests 
the  property  in  the  Grown,  or  the  sentence  of  a  Court  of  Admiralty  in 
a  matter  of  prize  vests  the  property  in  the  captors.  But  it  is  strictly 
analogous  to  the  sentence  of  a  Court  of  Admiralty  on  a  claim  of  salvage, 
or  in  a  suit  on  a  bottomry  bond.  In  both  the  latter  there  is  a  money 
demand,  on  which  the  court  first  adjudicates,  and  in  satisfaction  of 
vhieb  it  decrees  the  sale  of  the  ship.  If  such  a  decree  is  a  judgment 
in  rem,  it  is  difficult  to  discover  any  ground  for  saying  that  the  decree 
ordaining  the  sale  of  this  ship  is  to  be  considered  in  the  light  merely 
of  an  execution  to  satisfy  a  judgment  establishing  a  pecuniary  liability. 
Indeed,  it  seems  impossible  to  find  two  proceedings  more  closely  analo- 
gous than  the  proceeding  on  a  bottomry  bond  and  the  present  suit  in 
its  ulterior  stage.  Both  are  proceedings  on  the  hypothecation  or  quasi 
hypothecation  of  a  vessel :  in  both  a  money  liability  has  first  to  be 
established :  in  both  the  remedy  is  by  a  judgment  decreeing  the  sale  of 
the  vessel.  Except  that,  in  the  one  case,  the  hypothecation  is  by  ex- 
press agreement  under  a  particular  instrument,  and  that,  in  the  other, 
it  arises  by  the  operation  of  the  French  law  on  a  debt  incurred  on 
behalf  of  the  ship,  the  proceeding  and  the  result  are  in  substance  essen- 
tially the  same. 

Now,  the  sentences  of  the  Court  of  Admiralty  in  the  matter  of  mari- 
time liens  have  always  been  considered  as  judgments  in  rem.  And  in 
one  sense  they  properly  are  so :  for,  the  purpose  of  the  suit  and  the 
effect  of  the  judgment  are  to  afford  a  remedy,  not  by  execution  against 
the  person  or  the  general  estate  of  the  defendant,  but  by  the  appropria- 
tion of  a  specific  chattel  to  satisfy  the  plaintiff's  claim.  Being  unable 
to  see  any  ^distinction  between  such  a  judgment  and  the  present,  r^^-t  o 
the  only  conclusion  I  can  arrive  at  is,  that  this  judgment  is  a  ^ 
judgment  in  rem. 

In  forming  this  opinion,  I  have  thus  far  confined  attention  entirely 
to  the  proceedings  set  forth  in  the  special  case,  inasmuch  as  upon  the 
evidence  contained  therein  our  judgment  ought  in  strictness  to  be  formed. 
But  I  own  that  it  is  not  without  considerable  satisfaction  to  my  mind, 
that,  on  looking  attentively  into  the  French  law,  I  find  the  fullest  con- 
firmation of  the  conclusion  at  which  I  have  arrived  on  the  case.  There 
can  be  no  doubt,  that,  by  the  law  of  France,  the  master  of  a  merchant 
vessel  has  authority,  if  the  necessities  of  the  vessel  in  the  course  of  the 
voyage  require  it,  not  only  to  take  up  money  on  bottomry,  or,  as  it  is 
called,  '^  sur  lo  corps  et  quille  du  vaisseau" — on  the  body  and  keel  of 
the  vessel — in  other  words,  expressly  to  hypothecate  the  vessel,  but  also 
by  a  general  contract  for  repairs  or  necessaries,  or  money  advanced  on 
account  thereof,  to  bind  the  vessel,  so  that  the  owner  cannot,  even  by 
selling  to  an  ignorant  and  bonfi  fide  purchaser, — at  least  till  the  vessel 
has  made  a  voyage  on  account  of  the  latter, — deprive  the  creditor  of 
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his  right  to  have  the  vessel  oondemned  and  eold  to  satisfy  his  claim. 
The  ISlst  article  of  the  Code  de  Commerce  places  both  the  bottomry 
and  the  general  contract  of  the  master  on  the  same  footing,  making  the 
Bhip  liable  in  respect  of  each ;  while  the  proceedings  for  the  condemna- 
tion and  sale  of  the  ship,  provided  for  the  197th  and  following  articles, 
are  alike  in  both  cases.  It  is  true  that  the  lien  of  the  creditor  is  termed, 
not  an  hypoth^ae,  but  a  privilege, — a  term  generally  applied  in  French 
law  to  the  preference  given  to  certain  descriptions  of  creditors  over 
others,  rather  than  to  the  right  of  a  creditor  in  respect  of  a  specific 
♦4141  ^^^°8  belonging  to  the  debtor.  It  appears,  *however,  both  from 
^  the  code  and  its  commentators,  that  the  term  ^'  privilege"  is  thus 
applied  out  of  deference  to  a  technical  rule  of  French  law  adopted  by 
the  code,  that  there  cannot  be  a  ^'  hypoth^que,"  properly  so  called,  in 
movables.  (See  Code  Civil,  B.  8,  ch.  des  Hypoth^qnes,  articles  2114, 
2118,  2119.)  At  the  same  time,  art.  2120  expressly  excepts  mercan- 
tile vessels  from  this  provision :  and  the  Code  de  Commerce,  while  it 
places,  as  I  have  already  stated,  bottomry  contracts  and  general  con- 
tracts of  the  master  on  account  of  the  ship  on  the  same  footing  as 
^'  privileged,"  not  only  charges  the  ship  with  both  descriptions  of  debt, 
but  actually  gives  a  preference  to  the  latter  class  over  the  former.  (See 
art.  190,  where  the  word  used  is  ^^affect^a^**  a  term  which  we  are  told 
in  the  Repertoire  de  Jurisprudence,  ad  verbum,  is  constantly  used  in 
French  legal  language  as  synonymous  with  '^  hypothecated.")  The 
code  goes  on  to  provide  (see  articles  193,  196)  that  the  sale  of  the  ship 
by  the  owner  to  a  third  party  shall  not  prejudice  the  right  of  the  cre- 
ditor :  and,  lastly  (see  articles  197  et  seq.),  it  entitles  the  creditor,  after 
an  order  made  by  the  court  for  payment,  on  payment  not  being  made, 
to  have  the  ship  seized,  and,  on  proper  proceedings  being  taken,  to  an 
order  for  sale,  to  satisfy  his  demand. 

It  may,  in  passing,  be  observed,  that,  by  the  199th  article,  where 
there  is  a  "privilege"  on  a  vessel,  the  order  for  payment,  in  order  to 
found  the  subsequent  decrees  for  the  seizure  and  sale  of  the  ship,  miy 
be  made  on  the  captain  instead  of  on  the  owner ;  which  accounts  for 
this  suit  having  been  originally  instituted  against  the  captain.  Prac- 
tically, the  result  is,  that  this  charge  on  the  vessel  is  to  all  intents  and 
purposes  an  hypothecation,  the  droit  d'hypoth^que  consisting,  according 
to  the  French  jurists,  in  the  right  of  a  creditor  in  a  thing  otherwise  the 
*41  ^1  P^^P^'^^y  ^f  ^^  debtor,  *whereby  he  is  entitled  to  follow  it  into 
-^  whosesoever  hands  it  may  pass,  and  to  have  it  seized  and  sold  to 
satisfy  his  claim.  (See  Repertoire  Jurisprudence,  ad  verb.  *^  Hypo- 
th^ue.")  It  seems  to  me  impossible  to  doubt  that  a  proceeding  to 
enforce  such  a  right  is  a  proceeding  in  rem. 

This  being  established,  the  contention  of  the  plaintiff,  founded  on  the 
assumption  of  this  judgment  being  in  personam,  necessarily  fails ;  and 
I  proceed  to  consider  whether  the  circumstances  under  which  this  judg- 
ment in  rem  was  pronounced  were  such  that  a  court  of  law  ought  to 
refuse  to  give  effect  to  it. 

It  is  not  disputed  that  a  judgment  in  rem  obtained  without  fraud,  and 
pronounced  by  a  competent  court,  is  generally  binding  upon  all  the 
world :  but,  it  is  contended,  that,  in  this  case,  an  exception  should  bo 
made  to  the  rule,  on  the  ground  that,  it  being  clear  that  the  incidents 
of  the  contract  entered  into  by  the  master  on  behalf  of  his  owners  wenr 
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to  be  governed  by  the  lex  loci  of  the  contract  (in  this  instance  the  law 
of  England),  the  French  court  knowingly  and  intentionally  set  that  law 
at  naught,  thereby  violating  the  comity  of  nations,  by  virtue  of  which 
alone  the  judgments  of  the  tribunals  of  one  country  are  respected  by 
those  of  another. 

It  is  unnecessary  to  pronounce  any  decision  upon  the  principle  of  law 
involved  in  this  argument.  It  is  riglit  to  say,  that,  if  it  ware,  some 
members  of  the  court  are  strongly  disposed  to  think,  that,  even  if  the 
fact  on  which  the  argument  turns  were  made  out,  it  would  not  afford  a 
reason  for  questioning  the  validity  of  a  judgment  in  rem.  Others,  on 
the  other  hand, — if  it  could  be  shown,  that,  in  a  case  in  which  the  effect 
of  a  contract  was  to  be  determined  by  the  lex  loci  contractus,  a  foreign 
coart  perversely  insisted  on  applying  its  own  law,  being  in  conflict  with 
the  former,  thereby  ^outraging  the  principle  of  international  r*i<^ 
comity  in  a  manner  amounting  in  fact  to  a  species  of  judicial  ^ 
misconduct, — are  by  no  means  prepared  to  say  that  in  such  a  case  it 
would  not  be  the  duty  of  a  court  in  this  country  to  refuse  to  recognise 
the  binding  efficacy  of  such  a  judgment ;  not,  indeed,  by  way  of  reprisal 
towards  the  foreign  tribunal,  but  to  protect  our  own  fellow-subjects  from 
injustice.  It  is,  however,  unnecessary  to  lay  down  any  such  principle 
in  the  present  instance,  as  we  are  all  agreed  that  the  plaintiff's  case  falls 
altogether  short  of  establishing  the  fact  on  which  this  branch  of  the 
argument  depends. 

It  is  alleged  that  the  French  courts  have  shown  a  contemptuous  dis- 
regard of  the  law  of  England, — the  only  law  properly  applicable  to  the 
case, — ^first,  in  holding,  that,  upon  the  mere  contract  of  the  master  for 
necessaries,  a  charge  upon  the  vessel  follows  by  operation  of  law, — 
secondly,  in  holding  that  no  transfer  of  a  vessel  could  take  place  while 
the  ship  was  on  her  voyage,  to  the  prejudice  of  creditors,  or  without 
Buch  transfer  appearing  on  the  ship's  papers, — propositions  which,  though 
in  accordance  with  the  French  law,  are  wholly  incorrect  with  reference 
to  the  law  of  this  country. 

With  regard  to  the  first  of  these  objections,  it  is  to  be  observed  that 
the  point  was  never  raised  at  all  before  the  Civil  Tribunal  of  Havre, 
under  the  decree  of  which  court  the  sale  of  the  vessel  took  place.  The 
plaintiff,  Castrique,  so  far  as  we  can  gather  from  the  account  of  the 
proceedings  contained  in  the  special  case,  confined  himself  to  the  pro- 
duction of  his  bill  of  sale,  conceiving  that  that  alone  was  sufficient  to 
establish  his  right  to  the  ship.  The  distinction  between  the  French  law 
and  our  own  as  to  the  hypothecation  of  a  ship  by  the  act  of  the  master, 
does  not  appear  to  have  been  at  all  adverted  to.  It  cannot,  therefore, 
be  "^said  that  the  court  in  this  particular  intentionally  disregarded  r:^Ayr 
the  law  of  this  country.  ^ 

Upon  the  other  point,  there  was,  no  doubt,  an  expreas  decision,  and 
one  inconsistent  with  the  English  law.  But  it  does  not  at  all  appear 
that  the  court  set  aside  the  law  of  England  as  inapplicable ;  it  simply 
misconceived  it.  The  law  of  England,  put  forward  by  French  advocates, 
was  probably  expounded  in  a  very  imperfect  manner,  and  without  the 
production  of  authority  to  support  a  position  which  to  French  judges 
14 odd  probably  seem  altogether  untenable.  The  court,  therefore,  too 
hastily  concluded  that  the  law  of  England  must  be  what,  according  to 
their  view,  the  law  of  every  mercantile  community  ought  to  be.    But, 
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in  deciding  that  the  transfer  of  property  in  the  ship  could  not  be  made 
daring  the  absence  of  the  ship  on  a  voyage,  so  as  to  affect  the  right  of 
third  parties,  and  that  the  transfer  was  invalid  because  it  was  not 
endorsed  on  the  certificate  of  registry,  the  court  professed  to  be  acting 
on  the  law  of  England,  not  to  be  setting  up  the  law  of  France  as  over- 
riding it.  All  that  can  be  said,  therefore,  is,  that  they  have  misconceived 
the  English  law,  and  that  the  judgment  was  erroneous.  But  the  resnlt 
of  the  authorities  on  this  subject  clearly  establishes  that  a  judgment  in 
rem  of  a  foreign  tribunal,  turning  on  a  question  of  English  law,  cannot, 
though  erroneous,  be  questioned  by  a  court  in  this  country  any  more 
than  if,  turning  on  the  law  of  the  country  to  which  the  tribunal  belonged, 
it  had  been  erroneous  with  reference  to  the  latter. 

It  is  true,  that,  upon  the  appeal  to  the  superior  court  at  Rouen,  the 
principles  of  the  English  law  with  reference  to  these  two  questions  were 
Drought  to  the  attention  of  the  court ;  and  that  the  court  nevertheless 
confirmed  the  decision  of  the  court  of  Havre.  We  are,  unfortunately, 
*41R1  ^^^^  ^^  ^^^^  ignorance  as  to  what  ^arguments  were  used,  or  what 
-^  topics  were  discussed,  before  the  court  at  Rouen ;  as  also  as  to  the 
extent  of  its  jurisdiction  and  powers.  It  may  be  that  the  court  did  not 
consider  itself  authorized  to  receive  evidence  or  to  act  upon  materials 
which  had  not  been  adduced  before  the  court  below.  Or  it  may  have 
been,  that,  on  the  law  of  England  being  more  fully  gone  into,  a  difficulty 
was  stanted  as  to  the  right  of  Gastrique  to  intervene  in  the  suit,  arising 
from  the  fact  of  his  having  omitted  to  complete  his  title  by  registering 
his  bill  of  sale, — a  circumstance  not  brought  to  the  attention  of  the 
Attorney-General  when  his  opinion  was  taken  for  the  guidance  of  the 
French  court ;  but  one  which  was  not  unlikely  to  be  brought  forward 
by  the  opposite  party  on  the  hearing,  and  which  I  think  that  we  at  all 
events  ought  not  to  overlook  in  considering  how  far  a  French  court  was 
bound  to  admit  Castrique  to  intervene  to  recover  back  the  ship. 

Now,  by  the  express  enactment  of  the  8  &  9  Vict.  c.  89,  the  act  in 
force  at  the  time  the  bill  of  sale,  to  Gastrique  was  executed,  such  an 
instrument  is  rendered  to  all  intents  and  purposes  inoperative  in  the 
absence  of  registration.  And,  though  it  is  said,  that,  in  the  interval 
between  the  execution  of  the  bill  of  sale  and  the  hearing  before  the 
French  court,  viz.  on  the  Ist  of  May  1855,  the  statute  of  the  17  &  18 
Vict.  c.  104  had  come  into  operation,  and  that,  under  that  statute, 
registration  of  the  mortgage  was  no  longer  indispensable  to  its  validity, 
it  is,  on  the  other  hand,  to  be  observed,  that,  not  only  may  this  construc- 
tion of  the  later  statute  be  open  to  discussion,  but,  furthermore,  it  may 
well  be  contended  that  the  operation  of  the  later  act  would  not  be  retro- 
spective on  a  mortgage  executed  while  the  prior  act  was  in  force ;  and, 
indeed,  the  legal  advisers  of  Gastrique  appear, — ^as  may  be  gathered 
*419n  ^^^^  questions  put  to  the  ♦Attorney-General, — to  have  con- 
-J  sidered  the  validity  of  the  bill  of  sale  as  depending  on  the  pro- 
visions of  the  earlier  act. 

In  the  face  of  these  difficulties,  it  seems  impossible  to  say  that  the 
court  of  appeal  acted  with  a  perverse  regard  to  the  English  law.  It  appears 
to  me  open  to  very  serious  doubt, — although  on  grounds  altogether 
different  from  those  taken  by  the  court  at  Havre, — whether  Gastrique 
in  the  then  state  of  his  title  had  any  legal  right  to  intervene  to  contest 
the  decree  directing  the  sale  of  the  ship  in  satisfaction  of  the  claim  of 
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Troteax  k  Co.  And,  if  this  should  have  been  the  view  taken  by  the 
court  of  appeal,  they  might  well  be  of  opinion  that  the  appeal  fell  to  the 
groand,  and  that  it  became  therefore  unnecessary  to  determine  the  ques- 
tion raised  as  to  the  liability  of  the  ship  on  account  of  the  contract  of 
the  master  for  necessaries.  Or,  it  may  have  been,  that,  this  question 
not  having  been  mooted  before  the  Civil  Tribunal  of  Havre,  the  court 
either  was  or  considered  itself  unauthorized  to  entertain  it. 

It  appears  to  me,  therefore,  that  no  sufficient  case  has  been  made  out 
of  intended  disregard  of  English  law,  to  warrant  us  in  withholding  from 
a  judgment  in  rem  the  universally  binding  authority  which  has  always 
been  allowed  to  such  judgments  by  the  courts  of  this  country, — an 
authority  the  importance  of  upholding  which  I  fully  recognise,  seeing 
what  confusion  and  inconvenience  would  ensue  if  property  in  a  chattel 
established  in  one  country  should  be  held  invalid  in  another,  and  thus 
be  subject  to  variation  as  the  chattel  happened  to  be  found  in  one 
country  or  the  other. 

The  argument  that  this  judgment  should  not  be  respected  because 
contrary  to  natural  justice,  as  adjudging  the  property  of  the  plaintiff  to 
be  liable  to  satisfy  the  debt  of  Glaus,  is  scarcely  deserving  of  notice. 
It  is  obviously  unreasonable  to  say  that  a  maritime  lien  *which  r^AOQ 
is  recognised  by  the  law  of  many  European  maritime  states,  and  ^ 
which  is  so  closely  analogous  in  character  to  that  which  arises  under  our 
own  law  on  a  bottomry-bond,  can  be  contrary  to  natural  justice. 

The  only  remaining  ground  of  exception  taken  on  the  argument, — 
that  the  decree  for  the  sale  of  the  vessel  was  .made  without  Oastrique, 
the  party  interested,  having  had  notice  to  appear, — ^is  equally  untenable. 
in  the  first  place,  there  was  nothing  on  the  ship's  papers,  or  the  ship's 
registry,  to  show  that  Oastrique  had  any  interest  in  the  ship.  In  the 
second  place,  by  means  of  the  replevin  suit,  which  by  the  law  of  France 
be  was  enabled  to  institute,  he  was  placed  in  exactly  the  same  position 
as  if  he  had  been  made  a  party  to  the  original  suit.  He  failed  only 
because  he  was  unable  to  satisfy  the  court  of  his  right  to  intervene  to 
prevent  the  sale  of  the  vessel. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of  the  court  of 
Common  Fleas  must  be  reversed,  and  judgment  entered  for  the  plaintiff 
in  error,  the  defendant  in  the  court  below. 

I  have  to  add  that  my  Brothers  Wightman,  Channell,  Hill,  and  Black- 
burn concur  in  this  judgment,  and  in  the  reasons  on  which  it  is  founded. 

Martin,  B. — This  is  an  appeal  from  the  judgment  of  the  Court  of 
Common  Pleas  upon  a  special  case.  The  action  was  trover  for  a  vessel 
called  the  Ann  Martin,  a  British  ship,  of  which  a  person  called  Claus, 
a  British  subject,  was  in  the  years  1853  and  1854  the  registered  owner. 
in  December  1853,  the  vessel  was  sent  by  Claus  on  a  voyage  to  Aus- 
tralia under  the  command  of  one  William  Benson ;  and  he  on  the  8th 
of  Jane,  1854,  drew  a  bill  of  exchange  upon  Claus  for  601Z.  16«.  6<2., 
pajable  to  Lessrs.  Lewis  or  order,  for  the  disbursements  of  the  ship. 
Xhe  bill  was  dishonoured  by  Claus,  and  ^neither  accepted  or  paid.  r^Aq\ 
On  the  30th  of  November,  1854,  Claus  duly  made  and  executed  '* 
a  bill  of  sale  of  the  ship  by  way  of  mortgage  to  one  Harrison,  to  secure 
payment  of  a  bill  for  40002.,  discounted  by  Harrison  for  Claus.  This 
biU  of  sale  was  registered  on  the  2d  of  December,  1854.  On  the  2d  of 
February,  1855,  Harrison  transferred  his  interest  in  the  ship  to  one 
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Emley,  which  transfer  was  registered  on  the  3d  of  Febfuary,  1855 :  and 
on  the  9th  of  April,  1855,  Emley  transferred  his  interest  to  the  plaintiff. 
This  transfer  was  registered  on  the  13th  of  April,  1857,  and  not  before. 
On  the  11th  of  May,  1855,  Glaus  became  bankrupt.  The  bill  for  4000/. 
was  dishonoured  at  maturity. 

On  the  4th  of  May,  1855,  the  ship  arrived  at  Havre ;  and  thereupot 
a  person  called  Behrends,  who  was  then  the  holder  of  the  dishononred 
bill  (drawn  by  Benson),  endorsed  it  to  Messrs.  Troteux  k  Co.,  French 
subjects  resident  in  France.  Whilst  the  ship  was  at  Havre,  Messr?, 
Troteux  k  Go.  commenced  a  suit  against  the  said  Benson  on  the  bill  in 
the  court  of  the  Tribunal  de  Gommerce  at  Havre,  and  against  the  ship. 
Benson  appeared  in  the  suit,  but  allowed  judgment  to  go  by  consent; 
and,  on  the  15th  of  May,  1855,  the  following  judgment  was  recorded  in 
the  court : — "  At  the  suit  of  Troteux,  on  a  bill  for  601/.  16s,  6d.  drawn 
by  Gaptain  Benson,  of  the  Ann  Martin,  at  Melbourne,  the  8th  day  of 
June,  1854,  at  eight  days'  sig'at,  on  George  Glaus,  Liverpool,  and 
endorsed  to  the  plaintiff  on  the  7th  day  of  May,  1855.  Whereas  the 
claim  of  Troteux  is  founded  upon  a  regular  document  emanating  from 
Benson  himself,  and  undisputed  by  him :  And  whereas  the  bill  in  ques- 
tion was  drawn  by  Benson,  in  his  capacity  of  captain  of  the  ship  Ann 
Martin,  in  payment  for  necessaries  supplied  to  that  vessel,  and  that  there 
is  occasion  to  grant  his  prayer  to  be  perfected  from  personal  arrest : 
♦4.921  ^^^  tribunal  condemns  Benson  in  his  capacity  of  *captain  of  the 
J  vessel  Ann  Martin,  and  by  privilege  on  that  vessel,  to  pay  to  the 
plaintiff  the  sum  of  6011.  16s,  6cJ.,  being  in  French  money  15,135fr.  75c., 
the  amount  of  the  bill  drawn  at  Melbourne  on  the  8th  of  June  last  by 

« 

William  Benson,  payable  at  Liverpool  eight  days  after  sight.  Signified 
and  registered  at  the  office  (registry)  of  Havre.  Gondemns  him,  more- 
over, to  pay  the  interest  as  of  right,  with  costs." 

The  ship  was  seized  in  the  port  of  Havre  in  pursuance  of  the  said 
judgment,  and  detained  in  the  custody  of  the  said  Gourt  of  Gommerce. 
The  special  case  proceeds  to  state  that  neither  Glaus  nor  Harrison  nor 
Emley  or  the  plaintiff  were  ever  served  with  any  summons  or  process  to 
appear  or  defend  the  suit,  nor  had  they  any  opportunity  of  appearing  or 
objecting  to  the  judgment,  nor  was  it  necessary  by  the  law  of  France 
that  they  should  be  served  with  such  summons,  or  have  such  an  oppor- 
tunity afforded  them.  The  case  then  states,  that,  according  to  the  law 
of  France,  a  sale  of  the  said  ship  could  only  take  place  after  the  judg- 
ment of  the  Gourt  of  Gommerce  was  confirmed  and  the  sale  of  the  ship 
ordered  by  a  judgment  of  the  Givil  Tribunal  of  the  district  in  which  the 
Gourt  of  Gommerce  was  situated ;  and  the  sale  would  have  to  take  place 
at  the  said  Givil  Tribunal,  and  in  the  presence  of  one  of  the  judges  of 
the  court  delegated  to  receive  the  biddings  and  pronounce  the  adjudica- 
tion ;  and  the  persons  appearing  to  be  the  owners  of  the  ship  by  the 
ship's  papers  were  entitled  to  be  summoned  and  heard  before  the  said 
Civil  Tribunal. 

Troteux  &  Go.  accordingly  caused  Glaus,  who  appeared  by  the  ship^s 
papers  and  the  certificate  of  registry  to  be  the  sole  owner,  and  William 
Bird,  his  official  assignee,  to  be  personally  summoned  before  the  Givil 
Tribunal  of  Havre ;  and  two  months'  time  was  given  for  their  appear- 
*4^31  ^^^^*    They  did  not  appear ;  and,  on  *the  16th  of  August,  1855, 

'^  -^  a  judgment  by  default  was  given  and  recorded  in  the  said  Civil 
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Coart,  by  which  the  seizure  of  the  ship  was  confirmed,  and  it  was  ordered 
that  the  ship  shoald  be  sold  bj  public  auction  to  the  highest  bidder,  at 
the  sittings  for  sales  of  the  said  Civil  Tribunal,  in  the  presence  of  one 
of  the  judges  duly  delegated  by  the  said  judgment  to  receive  the  bid- 
dings at  such  sale  of  the  said  ship,  and  to  pronounce  the  adjudication  in 
respect  thereof.  Notice  of  this  judgment  was  served  upon  Bird,  and 
be  bad  another  opportunity  of  appearing  and  opposing  the  sale  of  the 
ship. 

Neither  Troteux  &  Co.  nor  the  Civil  Tribunal  had  at  this  time  any 
notice  that  either  Harrison  or  Emley  or  the  plaintiff  had  any  interest  in 
the  ship ;  nor  were  they  served  with  any  summons  or  process  to  appear 
or  oppose  the  proceedings  before  the  Civil  Tribunal ;  nor  had  they  any 
opportunity  of  appearing  or  objecting  to  the  said  proceedings,  or  of 
defending  the  tide  or  property  in  the  ship,  except  by  bringing  such  a 
suit  as  is  hereafter  mentioned  to  have  been  brought  by  the  plaintiff. 

On  the  22d  of  September,  1855,  the  plaintiff  duly  and  according  to 
the  law  of  France  prosecuted  in  the  Civil  Tribunal  of  Havre  a  suit  in 
the  nature  of  a  suit  to  replevy  the  said  ship,  and  to  release  her  from 
sncb  custody  and  detention  as  aforesaid.  Upon  the  hearing  of  this  suit, 
the  facts  and  documents  before  stated  were  proved,  and  evidence  given 
respecting  the  law  of  England:  and,  on  the  19th  of  ^A^pril,  1856,  judg- 
ment was  given  against  the  present  plaintiff.  The  judgment  is  very 
long,  and  is  stated  in  the  special  case, — ant^,  p.  10. 

The  plaintiff  duly  appealed  from  this  judgment  to  the  Court  of  Appeal 
at  Rouen:  upon  the  hearing  of  which  appeal,  in  addition  to  the  evidence 
given  before  *the  Civil  Tribunal  of  Havre,  an  opinion  of  the  then  r+^o^ 
English  Attorney-General  upon  a  case  laid  before  bim  was  given  ^ 
in  evidence.  It  is  needless  to  state  it  here :  it  seems  to  us  to  be  a  cor- 
rect statement  of  the  English  law.    Vide  ant^,  p.  17. 

On  the  8d  of  March,  1867,  the  Court  of  Appeal  at  Rouen  gave  judg- 
ment in  the  appeal  as  follows, — '^  Adopting  the  reasons  contained  in  the 
judgment  of  the  Civil  Tribunal  at  Havre  on  the  19th  April,  1856,  we 
confirm  the  same,  and  condemn  the  appellant  to  the  fine  and  costs.'' 

On  the  29th  of  May,  the  ship,  under  and  in  pursuance  of  an  order  of 
the  Civil  Tribunal  at  Havre,  was  sold  by  public  auction  at  Havre.  The 
defendants  were  the  highest  bidders  at  the  sale,  and  became  and  were 
adjudicated  to  be  the  purchasers.  They  had  no  notice  or  knowledge  of 
the  plaintiff's  title,  were  bonfi.  fide  purchasers  for  value,  and  paia  the 
purchase-money  into  court.  The  plaintiff  was  present  at  the  sale,  and 
bid  for  the  ship  through  an  agent,  and  gave  no  notice  that  he  objected 
to  the  sale. 

The  defendants,  being  British  subjects,  brought  the  ship  to  Liverpool, 
and  caused  her  to  be  re-registered  in  their  names  on  the  15th  of  Julv, 
1857. 

On  the  20th  of  August,  the  plaintiff  demanded  possession  of  the  ship 
from  the  defendants,  and  upon  their  refusal  brought  this  action.  He 
has  also  since  that  time  commenced  an  action  in  the  French  courts  to 
recover  the  purchase-money  paid  into  the  court  at  Havre,  which  is  still 
pending. 

The  court  was  to  be  at  liberty  to  draw  any  inference  that  might  be 
drawn  by  a  jury :  and  the  question  is,  whether  the  plaintiff  is  entitled  to 
recover  from  the  defendants  the  ship. 
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The  ground  of  the  judgment  in  the  Court  of  Common  Pleas  was,  that 
•  *4-2'>1  ^^^  proceedings  of  the  French  courts  *were  in  personam,  and  not 
.  -'in  rem :  but  the  court  state,  that,  if  the  French  courts,  upon  pro- 
ceedings of  th«  latter  character,  determined  that  the  ship  was  charged 
with  a  privilege  or  lien  for  the  advances,  and  liable  to  be  sold  to  de^aj 
them,  then,  unless  it  appeared  upon  the  face  of  such  proceedings  that 
the  judgment  was  void,  it  could  not  be  questioned,  even  by  persons  who 
like  the  plaintiff  were  not  before  the  court.     In  this  I  concur. (a) 

The  leading  authority  is  Hughes  t;.  Cornelius,  2  Show.  232,  where  it 
was  decided  that  the  sentence  in  a  foreign  Court  of  Admiralty,  decree- 
ing a  ship  to  be  lawful  prize,  is  conclusive,  and  therefore,  though  erro- 
neous, the  owner  could  not  recover  the  value  of  the  ship  in  trover  against 
the  vendee.  And  the  court  put  the  case  of  a  judgment  in  rem  of  the 
Court  of  Exchequer  as  analogous  and  equally  conclusive.  This  shows 
that  it  is  not  necessary  that  the  court  should  be  one  professing  to  decide 
according  to  the  law  of  nations ;  but  that  it  is  sufficient  if  the  court  has 
jurisdiction  according  to  the  municipal  law  of  the  country  to  which  it 
belongs.  The  rule  seems  well  stated  as  to  movable  property,  in  Storj 
on  the  Conflict  of  Laws,  §§  592,  593,  vis.,  that  whatever  the  court 
having  jurisdiction  on  the  subject  determines  as  to  the  right  or  title,  or 
whatever  disposition  of  the  property  it  makes  by  sale  or  transfer  or 
other  act,  will  be  held  valid  in  every  other  country  where  the  same 
question  comes  directly  or  indirectly  before  any  other  foreign  tribunal, 
and  the  judgment  acting  in  rem  shall  be  held  conclusive  upon  the  title 
and  trnnsfer  and  disposition  of  the  property  itself,  in  whatever  place  the 
same  may  be  found,  and  by  whomsoever  it  may  be  questioned.     A  case, 

*4261  ^°^'®^^^  ^-  ^^®^''  2  B.  &  *Ad.  757  (E.  C.  L.  R.  vol.  29),  was 
J  supposed  to  be  to  the  contrary ;  but  it  is  not.  The  judgment  of 
the  foreign  court  there  was  not  in  rem  at  all.  It  was  a  judgment  of  a 
court  in  France,  as  to  the  operation  of  the  cancellation  of  the  acceptance 
of  a  bill  upon  the  rights  and  liabilities  of  the  parties  to  it,  which  the 
Court  of  King's  Bench  held  not  to  be  conclusive  in  an  action  upon  the 
bill  in  this  country.  The  questions,  therefore,  in  the  present  case  are, 
— ^first,  had  the  French  courts  jurisdiction  ?  and,  secondly,  were  their 
proceedings  in  rem  7  These  are  both  questions  of  fact ;  and  the  mate- 
rials for  us  to  decide  them,  are,  the  statements  in  the  special  case,  and 
these  exclusively.  I  think  it  quite  clear  that  the  courts  had  jurisdiction. 
As  already  observed,  the  jurisdiction  required,  is,  that  it  has  been  con- 
ferred upon  the  court  by  the  municipal  law  of  the  country  to  which  it 
belongs.  And,  upon  the  statements  in  the  case,  the  clear  inference  is, 
that  the  French  courts  proceeded  in  the  exercise  of  their  lawful  and 
accustomed  jurisdiction.  I  also  think  the  proceedings  were  in  rem. 
This  is  also  a  question  of  fact.  The  original  suit  in  the  Tribunal  de 
Commerce  of  Havre  was  not  only  against  Benson  on  the  bill,  but 
''  ogainBt  the  ship  .*"  and  the  judgment  is  against  him  in  his  capacity  of 
captain,  and  "par  privilege  sur  ce  navire."  The  nature  of  the  "privi- 
lege" is  referred  to  in  Abbott  on  Shipping,  p.  121,  6th  edit.,  and  is  a 
species  of  lien  or  hypoth^que  conferred  by  the  civil  law,  and  giving  a 
privilege  or  right  of  payment  upon  the  value  of  the  ship,  without  any 

(a)  The  view  taken  by  Cockbarn,  C.  J.,  Beemfl  to  be  based  upon  the  assamption  that  the 
plaintiff,  Castriqne,  wm  before  the  court 
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instrument  of  hypothecation  or  any  express  contract  subjecting  the  ship 
to  such  claim.  By  virtue  of  this  judgment,  the  ship  was  taken  posses- 
sion of  by  the  court.  But  by  the  law  of  France  a  sale  cannot  be  made- 
until  the  original  judgment  has  been  confirmed  and  the  sale  ordered  by 
the  judgment  of  the  Civil  Tribunal  of  the  district.  This  judgment  was 
*also  given ;  and  accordingly  the  ship  was  sold  to  the  defendants,  r^tjo? 
and  the  purchase-money  paid  by  them  into  the  court, — every  *• 
step  and  form  required  by  the  law  of  France  and  the  judgment  of  the 
eourt  being  strictly  complied  with.  I  feel  constrained  to  differ  from  the 
judgment  of  the  Court  of  Common  Pleas  upon  the  conclusion  to  be 
drawn  from  these  facts.  I  think  they  show  that  the  original  suit  was 
one  in  rem,  to  enforce  this  ^^  privilege"  or  lien  against  the  ship,  although 
it  was  also  in  personam  against  the  captain  on  the  bill,  and  that  the 
French  courts  gave  judgment  affirming  the  lien,  took  possession  of  the 
ship,  and  sold  her  to  the  defendants,  not  in  execution  upon  the  judg- 
ment-debt, but  in  enforcement  of  the  original  hypothecation  or  lien. 
Upon  these  facts,  it  appears  to  me  that  the  proceedings  in  substance 
were  in  rem,  and  that,  by  the  judgments  of  the  French  courts  the  ship 
was  charged  with  the  "privilege"  or  lien,  and  sold  to  satisfy  it:  and, 
upon  the  principles  of  law  above  mentioned  I  think  the  title  of  the 
defendants  to  the  ship  is  good,  and  cannot  be  successfully  questioned  by 
the  plaintiff.  I  do  not  think  the  case  of  The  Bold  Buccleugh,  7  Moore 
P.  C.  267,  analogous. 

It  was  urged  on  the  part  of  the  plaintiff  that  the  proceedings  were 
contrary  to  natural  justice,  inasmuch  as  neither  the  mortgagee  nor  the 
parties  claiming  under  him  were  cited  to  appear  or  had  an  opportunity 
of  being  heard  in  the  French  courts.  This  is  not  so.  The  original 
owner  and  his  assignee  in  bankruptcy  were  the  only  parties  supposed  to 
be  interested  in  the  ship  who  were  known ;  and  they  were  both  person- 
aUy  summoned ;  and  before  the  sale  the  plaintiff  had  the  opportunity, 
and  in  fact  did  bring  forward  and  submit  his  rights  to  the  Civil  Tribunal 
of  Havre,  and  afterwards  to  the  Court  of  Appeal  at  Rouen.  It  is  true 
they  decided  against  him  wrongly,  according  to  English  *law,  r« ioq 
which  all  the  French  courts  agreed  ought  to  govern  the  case.  ^ 
But  we  do  not  sit  as  a  court  of  error  upon  these  judgments.  No  court 
except  a  superior  court  of  appeal  in  France  is  competent  to  reverse 
them.  They  are,  no  doubt,  erroneous  judgments ;  but  they  are  not 
Toid ;  nor  is  there  any  evidence  that  the  French  courts  wished  to  decide 
the  questions  submitted  to  them  otherwise  than  in  accordance  with 
English  law.  The  judgments  of  the  French  courts  are,  like  the  judg- 
ment of  the  Admiralty  Court  which  was  in  question  in  Hughes  v,  Cor- 
nelius, 2  Show.  282,  erroneous ;  but  they  are  not  therefore  the  less 
conclusive :  and  it  is  not  a  matter  of  surprise  or  just  blame  that  the 
conrts  of  France  should  commit  an  error  in  administering  the  law  of  a 
foreign  country. 

It  was  further  urged  that  the  sale  of  the  ship,  the  property  of  a 
mortgagee,  to  pay  the  disbursements  of  the  voyage,  was  of  itself  con- 
trary to  natural  justice.  I  cannot  concur  in  this.  I  cannot  say  that  a 
rule  of  the  civil  law,  which  prevails  in  Scotland,  and  generally  through- 
ont  Europe,  and  which  in  substance  puts  the  necessary  diebursements  of 
the  ship  on  a  voyage  upon  the  same  footing  as  the  law  of  England  puts 
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salvage,  is  of  itself  necessarily  unjust,  although  the  municipal  law  cf 
England  differs  from  it. 

There  was  a  question  upon  which  the  Court  of  Common  Pleas  declined 
to  give  an  opinion,  viz.,  the  eifect  of  the  sale  itself.  The  case  of  Cam 
mell  V.  Sewell,  6  Hurlst.  &  N.  728,t  29  Law  J.  Exch.  350,— the  judg- 
ment in  which  was  not  delivered  when  the  judgment  in  this  case  was 
given, — may  have  a  ra&terial  bearing  upon  such  a  question,  should  one 
arise. 

There  was  another  point  discussed  at  the  Bar,  to  which  I  will  shortly 
refer.    The  mortgage  was  transferred  to  the  plaintiflF  on  the  9th  of  April, 

♦49^41  •^^^^»  ^^^  ^^'^  "^'  registered  until  the  13th  of  April,  1857.  The 
'  J  *act  for  the  registering  of  British  vessels  in  force  in  April,  1855, 
was  the  8  &  9  Vict.  c.  89,  the  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  not  coming  into  operation  until  the  Ist  of  May,  1855. 
The  suit  in  the  French  courts  was  commenced  on  the  22d  of  September, 
1855;  and  the  point  was,  whether  the  plaintiiF's  title  was  governed  by 
the  8  &  9  Vict.  c.  89,  or  the  Merchant  Shipping  Act,  1854.  I  think  it 
was  governed  by  the  8  &  9  Vict.  c.  89.  This  act  was  repealed  by  the 
17  &  18  Vict.  c.  120 ;  but  it  was  provided  by  the  4th  section  that  the 
repeal  should  not  affect  any  security  duly  given  or  anything  duly  done 
before  the  act  came  into  operation,  which,  as  regards  this  matter,  was 
the  1st  of  May,  1855.  The  security  of  the  mortgage,  and  the  transfer 
of  it  to  the  plaintiff,  were  both  duly  given  and  done  before  this  date; 
and  the  Merchant  Shipping  Act,  1854,  had  therefore  nothing  to  do  with 
them.  To  give  acts  of  parliament  a  retrospective  operation,  the  enact- 
ment must  be  clear. 

It  was  said  that  the  case  was  one  of  great  hardship  upon  the  plaintif, 
and  that  it  ought  to  have  been  decided  according  to  the  English  law. 
This  is  true.  But,  on  the  other  hand,  it  may  be  said  it  would  be  a 
great  hardship  upon  the  defendants  to  deprive  them  of  the  ship.  They 
honestly  bought  her  at  public  auction  held  under  the  authority  of  the 
French  courts,  the  plaintiff  himself  beii^g  present,  making  no  objectioD, 
and  bidding  for  her  by  his  agent.  Which  is  the  greater  hardship,  it 
may  be  difficult  to  say.  But  it  is  our  duty  to  decide  between  the  parties 
upon  the  known,  fixed,  and  established  rules  and  principles  of  law,  by  a 
steady  adherence  to  which  the  right  of  property  and  all  other  rights  are 
most  effectually  secured  and  maintained. 

I  cannot  but  think  that  it  would  be  very  inconvenient,  and  of  mis- 
*4S01  ^^^^^^^^  consequence,  if  the  title  to  a  '''ship,  acquired  through  the 
-'  deliberate  judgments  and  acts  of  the  courts  of  France,  could  be 
questioned  in  the  courts  of  any  foreign  country. 

Bramwell,  B. — I  think  this  judgment  should  be  reversed.  The 
question  seems  to  me  to  be  concluded  by  Cammell  v.  Sewell,  4  Hurlst. 
&  N.  5.t  In  the  judgment  of  the  majority  of  the  court  in  that  case,  it 
is  said, — p.  744, — citing  the  Lord  Chief  Baron, — "  If  personal  property 
is  disposed  of  in  a  manner  binding  according  to  the  law  of  the  country 
where  it  is,  that  disposition  is  binding  everywhere.**  I  therefore  take 
that  to  be  the  law  laid  down  by  authority.  I  give  my  humble  concur- 
rence to  it,  thinking  it  to  be  correct  and  consistent  with  convenience  and 
good  sense.  Then  I  have  not  a  doubt  that  in  this  case  the  vessel  was 
disposed  of  in  a  manner  binding  according  to  the  law  of  France,  where 
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it  was.  Indeed,  I  do  not  understand  this  to  be  denied  in  the  argument 
on  behalf  of  the  plaintiff.  Then,  I  repeat,  if  so,  the  case  is  governed 
by  Cammell  v.  Sewell.  Inquiry  whether  what  took  place  was  a  judg- 
ment in  rem,  is  an  inquiry  as  to  what  is  the  name  by  which  the  proceed- 
ing should  be  called,  and  in  every  sense  immaterial,  as  appears  by  the 
commencement  of  the  judgment  in  Cammell  v,^  Sewell.  I  think,  how- 
ever, it  was  a  judgment  or  proceeding  in  rem  :  tfiat  is  to  say,  I  think  the 
proceeding  was,  if  against  the  master,  also  against  the  ship ;  and  the 
ship  was  specifically  ordered  to  be  sold,  not  as  the  master's  ship,  or  the  j 
debtor's  ship,  but  as  being  the  ship  on  which  there  was  a  lien  or  privilege. 
It  is  expressly  stated  that  the  suit  was  against  Benson  and  the  ship. 
The  judgment  declares  that  the  bill  was  drawn  by  him  as  captain  of  the 
ship,  and  for  necessaries  supplied  to  that  vessel,  and  that  there  is  occa- 
sion to  grant  his  prayer  to  be  perfected  from  personal  arrest ;  and  he  is 
condemned  in  his  *capacity  of  captain  of  that  vessel,  and  by  rut^o-i 
privilege  on  that  vessel.  It  seems  to  me,  therefore,  that  the  suit  ^ 
was  not  of  the  same  character  as  the  one  in  question  in  the  case  of  The 
Bold  Buccleugh,  and  I  think  it  a  judgment  in  rem. 

This  leads  me  to  the  consideration  of  a  remark  in  the  judgment  of 
the  court  below,  which  it  is  necessary  to  notice,  as  it  seems  to  me  to 
have  caused  what  I  must,  with  great  respect,  consider  the  error  of  the 
judgment  there.  Is  is  said, — antJ,  p.  39, — **  Such  a  sale  (of  A.'s  vessel 
in  execution  of  B.*s  debt)  in  this  country  would  be  wholly  void  as  against 
A. ;  and  we  are  not  informed  that  the  law  of  France  differs  in  this 
respect  from  our  own."  This  remark  assumes  that  the  sale  in  France 
was  a  sale  of  A.'s  vesseMn  execution  of  B.'s  debt.  I  have  said  I  think 
it  was  not,  and  that  I  also  think  the  question  immaterial.  But,  if  the 
assumption  of  the  court  below  is  right,  viz.,  that  the  sale  in  France  was 
a  sale  of  A.'s  vessel  in  execution  of  B.*s  debt,  how  can  it  be  said,  "We 
are  not  informed  that  the  law  of  France  differs  in  this  respect  from  our 
own  ?"  The  proceeding  itself  so  informs  us,  because  it  is  clear  that  the 
ship  was  specifically  dealt  with  as  liable  to  pay  the  debt  sued  for ;  and 
the  proceeding  is  not  like  our  fieri  facias,  which,  being  directed  against 
the  goods  of  B.,  would  give  no  authority  to  sell  those  of  A. 

I  take  the  case,  therefore,  either  way :  and,  whether  it  is  considered 
as  a  proceeding  in  rem  or  a  proceeding  whereby  A.'s  vessel  is  made  to 
pay  the  debt  of  B.,  I  find,  that,  in  either  view,  "  the  property  was  dis- 
posed of  in  a  manner  binding  according  to  the  law  of  the  country  where 
it  was;"  and  so  the  case  is  governed  by  Cammell  v,  Sewell. 

As  to  whether  the  judgment  of  a  foreign  court  could  be  disregarded 
if  it  appeared  to  proceed  on  a  contemptuous  disregard  of  our  law,  it  is 
not  necessary  *to  express  any  opinion,  as  this  did  not.  On  the  rniAQ2 
contrary,  the  French  courts  profess  an  intention  to  act  on  the  ^ 
recognition  of  our  law :  and  there  is  no  ground  for  suggesting  any  mala  ^ 
fides  in  that  profession,  though,  speaking  with  all  respect,  they  have  not 
shown  much  discretion  in  carrying  it  into  execution. 

I  wish  to  add,  that  it  is  not  to  be  supposed  that  I  differ  from  anything 
that  has  been  said  by  the  Lord  Chief  Justice  or  my  Brother  Martin : 
but  I  think  that  this  case  is  governed  by  Cammell  v.  Sewell.  I  did 
think  the  rale  there  laid  down  a  very  wholesome  rule ;  and  I  thought  it 
right  to  say  so. 
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C0CKBURN9  0.  J. — The  result  is,  that  the  judgment  of  the  Court  of 
Common  Pleas  is  reversed.  Judgment  reversed. 

See  the  note  to  the  C9se  in  the  court  grew  out  of  the  same  controversy  aa 

below,  ant^,  p.  1,  &c. :  and  see  the  case  that  in  the  text,  in  which  the  foregoii^ 

of  Castrique  v.  Behrens,  7  Jurist  N.  ease  was  followed. 
8.  1028,  in  the  Queen's  Bench,  which 


^  .oQi  *CHRISTIAN  SOPHIA  SIMPSON,  Administratrix  of  Wllr 
^"^"^-1       LIAM  SIMPSON,  deceased,  v.  ARTHUR  HYDE  DENDY. 
April  23. 

A  coDTeyance  by  the  lord  of  part  of  the  demesne  of  the  manor  described  the  land  as  "All  thst 
piece  or  parcel  of  meadow  ground  commonly  called  or  known  by  the  name  or  descriptioB  cf 
Chamberlain's  Fields  containing  by  estimation  3a.  3r.  Z5p.,  he  the  eame  more  or  Utty  uid 
abutting  towards  the  west  on  Hall  Lane."  The  deed  also  contained  tho  following  geaenl 
words, — "  Together  with  all  ways,  Ac,  and  appurtenances  to  the  said  messuage,  &c.,  IsdUj, 
Ac,  belonging,  or  thereteith  utedf  possessed,  occupied  or  enjoyed,  or  accepted,  reputed,  Uken, 
or  known  as  part,  parcel,  or  member  thereof,  or  as  appurtenant  or  belonging  thereunto." 

Upon  a  special  case,  in  which  it  was  provided  that  the  court  should  be  at  liberty  to  draw  infer- 
ences as  a  jury,  it  appeared  that  the  grantee  of  Chamberlain's  Field  and  those  claiming  under 
him  had  for  sixty  years  used  a  small  strip  of  land  lying  between  the  field  and  Hall  Lane  a» 
a  place  of  deposit  for  manure,  that  about  the  year  1841,  the  present  owner  cut  and  conrorted 
to  his  own  use  a  tree  which  grow  thereon,  and  that  in  1843  he  enclosed  the  strip.  On  tli« 
other  hand  there  was  evidence  that  the  lord  of  the  manor  had  both  before  and  since  the  date 
of  the  conveyance  exercised  various  acts  of  ownership, — ^by  making  grants  thereof,  and  giriog 
to  the  owners  of  the  adjoining  lands  licenses  to  enclose, — over  other  similar  strips  of  laud  bv 
the  roadside,  in  other  parts  of  the  manor,  the  nearest  of  which  was  about  three-quartcri  of  » 
mile  distant  from  the  spot  in  question : — 

Held,  that  the  conveyance  of  Chamberlain's  Field  was  sufficient  to  pass  to  the  grantee  the  slip 
of  land  beyond  the  fence,  and  the  soil  to  the  centre  of  Hall  Lane  adjoining : 

Held  also,  that,  assuming  the  language  of  the  deed  to  be  doubtful  or  ambiguous,  the  eride&ee 
of  user  by  the  grantee  and  those  claiming  under  him  was  sufficient  to  outweigh  the  presaiEp> 
tion  in  favour  of  the  lord  arising  from  the  acts  of  ownership  by  him  on  other  parts  of  the 
waste  of  the  manor  similarly  situated. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's  close,  in  the  parish  of  Hendon,  in  the  county  of  Middlesex,  known 
as  Chamberlain's  Field,  otherwise  Fourteen  Acre  Field,  and  removing 
certain  posts  thereon.  The  defendant  pleaded  that  the  close  was  his 
close,  soil,  and  freehold,  and  justified  the  removing  the  posts  as  encum- 
bering  the  same ;  upon  which  issue  was  joined. 

The  case  was  originally  tried  before  Jervis,  C.  J.,  at  the  sittings  at 
Westminster  after  Michaelmas  Term,  1855,  when  a  special  verdict  was 
found. 

The  special  verdict  came  on  to  be  argued  before  the  Exchequer 
Chamber  in  Trinity  Vacation,  1856,  when  that  court  held,  that,  upon  a 
question  whether  a  piece  of  waste  land  lying  between  a  highway  and 
the  plaintiff's  enclosed  land,  belonged  to  the  plaintiff  or  to  the  lord  of 
the  manor,  grants  by  the  lord  of  other  slips  of  waste  land  on  either  side 
of  the  same  road,  abutting  on  enclosed  lands  of  the  lord  himself  and  of 
4,^04-1  other  persons,  *were  admissible  for  the  purpose  of  showing  that 
-^  the  locus  in  quo  was  part  of  the  waste  of  the  manor,  without 
showing  continuity. 

The  Lord  Chief  Justice  having  upon  that  occasion  registered  the  e?i- 
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dence,  the  court  awarded  a  venire  de  novo :  see  Bendy  v,  Simpson,  18 
C.  B.  831  (E.  C.  L.  R.  vol.  86). 

The  cause  came  on  for  trial  at  the  sittings  in  Middlesex  after  Michael- 
mas Term,  1856,  before  Gockburn,  C.  J.,  and  a  special  jury,  when  a 
verdict  was  found  for  the  plaintiff,  by  consent  for  40^.,  with  all  usual 
certificates,  subject  to  the  opinion  of  the  court  upon  the  following  case : — 

The  plaintiff  was  tenant  to  General  Dalmer  under  the  lease  herein- 
after set  forth,  of  a  freehold  farm  called  The  Sunning  Hill  Farm,  situate 
in  the  parish  and  manor  of  Hendon,  in  the  county  of  Middlesex,  lying 
on  the  right-hand  side  going  from  Church  End  to  Page  Street  of  a  lane 
called  Hall  Lane,  leading  from  Church  End,  in  the  said  parish  and 
manor,  to  Page  Street,  also  in  the  same  parish  and  manor. 

The  piece  of  land  mentioned  in  the  declaration  is  a  triangular  piece 
of  land,  which,  until  its  enclosure  by  the  plaintiff  as  hereinafter  men- 
tioned, lay  open  and  unenclosed,  along  the  side  of  Hall  Lane,  on  the 
right-hand  side  of  the  gravelled  carriageway,  and  between  the  said  car- 
riageway and  the  fence  of  Chamberlain's  Field  hereinafter  mentioned, 
and  was  and  is  situate  within  the  manor  of  Hendon. 

In  the  27  th  year  of  the  reign  of  George  IL,  the  manor  of  Hendon, 
and  the  impropriate  rectory  of  Hendon,  and  the  advowson  of  the  Vicar- 
age of  the  parish  church  of  Hendon,  and  divers  messuages,  farms,  lands, 
teaements,  and  tithes  situate  and  arising  within  the  manor  and  parish 
of  Hendon,  including  Sunning  Hill  Farm,  and  certain  property  herein- 
after mentioned  to  have  been  conveyed  to  one  Henry  Flitcroft,  and  also 
^certain  property  hereinafter  mentioned  as  Lot  No.  11,  were  by  ri^Aoc 
an  act  of  parliament  passed  in  that  year  (c.  xix.),  intituled  ^'  An  ^ 
Act  for  vesting  the  manor  of  Hendon,  settled  on  the  marriage  of  the 
Earl  and  Countess  of  Powis  on  them  and  their  issue,  in  trustees,  to  be 
Bold  towards  discharging  the  debts  and  encumbrances  of  William  late 
Marquis  of  Powis,  and  for  settling  the  barony  and  lordship  of  Powis,  in 
the  county  of  Montgomery,  in  lieu  thereof,  to  the  same  uses ;  and  for 
other  purposes,"  vested  in  Edward  Herbert  and  Brooke  Forrester,  their 
heirs  and  assigns,  on  certain  trusts  for  sale. 

In  October,  1756,  Herbert  and  Forrester,  in  pursuance  of  the  said 
act  of  parliament,  caused  the  manor  and  the  demesne  lands  thereof,  antl 
also  the  said  tithes  and  advowson,  to  be  put  up  to  sale  by  auction  under 
certain  particulars  of  sale. 

The  first  catalogue  is  a  catalogue  of  ^^  All  the  demesne  lands  of  the 
Duke  of  Powis,  deceased,  situated  in  the  parish  and  within  the  manor 
of  Hendon,  containing,  according  to  a  survey  lately  made  by  Mr.  J. 
Crow,  1226a.  2r.  23/?.,"  which  it  states,  by  order  of  the  trustees  of  the 
Duke's  will,  and  also  by  virtue  of  an  act  of  parliament,  will  be  sold  by 
auction  by  Mr.  Langford,  at  his  house,  in  the  Great  Piazza,  Covent 
Garden,  on  the  19th  and  20th  October,  1756,  divided  into  18  lots.  The 
title-page  states  (inter  alia)  that  'Sprinted  catalogues,  with  plans  of  each 
lot,  may  be  had  of  Mr.  Messeder,  at  North  End,  and  at  Mr.  Langford's, 
in  the  Grand  Piazza  aforesaid;"  and  it  is  announced  in  a  foot-note,  that 
*^  the  lordship  of  the  valuable  and  extensive  manor  of  Hendon,  with  all 
its  fines,  quit-rents,  privileges,  and  rights  of  advowson  to  the  church  of 
Hendon,  and  also  all  the  great  tithes  of  the  said  manor,  will  be  sold  at 
Mr.  Langford's  on  the  Thursday  and  Friday  following." 

*Lot  9  in  the  said  catalogue  is  the  Sunning  Hill  Farm,  and  r$iAga 
was  as  follows : —  ^ 
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Numben 

referring 

topUn. 


42 


46 

47 
48 
49 
60 

51 

52 
53 
54 


8 

9 

10 


Names  of  the  lands. 


John  Cole  and  D&niel  Kemp,  ten* 
ants  at  will. 

JoHx  Cole. 

The  farm  at  Church  End,  the  house 
part  brick  and  part  lath  and  plas- 
ter, tiled,  in  good  repair.  A  shed 
a4ioining  with  two  good  bams, 
one  of  4  boarded  the  other  of  7 
boaMod,  and  tiled,  and  a  yard    . 

Nearer  Sunning  Hill 

Middle  ditto 

Further  ditto 

Chamberlain's  Field 

Nearer  or  First  Newarks    .    .    .    . 


Second  ditto 


Third  ditto  .... 
Further  ditto  .  .  . 
Little  Downage  Wood 


Daitibl  Kemp. 

Barn  Field 

The  barn  and  yard  in  ditto 
The   eight   acres    by  Bam 
meadow    ...... 


Field 


Of  this  lot  there  are  of  meadow 
**  '*        arable    . 


Quality 
of  the  lauda. 


Meadow  . 
Meadow  . 
Meadow  . 
Meadow  . 
Meadow  . 

(Arable  and 
Meadow  . 
Arable 
Arable 
Arable 


Meadow 
Meadow 

Meadow 


Acres 


Quantity 
of  the  lands. 


a.     r.    p. 


0 
8 
6 
11 
3 
6 
3 
6 
6 
5 
5 


1 
0 
3 
1 
3 
0 
0 
3 
1 
1 
2 


16 

35 

32 

31 

35 

12 

17 

25 

1 

2 

8 


9    3    17 
0    1    12 

8    0    36 


80    3    11 


Tearty  Tilae. 


I    •,    i. 


80 

3 

11 

60 
20 

2 

0 

23 
28 

94   7  r 


To  be  put  up  at  the  sum  of  2300Z. 

In  the  hedge-row  of  this  lot  are  170  trees  of  oak  and  25  of  elm  tim- 

*iS71    ^^^'  valued  at  592. 

-*        *Lot  10  was  as  follows : — 


Numbers 

referring 

to  plan. 


76 
77 
78 
79 
80 
81 
82 
83 


Names  of  the  lands. 


John  Nicoll,  of  Pago  Street,  tenant 
on  lease  for  7, 14,  or  21  years  from 
Michaelmas,  1743,  to  a  parcel  of 
land  adjoining  Hall  Lane. 

The  Corner  Mead 

The  Long  Slip 

St.  Foin  Field,  formerly  in  three    . 

Lady  Field,  formerly  in  two  .    .    . 

Broad  Mead 

The  Four  Acres 

Nearer  Lay  Field 

Further  Lay  Field 


Quality 
of  the  lands. 


Quantity 
of  the  lands. 


a.     r.     p. 


Meadow  . 

3    16 

do.       . 

2    1    20 

do. 

8    2     11 

do.       . 

11    2    25 

do.       . 

16    2      4 

do. 

4    2     14 

do. 

6     1     13 

do. 

7    0    IS 

60    1    26 


TesiljnntE. 


£,    9,    d. 
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To  be  put  up  at  the  sum  of  1550Z. 

The  timber  in  the  hedge-rows  of  this  lot,  consisting  of  170  oalcs  and 
38  elmsy  is  esteemed  worth  60Z. 

Lot  11  was  as  follows : — 


Ifamben 

Rierring 

ia  plan. 


NamM  of  the  lands. 


13 
15 
16 

17 
18 

21 


Dmniel  Cempi  tenant  at  will  to  a 
parcel  of  land  adjoining  to  Hall 
Lane. 

Little  Breach 

Great  Breach 

Red  Barn  Field,  in  which  is  a  bam, 
five  bay  boarded,  and  tiled,  in 
very  good  repair 

The  Eight  Acres  by  Red  Barn  Field 

The  Quaker's  Ten  Acres    .... 
Beer  Acre 


Meadow  in  Uiis  lot 
Arable     .... 


Qnallty 
of  th«  lands. 


Meadow  .    • 

(Meadow  and 
Arable     .    . 


Meadow  .  . 
Meadow  .    . 

f  Meadow  and 
Arable  .  . 
Meadow  and 
Arable     .    . 


Acres 


Together . 


Qoantity 
of  Uie  lands. 


a.     r.     ^. 


3     3    32 

12    1     27 

6     18 


10    3  37 

8     1  23 

7  3  4 
2    3  0 

8  2  34 
12  0 


Yearly  value. 


£    :     d. 


61     3 


52    0    37 
9    2      0 


61    3 


63    7    3 


To  be  put  up  at  the  sum  of  1700Z. 

There  are  65  trees  of  oak  timber  in  this  lot,  valued  at  19Z. 

*The  second  catalogue  is  a  catalogue  of  the  great  tithes  of  the   r«^Q<> 
manor  and  parish  of  Hendon,  to  be  sold  on  the  21st  and  22d  oi   ^ 
October,  1756. 

The  third  catalogue  is,  ^'  particulars  of  the  lordship  and  manor  of 
Hendon,  in  the  county  of  Middlesex,  with  all  the  fines,  quit-rents,  roy- 
alties, privileges,  and  right  of  advowson  to  the  church  of  Hendon, 
which  by  order  of  Edward  Herbert  and  Brooke  Forrester,  trustees  under 
the  will  of  the  Duke  of  Powis,  deceased,  and  also  by  virtue  of  an  act 
of  parliament,  will  be  sold  by  auction  by  Mr.  Langford,  on  Friday,  the 
22d  of  October,  1756,  beginning  immediately  after  the  sale  of  the  last 
lot  of  the  great  tithes."  The  particulars  state  that  *'  to  the  manor  of 
Hendon  belong  courts  leet  and  courts  baron.  It  has  also  annexed  to  it 
as  many  royalties,  privileges,  rights,  &c.,  and  enjoys  the  same  in  as  full 
and  ample  a  manner  as  any  manor  in  England  ;'*  also,  that  '^  the  afore- 
said manor,  as  by  a  survey  lately  made  by  Mr.  J.  Crow,  consists  of 
8204a.  3r.  20/?." 

At  the  sale  of  the  19th  of  October,  Henry  Flitcroft  became  the  pur- 
chaser of  the  premises  hereinafter  mentioned  to  have  been  conveyed  to 
him  comprised  in  Lot  10  of  the  particulars :  and  accordingly,  by  inden- 
ture3.of  lease  and  release,  bearing  date  the  20th  and  21st  of  April, 
1757, — the  release  being  made  between  Herbert  and  Forrester  of  the 
first  party  Arthur  Earl  of  Powis  of  the  second  part,  Henry  Flitcroft  of 
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the  third  part,  and  James  Clatterbuck  of  the  fourth  part, — the  s&id 
Herbert  and  Forrester,  in  pursuance  of  the  said  act  of  parliament,  con- 
veyed to  Flitcroft  in  fee  certain  lands  within  the  manor  of  Hendon, 
comprising,  amongst  others,  two  closes  called  respectively  the  Three  Cor- 
nered Mead,  and  the  Long  Slip,  and  numbered  respectively  76  and  77, 
by  the  description  of  "  All  that  piece  or  paroel  of  meadow  ground  com- 
♦4QQ"I  nionly  called  or  known  by  the  name  or  description  of  the  *Three 
^  Corner  Mead,  containing  by  estimation  3a.  Ir.  6p.,  be  the  same 
more  or  less,  abutting,  &c.,  towards  the  east  on  a  piece  or  parcel  of 

f round  lately  sold  and  conveyed  or  intended  to  be  conveyed  to  William 
Calmer,  and  now  in  the  occupation  of  John  Cole,  towards  the  west  on 
Hall  Lane,  towards  the  north  on  a  piece  or  parcel  of  ground  called 
Lower  Strattons,  belonging  to  and  in  the  occupation  of  John  Nicholl, 
and  towards  the  south  on  Hall  Lane  aforesaid ;  also  all  that  piece  or 
parcel  of  meadow  ground  commonly  called  or  known  by  the  name  or 
description  of  the  Long  Slip,  containing  by  estimation  2a.  Ir.  20p.,  be 
the  same  more  or  less,  abutting  towards  the  east  on  three  pieces  or  par- 
cels of  ground  called  Upper  Slattons,  Middle  Slattons,  and  Lower  Slat- 
tons,  belonging  to  and  in  the  occupation  of  the  said  John  Nicholl,  and 
towards  the  west  on  Hall  Lane  aforesaid.. 

The  property  comprised  in  the  said  conveyance  to  Flitcroft,  by  virtue 
of  divers  mesne  conveyances,  became  and  was  vested  in  Amos  James 
Fletcher,  who  was  the  owner  thereof  at  the  time  of  the  cutting  down  of 
the  tree  herein  mentioned,  and  still  is  such  owner. 

At  the  said  date  William  Dalmer  became  the  purchaser  of  Sunning 
Hill  Farm ;  and  the  following  contract  was  thereupon  entered  into 
between  him  and  Herbert  and  Forrester. 

"  19th  day  of  October,  1756. 
^'  Whereas  a  farm  at  Church  End,  in  the  parish  of  Hendon  and  county 
of  Middlesex,  consisting  of  a  messuage,  and  shed  adjoining,  with  three 
barns  and  a  yard,  and  twelve  closes  or  parcels  of  land,  containing  toge- 
ther 80a.  3r.  lip.,  and  now  in  the  occupation  of  John  Cole  and  Daniel 
Kemp,  part  of  the  demesnes  of  William  late  Duke  and  Marquis  of  Powis, 
deceased,  situate  in  the  parish  and  within  the  manor  of  Hendon  afore- 
'*'4401  ^^^^'  ^^^  ^^  tTQ^^  and  underwood  growing  on  the  said  ^premises, 
^  being  Lot  9  in  the  printed  catalogue  of  the  said  demesne  lands, 
were  this  day  by  order  of  Herbert  and  Forrester,  the  trustees  of  the 
estates  of  the  said  William  Duke  and  Marquis  of  Powis,  put  up  to  public 
sale  or  auction  pursuant  to  notice  for  that  purpose  given  in  the  London 
Gazette  and  other  public  papers ;  at  which  sale  or  auction  William  Dal- 
mer was  declared  to  be  the  best  bidder  or  purchaser  of  the  said  premises 
at  the  sum  of  2730Z. :  And  whereas  the  said  William  Dalmer  hath,  in 
pursuance  of  the  conditions  of  the  said  sale,  deposited  the  sum  of  273/. 
into  the  hands  of  Mr.  Langford  in  part  payment  of  the  sum  of  2730Z. 
so  agreed  to  be  given  by  him  the  said  William  Dalmer  as  aforesaid  for 
the  absolute  purchase  of  the  said  premises :  Now,  these  presents  witness, 
and  it  is  hereby  agreed  by  the  said  William  Dalmer  to  and  with  the  said 
Herbert  and  Forrester,  in  manner  following,  that  is  to  say,  that  on  the 
said  Herbert  and  Forrester  making  a  good  title  to  the  said  premises, 
and  conveying  and  assuring  to  the  said  William  Dalmer,  his  heirs  or 
assigns,  at  the  expense  of  the  said  William  Dalmer,  his  heirs  or  assigns, 
all  those  the  said  messuage,  land,  and  premises  mentioned  or  compmed 
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in  the  said  Lot  9,  with  their  appurtenances^  and  all  their  and  each  of 
their  estate,  right,  title,  and  interest  therein  and  thereto,  on  or  before 
the  25th  of  March  next  ensuing,  free  from  all  encumbrances  committed 
by  them  or  either  of  them,  He  the  said  William  Dalmer  shall  and  will 
pay  unto  them  the  said  Herbert  and  Forrester,  or  as  they  shall  direct, 
on  or  before  the  25th  of  March  next  ensuing  the  date  hereof,  the  sum 
of  2457/.,  being  the  residue  of  the  said  sum  of  27302.  agreed  to  be  given 
by  the  said  William  Dalmer  for  the  purchase  of  the  said  premises  at 
Buch  sale  as  aforesaid :  And  that,  upon  non-payment  of  the  said  sum 
of  2457Z.  at  the  time  hereinbefore  limited  for  payment  thereof,  the  said 
Bum  of  273?.  so  deposited  as  ^aforesaid  shall  be  forfeited  to  the  r+^^i 
said  Herbert  and  Forrester,  their  heirs  and  assigns,  and  they  ^ 
are  to  be  at  liberty  to  resell  the  same  premises  to  any  other  person  or 
persons  whatsoever,  agreeable  to  the  conditions  of  the  said  sale :  And 
the  said  Herbert  and  Forrester  do  hereby  promise  and  agree  to  make 
and  execute  to  the  said  William  Dalmer,  or  to  whom  he  shall  direct, 
and  at  his  the  said  William  Dalmer's  expense,  proper  conveyances  of 
the  said  messuage,  lands,  and  premises  comprised  in  the  said  Lot  9,  free 
from  all  encumbrances  as  aforesaid,  upon  his  the  said  William  Dalmer 
paying  to  the  said  Herbert  and  Forrester  the  sum  of  2457?.,  being  the 
remainder  of  the  said  sum  of  2730?.  agreed  to  be  given  for  the  purchase 
of  the  said  premises  as  aforesaid,  "  on  or  before  the  said  25th  day  of 
March  next ;  and  that  the  said  W.  Dalmer  shall  be  allowed  an  interest 
of  3?.  per  cent,  upon  the  said  sum  of  273?.  by  him  deposited  as  afore- 
fiaid,  from  Christmas  Day  next  until  the  time  of  completing  the  said 
conveyance :  And  also  that  the  said  William  Dalmer,  his  heirs  or  assigns, 
shall  be  entitled  to  the  rents  and  profits  of  the  said  premises  by  him 
pm-chased  as  aforesaid  from  the  said  25th  of  March  next,  to  which  time 
all  taxes,  parish  rates,  and  other  encumbrances  shall  be  cleared  to  the 
said  William  Dalmer." 

By  indentures  of  lease  and  release  bearing  date  the  20th  and  21st  of 
April,  1757, — the  release  being  made  between  Herbert  and  Forrester 
of  the  first  part,  the  Earl  of  Powis  of  the  second  part,  the  said  William 
Dalmer  of  the  third  part,  and  James  Clutterbuck  of  the  fourth  part,— 
the  said  Herbert  and  Forrester  conveyed  to  the  said  William  Dalmer  in 
fee,  the  said  Sunning  Hill  Farm,  by  the  description  of  (amongst  others) 
"All  that  piece  or  parcel  of  meadow  ground  commonly  called  or  known 
by  the  name  or  description  of  Chamberlain's  Field,  containing  by  esti- 
mation *3a.  3r.  35p.,  be  the  same  more  or  less,  abutting  towards  r^^^o 
the  north  on  a  piece  or  parcel  of  meadow  and  arable  ground  »■ 
hereinbefore  mentioned  called  Second  Newarks,  towards  the  east  on  the 
before-mentioned  piece  of  meadow  ground  called  Nearer  or  First  Newarks, 
towards  the  south  on  the  before-mentioned  piece  of  meadow  ground  called 
Further  Sunning  Hill,  and  towards  the  west  on  Hall  Lane.**  "All 
which  said  messuages  or  tenements,  and  farm,  lands,  tenements,  meadows, 
pasture  ground,  tithes,  hereditaments,  and  premises  hereinbefore  parti- 
cularly mentioned  and  described,  and  thereby  granted  and  released  or 
mentioned  so  to  be,  with  the  appurtenances,  are  situate,  lying,  and  being, 
arising,  happening,  renewing,  or  increasing,  in  or  within  the  manor, 
lordship,  parish,  town,  hamlet,  precincts,  or  territories  of  Hendon  afore- 
said, and  now  are  or  late  were  in  the  tenure  or  occupation  of  John  Cole 
and  Daniel  Kemp,  their  undertenants  or  assigns,  and  were  late  the  estate 
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and  inheritance  of  William  Lord  Marquis  of  Powis,  the  father,  and 
William  Lord  Marquis  of  Powis  the  son,  or  one  of  them,  and  were  held 
and  enjoyed  by  them  in  unity  of  possession  with  the  manor  or  lordship 
and  rectory  of  Hendon,  and  accepted,  reputed,  or  taken  as  part,  parcel, 
or  member  thereof:  Together  with  all  ways,  waters,  Watercourses,  water- 
ing places,  trees,  woods,  underwoods,  commons,  common  of  pasture, 
easements,  profits,  commodities,  advantages,  emoluments,  hereditaments, 
and  appurtenances  whatsoever  to  the  said  messuage  or  tenement,  farm- 
house, lands,  tithes,  hereditaments,  and  premises  hereby  granted  and 
released,  or  intended  so  to  be,  or  any  of  them,  or  any  part  or  parcel 
thereof,  belonging  or  in  anywise  appertaining,  or  therewith  used,  pos- 
sessed, occupied,  or  enjoyed,  or  accepted,  reputed,  taken,  or  known  as 
part,  parcel,  or  member  thereof,  or  as  appurtenant  or  belonging  there- 
i^AAoi  unto,  and  in  as  full,  ample,  and  large  a  '^'manner  as  the  said  John 
^  Cole  and  Daniel  Kemp,  or  any  other  of  the  late  tenants  or  occu- 
piers of  the  said  premises,  or  any  part  thereof,  lately  held,  occupied,  or 
enjoyed  the  same." 

The  property  so  conveyed  to  William  Dalmer  became  by  virtue  of 
divers  mesne  conveyances  vested  in  General  and  Colonel  Dalmer,  the 
landlords  of  the  plaintiff. 

The  following  leases  of  the  said  Sunning  Hill  Farm  have  from  time  to 
time  been  granted  by  the  persons  who  were  from  time  to  time  the  owners 
thereof,  to  different  persons,  viz.,  a  lease  of  the  29th  July,  1799,  bj 
Joseph  Dalmer  to  Michael  Coombes  and  Thomas  Partridge,  for  twentj- 
one  years, — a  lease  of  the  14th  of  November,  1820,  from  General  and 
Colonel  Dalmer  to  Edward  Nicoll,  for  twenty-one  years, — a  lease  of  the 
22d  April,  1834,  from  General  and  Colonel  Dalmer  to  Edward  Nicoll, 
for  seven  years, — and  a  lease  of  the  5th  of  July,  1843,  from  General  and 
Colonel  Dalmer  to  the  plaintiff,  for  twenty-one  years  from  the  29th  of 
September,  1842. 

In  the  aforesaid  leases  of  the  29th  July,  1799,  and  14th  of  November, 
1820,  the  farm  is  described  as  consisting,  amongst  others,  of  ^'  All  that 
piece  or  parcel  of  meadow  or  pasture  ground  called  or  known  by  the 
name  of  Chamberlain's  Field,  containing  by  estimation  3a.  3r.  35/?.,  be 
the  same  more  or  less." 

In  the  lease  of  the  22d  of  April,  1834,  the  farm  is  described  as  con- 
sisting, amongst  others,  of  '^  Chamberlain's  Field,  3a.  3r.  35p.,  be  the 
same  more  or  less." 

In  the  lease  of  the  5th  of  July,  1843,  the  farm  is  similarly  described. 

Upon  the  said  sale  the  said  James  .Clutterbuck  became  the  purchaser 
of  the  manor  of  Hendon,  and  premises  comprised  in  the  conveyance  next 
hereinafter  mentioned :  and  by  indentures  of  lease  and  release,  bearing 

♦4441  ^^^®  ^^®  ^^^^  *°^  ^^^*  ^^  April,  1757, — the  *release  being  made 

J  between  Herbert  and  Forrester  of  the  first  part,  Henry  Arthur 

Earl  of  Powis  of  the  second  part,  and  James  Clutterbuck  of  the  third 

part,  the  said  Herbert  and  Forrester,  in  pursuance  of  the  said  act  of 

{parliament,  conveyed  to  Clutterbuck,  in  fee,  *^  All  that  the  manor  or 
ordship,  or  reputed  manor  or  lordship,  of  Hendon,  in  the  county  of 
Middlesex,  with  all  and  singular  the  rights,  members,  and  appurtenances 
thereof  and  thereunto  belonging,  together  with  all  courts  leet  and  courts 
baron,  views  of  frank-pledge,  fines,  fees,  amerciaments,  perquisites,  and 
profita  of  courts  leet  and  courts  baron ;  and  also  all  and  all  manner  of 
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eiief-rents,  quit-rents,  rates,  and  other  rents,  reversions,  duties,  and 
flervices,  as  well  of  free  as  of  copyhold  tenants,  heriots,  escheats,  reliefs, 
waifs,  estrajs,  goods,  and  chattels  of  felons  and  fugitives  and  condemned 
persons,  outlaws,  felons  of  themselves,  forfeitures,  deodands,  treasure- 
found,  fines  of  concord,  and  all  other  fines,  and  the  assize  and  assay  of 
bread,  wine;  and  all  commons^  wasteSj  waste-grounds y  treeSy  woods^ 
underwoods,  heathy  furze^  free- warren,  moors,  marshes,  ways,  water- 
courses, fishings,  fishing-places,  fairs  and  markets,  tolls,  and  all  other 
rights,  royalties,  jurisdictions,  franchises,  liberties,  privileges,  commodi- 
ties, emoluments,  and  hereditaments  whatsoever,  of  whatsoever  kind, 
species,  or  nature  they  be,  or  by  what  names  soever  they  are  or  may  be 
known  or  called,  to  the  said  manor  or  lordship,  or  reputed  manor  or 
lordship,  of  Hendon  aforesaid  belonging,  incident,  or  in  anywise  apper- 
taining, or  therewith  or  with  any  part  or  parcel  thereof  now  or  at  any 
time  heretofore  held,  used,  occupied,  or  enjoyed,  or  accepted,  reputed, 
deemed,  taken,  or  known  as  part,  parcel,  or  member  thereof,  or  of  any 
part  thereof,  by  virtue  of  any  charter,  gift,  grant,  confirmation,  convey- 
ances, usage,  or  custom  whatsoever,  or  otherwise  howsoever ;  And  also 
*all  that  the  advowson,  donation,  gift,  free  disposition,  right  of  r+i^c 
patronage  and  presentation  of,  in,  and  to  the  vicarage  of  the  ^ 
parish  church  of  Hendon  aforesaid,  in  the  said  county  of  Middlesex, 
with  the  rights,  members,  jurisdictions,  and  appurtenances  thereof,  as 
therein  mentioned." 

The  before-mentioned  lease  and  release  of  the  20th  and  21st  of  April, 
1757,  from  Herbert  and  Forrester  to  William  Dalmer  were  registered 
in  Middlesex  on  the  27th  of  April,  1767,— Book  2,  No.  128;  and  the 
before-mentioned  lease  and  release  of  the  manor  from  Herbert  and  For- 
rester to  Glutterbuck  was  registered  in  Middlesex  on  the  28th  of  April, 
1757, — Book  2,  No.  158.  The  memorials  contained  no  plans,  nor  was 
it  usual  at  that  period  to  put  plans  on  the  memorials. 

By  deed-poll  bearing  date  the  21st  of  April,  1767,  Glutterbuck  de- 
clared himself  to  be  a  trustee  of  the  manor  and  premises  comprised  in 
the  last-mentioned  conveyance  for  David  Garrick ;  and  by  divers  mesne 
conveyances  the  last-mentioned  manor  and  premises  became  vested  in 
John  Bond ;  and  by  virtue  of  the  will  of  John  Bond  and  of  an  act  of 
parliament  passed  in  the  1  G.  4  (c.  37),  intituled  ^'  An  act  for  vesting 
the  manor  of  Hendon  and  other  estates  devised  by  the  will  of  John 
Bond,  Esq.,  deceased,  in  other  trustees,  to  be  sold ;  and  for  enfranchis- 
ing copyhold  estates  holden  of  the  said  manor ;  and  for  applying  the 
produce  upon  the  trusts  declared  by  the  said  will,"  the  said  manor  and 
premises  were  conveyed  by  William  Lowndes,  Richard  Lowndes,  Wil- 
liam Morse,  and  Richard  George  Baker,  to  Samuel  Dendy,  in  fee. 

The  said  Samuel  Dendy,  by  his  will,  bearing  date  the  28th  of  March, 
1846,  duly  executed,  &c.,  devised  the  said  manor  of  Hendon,  and  other 
property  comprised  in  the  said  conveyance  to  Glutterbuck,  to  the 
defendant  in  fee,  and  died  on  or  about  the  15th  of  *April,  1846,  ri^AAvt 
without  having  revoked  or  altered  his  said  will.  ^ 

The  defendant  and  those  through  whom  he  claims  have  from  time  to 
time  held  courts  and  otherwise  acted  as  lords  of  the  said  manor,  and  are 
to  be  taken  to  be  the  lords  of  the  said  manor. 

The  defendant  gave  in  evidence  the  following  court-roll  of  the  said 
manor : — 
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}Visu8  Franc'pleg.  cum  cur.  Will'mi  Dfii  Crauen, 
Joh'is  Craueu,  Armiger,  et  Will'mi  Gibson,  ciois 
et  mercator  scissor'.  London,  dfio  man'ij  p'dict* 
te&t.  apud  Hendon  p'dict*,  die  Martis  pxim'  ante  fest'  Pentecost.,  videlt 
octavo  die  Junij,  anno  regni  D&i  firi  Garoli,  Dei  grac.  Anglie,  Scocie, 
Franc,  &  Hib'nie,  Regis,  fidei  defensor,  &c.,  decimo  septimo,  coram 
Rob'to  Blackwell,  gen'oso,  SenK  ibm\ 
^^  Homage.  «  ♦  * 
^^  Cum  ad  cur  tefit.  g  man'io  p'dict'  die  Lune,  decimo  die  Maij,  anno 
regni  Dili  firi  Garoli,  Die  grac.  Anglie,  Scocie,  Francie,  et  Hib'nie, 
Regis,  fidei  defensor,  &c.,  decimo  septimo,  comp'tum  fuit  p'3  homagiura, 
tunc  et  ib'm  q3  vicesimo  quinto  die  Maij,  anno  Dili  1640,  annoq*  Dfii 
Regis  nunc  Anglie,  Scocie,  Francie,  et  Hib'nie,  decimo  sexto,  Ricua 
Nicoll,  de  Milspit,  tunc  yfi  customar.  tefiefi  man'ij  p'dict,  extra  cur.  g 
virgam  sursumredS.  in  manus  Dfii  man'ij  p'dict'  g  manus  Jacobi  Marshe 
et  Daniel  Marshe,  de  Millers  Land,  duor]^  customar.  tenen.  ejusdem 
man'ij,  secundum  consuet.  ejusdem  man'ij  tot  ill'  mesuagium  sive  tenem' 
suu  in  Hendon  p'dict',  vocat'  Copt  Hall,  una  cum  increment'  quod  nug 
habuit  exta  vast'  duora  adversus  tenen^  p'dict'  ac  omfi  horria,  stabula, 
pomaria  atrea,  simul  cum  vfi  gcell  prati  eidem  messuag'  sive  tenem*  ad- 
jungefi  et  spectafi,  vocat'  Borge,  quae  nug  buit  ex  sursumreddic'one  Joh'is 
^4471   ^^^^7  '  ^^  ^tiam  ill'  qua  clausa  ter'  et  bosci,  vocat'  Bordens,  qus 

^  ^TLVif!^  hiiit  ex  sursumreddic'one  Thomas  Nicoll,  de  Ridgwaj,  nex- 
non  omnia  ilia  qua  clausa  ter'  et  bosci,  vocat*  Birts,  quae  nu|^  huit  ex 
sursumreddic'one  Ric'i  Marshe,  de  Finchlej ;  Ac  etiam  omnia  ilia  tria 
clausa  ter'  et  bosci,  vocat'  Slattons,  existefl  p'tem.  et  gcellam  de  Slatton's 
tenem^,  et  adjungen  p'dict  du  claus'  vocat'  Birts,  quiquidem  tres  clans' 
p'dict'  Ric'us  Nicoll  nug  huit  ex  sursumreddic'one  Joh'is  Brajnt,  cum 
omfi  et  singul'  suis  p't'us  quae  omfi  p'missa  jacefi  et  existefi  sunt  gpe  Page 
Streate,  infra  man'm  p'dict',  et  continent  insimul  £  estimac'onem  trigint' 
et  Oct'  aer  ter'  et  bosci,  plus  vel  minus,  ad  opus  et  usum  Ranulphi  Nicoll, 
de  Page  Streate,  fil'  p'dict'  Ric'i,  et  hereds  et  aasignat'  diet'  Ranulphi  in 
spetuti,  secundum  consuet'  man'ij  p'dict' ;  gviso  semp'  q'd  si  p'dict'  Ric'us 
Nicoll  revocabit  banc  sursumreddic'onem,  q'd  tunc  hec  sursumreddic'o 
vacua  erit  et  nullius  effect',  aut  alitor  in  omfi  suo  robore  et  effectu  staret. 
Et  p'sentat'  esse  in  cur  secundum  consuet'  man'ij  p'dict'.  Et  ulterius 
p'sentat'  est  g  homag'  ad  banc  cur.  q^  p'dict'  Ric'us  Nicoll  mort'  est,  et 
non  revocavit  banc  sursumreddic'onem :  Et  ad  eandem  cur'  p'dict'  Ranul- 
phus  Nicoll  pet'  se  ad  omnia  et  singula  p'missa  p'dict'  sic  p'  sursumreddit 
cum  pt'ifi  tenent'  admitti,  sed  pro  certis  causis  admissio  ejus  tunc  respitu- 
abatur  usq'  ad  gxim'  cur.  Et  modo  venit  p'dict'  Ranulph  Nicoll,  et  pet' 
se  ad  omnia  et  singula  p'missa  p'dicta  sic  p'  sursumreddic',  cum  omnibas 
et  singulis  suis  gtinencijs,  tenent'  admitti,  cui  Dfii  g  sen*''"'  suii  concesscr' 
inde  sesinam  g  virgam,  Habend  et  tenent  p'fato  Ranulpho  Nicoll,  hereS 
et  assign'  suis,  in  £pet'  de  dfiis,  ad  voluntat  dfiom  secund  consuet'  man'ij 
p'dict'  (salvo  iure  ouiuslibet)  redden?  et  facienct  inde  d&is  anuat'  ad  dies 
et  terminos  infra  man'ii  istud  anual'  aeperal'  reddit,  consuetud,  et  servic' 
inde  prius  debit'  et  de  jure  consuet.'  Et  p'dict  Ranulphus  Nicoll  concor- 
*4481  ^^^^^  ^^"^  iyfi\&  g  fine  g  tale  statu ;  et  '^'ingressu  suii  sic  in  'pmis- 

•'  sis  henS  gut  pat'  in  margine;  et  admissus  est  inde  tenons; 
feoitq'  DiliB  fidelitat'." 

The  reception  of  this  evidence  was  objected  to  by  the  plaintiff  on  the 
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ground  that  the  court-rolls  of  the  manor  were  not  admissible  in  evidence 
against  any  one  but  a  copyhold  tenant  of  the  manor ;  and  also  that 
evidence  was  inadmissible  of  acts  of  ownership  exercised  by  the  lord 
over  pieces  of  waste  not  contiguous  to  or  connected  with  the  locus  in 
quo.  This  and  the  other  pieces  of  evidence  objected  to  by  the  plaintiff 
were  received  by  the  Lord  Chief  Justice,  subject  to  the  said  objections, 
and  were  to  be  taken  into  consideration  by  the  court  or  not  as  the  court 
might  think  that  the  objections  to  the  said  evidence  were  valid  objections 
or  otherwise. 

The  defendant  also  proved,  subject  to  the  same  objections,  an  admis- 
sion of  Thomas  NicoU  to  the  same  premises  on  the  15th  of  May,  1804, 
which  admission  is  as  follows  :-^ 

"Manor  of  Hendon,^  "The  court  leet  with  view  of  frankpledge  iand 
in  the  I      general  court  baron  of  John  Hinley,  and 

County  of  Middlesex,  |  John  Biggerstaff,  the  younger,  gentlemen, 
15th  May,  1804.  J  lords  of  the  said  manor,  held  in  and  for  the 
same  manor,  on  Tuesday  next  before  the  Feast  of  Pentecost,  that  is  to 
say,  the  15th  day  of  May,  1804,  before  Richard  Lowndes,  Esq.,  steward 
of  the  said  manor : 

"  Whereas,  at  a  court  leet  or  view  of  frankpledge,  with  the  general 
court  baron,  held  in  and  for  this  manor,  the  14th  day  of  May,  1782, 
Sasannah  Nicoll,  spinster,  was  admitted  tenant  to  AH  that  piece  or 
parcel  of  ground  waste  of  the  manor  aforesaid  lying  near  the  mansion- 
bouse  of  the  said  Susannah  NicoII,  commonly  called  by  the  name  of  the 
Green  Lane,  containing  by  estimation  90  perches  in  length,  and  20 
*feet  in  breadth  (more  or  less),  as  the  same  parcel  of  ground  is  r^^ig 
or  was  enclosed  with  a  ditch  from  the  waste,  with  all  and  singu-  ^ 
lar  the  appurtenances :  And  whereas,  at  a  court  leet  or  view  of  frank- 
pledge, with  the  general  court  baron,  held  in  and  for  this  manor  the  24th 
day  of  May,  1803,  the  jury  found  and  presented  the  death  of  the  said 
Susannah  Nicoll ;  but  who  was  her  heir  they  knew  not,  therefore  the 
first  proclamation  was  made  for  the  heirs  or  devisees  of  the  said  Susan- 
nah Nicoll  to  come  into  court  and  be  admitted ;   but  no  person  came, 
therefore  the  first  proclamation  and  default  were  recorded  [and  so  of  a 
second  and  third  proclamation  and  default] :  Now,  at  this  court,  and 
sitting  the  court,  comes  Thomas  Nicoll,  of  Page  Street,  within  this 
manor,  Esq.,  in  his  own  proper  person,  and  brings  into  court  here  the 
last  will  and  testament  of  the  said  Susannah  Nicoll,  deceased,  bearinff 
date  the  2d  of  February,  1798,  whereby  it  appears  she  gave  and  devised 
in  the  words  following,  that  is  to  say, — '  I  give  and  devise  all  such  and 
80  many  and  such  part  and  parts  of  the  premises  hereinbefore  devised 
to  the  said  John  Nicoll  and  Joseph  Finch,  and  their  heirs,  as  are  or  be 
of  customary  or  copyhold  tenure,  unto  my  said  cousin  Thomas  Nicoll, 
his  heirs  and  assigns,'  as  by  the  said  will  may  more  fully  appear: 
Whereupon  the  said  Thomas  Nicoll  humbly  prays  the  lords  of  this 
manor  to  admit  him  tenant  to  the  said  copyhold  or  customary  premises 
above  mentioned :  To  whom  the  lords  of  this  manor,  by  the  hands  of 
their  said  steward,  do  grant  and  deliver  seisin  thereof  by  the  rod, 
according  to  the  custom  of  their  said  manor.  To  hold  the  said  premises, 
with  the  appurtenances,  unto  the  said  Thomas  Nicoll  and  his  heirs 
according  to  the  form  and  effect  of  the  said  will,  To  be  held  of  the  lords 
by  the  rod,  at  the  will  of  the  lords,  according  to  the  custom  of  this 
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*4^01  ™^"^^>  ^y  *^®  yearly  and  other  rents,  fealty,  *8uit  of  court, 
-'  other  services  for  the  same  heretofore  due  and  of  right  ac 


and 
accus- 
tomed :  And  he  gave  to  the  lords  for  a  fine  as  appears  in  the  margin, 
and  is  admitted  tenant  accordingly;  bat  his  fealty  is  respited  until, 
&c." 

Similar  surrenders  and  admissions  at  various  intervals  down  to  the 
present  time,  and  that  the  same  premises  were  at  the  time  of  action 
brought  in  possession  of  the  lord's  grantees,  who  paid  quit-rents  for  the 
same,  were  also  put  in  and  proved.  , 

The  defendant  in  like  manner  proved,  subject  to  the  same  objections, 
an  admission  on  the  15th  day  of  May,  1804,  of  Thomas  Nicoll  to  "All 
that  piece  or  parcel  of  ground,  waste  of  the  manor  aforesaid,  lying 
before  a  messuage  called  Gopthall,  containing  by  estimation  5/>.  10/.  in 
length,  and  4p.  4/.  in  breadth  (more  or  less),  and  three  elm-trees  there- 
upon growing,  as  the  same  parcel  of  land  is  enclosed  with  posts  and 
rails,  with  the  appurtenances." 

The  defendant  also  proved,  subject  to  the  same  objections,  other  simi- 
lar admissions  to  the  same  premises  at  various  intervals  down  to  the 
present  time,  and  that  the  same  premises  were  at  the  time  of  action 
brought  in  possession  of  the  grantees,  who  paid  quit-rents  for  the  same. 

The  defendants  also  proved  in  like  manner,  subject  to  the  same  objec- 
tions, the  admission  of  Thomas  Nicoll,  of  Page  Street,  at  a  general 
court  baron  of  the  manor  held  on  the  16th  of  May,  1804,  to  "  AH  that 
piece  or  parcel  of  ground,  waste  of  the  manor  aforesaid,  lying  before 
the  tenement  called  Slattons,  containing  by  estimation  40  perches  in 
length  and  3p.  10/.  in  breadth,  more  or  less,  and  forty-four  elms  there- 
upon planted  and  growing,  with  the  appurtenances.*' 

The  defendant  in  like  manner  proved,  subject  to  the  same  objections, 

*4^11  ^^™^'^^  admissions  at  various  intervals  *down  to  the  present  time 

-'  to  the  said  last-mentioned  premises,  and  that  the  same  at  the 

time  of  action  brought  were  in  possession  of  the  lord's  grantees,  who 

paid  quit-rents  for  the  same. 

The  defendant  also  proved  in  like  manner,  subject  to  the  same  objec- 
tions, licenses  from  the  lords  of  the  manor  for  the  time  being,  to  enclose 
different  parts  of  the  waste,  and  other  admissions  of  the  several  persons 
hereinafter  mentioned  to  several  pieces  of  land  at  Church  End. 

A  description  of  such  licenses  and  admissions,  as  taken  from  the 
court-rolls,  was  as  follows,  viz. 

An  admission  of  the  19th  of  November,  1700,  of  Benjamin  Brown 
to  a  piece  of  land. 
"  Manor'  de  Hendon,  ^  Cur  Baron  p*  nobil'  viri  Willie  S.  Herbert,  ar. 

in     com.     Mdd'x.  >     comunit'   vocat'   Dom.    Mountgomery,  dom. 

Lib.  25,  Fo.  94.  j  manor'  p'd.  ib'm  tent'  in  &  p* :  ead'  manerijo 
die  Martis,  ante  festum  Set.  Catheriil  existed,  decimo  nono  die  No'bris, 
annoq'  Dom.  1700,  annoq'  regfi  Dom.  fir.  Willie  tertij,  Dei  gra'  Angl., 
Scot.,  Franc,  &  Hib'nie,  Regis,  fidei  defens.,  &c.,  duodecimo,  coram 
Henrico  Chauncy,  mil'  servient'  ad  legem,  seneschaV  ibm',  ab  inde 
adjournat'  usq'  ad  tertiam  diem  Decembr'  p'x'  sequefi,  k  ab  inde  tune 
adjurnat'  usq'  ad  diem  Martis,  decem.  quart'  die  Januar'  p'x'  sequeS. 
*'  Adm'.  Benjamin  1  Ad  banc  cur'  comp't  &  p'sentat'  est  p*  homaz 

Browne.  J      ejusd'  cur'  sup'  sacr'm  eor'  q*  dom'  maner'  p'd* 

p'  et  cum  assensu  et  co'sensu  homag'  p'd'  sup'  humil'  petic'on  Benjamin 
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Browne  vfi  customar'  tenen'  maner'  p'd*,  ex  gra'  &  favor'  suo  p'  sene- 
schal*  suu'  p'd'  concessit  eid'  Benjamin  Browne  hered'  et  assignat' 
suis,  totam  ill*  peciam  sive  p*cellam  terre  vasti  manerii  de  Hendon  p'd*, 
adjungea  ad  tenement'  vocat*  y*  Garden  Plott,  prope  Ecclesiam  p'ochia- 
lem  de  Hendon  p'd*,  contifl  vfi  p'ticat*,  sive  plus  sive  minus,  sicut  ead' 
•p'cell  terr',  inclus'  est  cum  fossa  ex  vasto,  cum  oi*b3  &  singul'  r»j  ro 
p  tinentiis  eid'  p'cell  spectail  vel  p'tinefi.  Et  postea  ad  istam  *- 
eaad*  cu  r  venit  p'd*  Benjamin  Browne  in  p'p*  p'sofi  sua,  &  humil'  petit' 
&c.  admitti  tenefi  ad  p'miss*  p'd',  cum  p'tifi.  Cui  dom.  p'  seneschall' 
suu'  p'd'  consessit  ac  liberavit  inde  seisifi  p'  virg',  Hend'  et  tenend' 
p'miss'  p'd',  cum  p'tifi,  eid'  Benjamin  Browne,  hered'  &  assigfi  suis  in 
p'petuum,  de  dom.  p'  virg',  ad  vol'  dom',  secund'  cons'  maner'  p'd',  p' 
fid',  sect'  cur',  et  annual'  red'd*  1**.  k  al'  servic'  inde  prius  debit'  &  de 
jure  consuet' ;  et  p'  ingru'  suo  inde  dat  dom'  de  fifi  p'ut  patet,  &c. :  Et 
adm'  est  inde  tenefi,  et  fecit  fid'." 

An  admission  of  the  1st  of  December,  1780,  of  the  Rev;  Edward 
Saunders  and  others. 
**  Maner'  de  Hendon,  1  Cur'  baron  presidefi  et  gub'nat'  hospit'  sol  sump- 

in  com.  Mid'xie.  J  tib3  &  impefis  Thome  Ouy,  ar',  dfior'  manerij 
p'd',  tent*  in  et  pro  manerio  p'd'  prime  die  Decembris,  anno  Dfii  mille- 
eimo  septingesimo  trecesimo,  cor'  Knightley  d*  An  vers,  ar,  sefilli  ib*m*. 

"  Ad  banc  cur*  vener'  Reverendus  Ed.  Saunders,  Cler'cus,  &c.,  custo- 
mar'  tenefi  maner'  p*d',  et  fiduciarij  pro  charitate  m'tri  Daniel,  et  humi- 
lime  petierunt  admitti  ad  om'  illam  peciam  vasti  super  quo  Ptochotro- 
phia,  ang'ce  Almshouses,  sunt  edificat'  cu'  gardino  adinde  p'tifi :  Et 
sup'  hoc  compertu*  fuit  per  homagij  p'd*  quod  non  erit  ad  damp*nu' 
dfior'  sive  tenentiu'  suor*  talem  concessionem  facere :  Ideoq'  dfii  maner' 
p*d',  p'  seneir  suor'  p'd*,  cum  assensu  homagij,  p'd'  concesser'  eisdem 
Ed.  Saunders,  &c.,  p'd'  vasti  p'd'  cu'  p'tifi,  &  eis  liberaver'  inde  sesinam 
p'  virgam,  Habend'  et  tenend*  eisdem  Ed.  Saunders,  &c.,  et  heredibo 
eor',  tenend'  de  dfiis  per  virgam,  ad  voluntatem  Dfior'  sc'dm'  consuetud' 
manerii  p'd',  per  redd.,  sect'  cur,  &  alia  servitia  inde  prius  debita,  et  de 
jure  consueta :  sed  nichil  de  fine  dederunt  quid  pro  charitate ;  et  admissi 
sunt  inde  tenentes." 

An  admission  of  24th  of  December,  1765,  of  John  Bennett  to  a  piece 
of  land. 

**' Manor  of  Hendon,    ^       The  general  court  baron  of  David  r^^co 
in  the  Garrick,  Esq.,  lord  of  this  manor,  ^ 


Coanty  of  Middlesex. 

24th  Dec.  1765. 

Lib.  34.    Fo.  43. 


y  holden  at  the  sign  of  the  Grey  Hound,  in 
and  for  this  manor,  on  Tuesday  the  24th  day 
of  December,  1765,  before  Thomas  Wyld, 
Esq.,  steward  of  this  manor : 

*'  At  this  court  comes  John  Bennett,  a  customary  tenant  of  this  manor, 
in  his  proper  person,  and  prays  the  lord  thereof  to  grant  unto  him  and 
his  heirs  a  piece  of  the  lord's  waste  lying  and  adjoining  to  the  east  end 
of  the  almshouses  situate  and  standing  at  Church  End  within  this  manor, 
containing  2^  poles  in  length,  and  in  depth  from  the  front  to  the  ditch 
^  poles,  with  intent  to  build  thereon  a  school-house  for  the  education 
of  poor  children :  To  whom  the  lord  of  this  manor,  by  his  said  steward, 
by  and  with  the  consent  of  the  said  homage,  doth  grant  and  deliver 
Beiftin  thereof  by  the  rod.  To  hold  the  same  unto  the  said  John  Bennett 
Md  his  heirs,  to  be  held  of  the  lord  by  the  rod,  at  the  will  of  the  lord, 
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according  to  the  custom  of  this  manor,  by  the  yearly  rent  of  I9.,  fealty, 
suit  of  court,  and  all  other  services  by  which  the  customary  tenants  of 
this  manor  hold ;  and,  being  for  a  charitable  use,  the  lord  remitted  the 
taking  of  any  fine." 

An  admission  of  21st  of  November,  1887,  of  the  Rev.  Theodore  Wil- 
liams and  others  to  the  same, — ^who  were  the  tenants  on  the  roll  at  the 
time  of  the  action  being  brought. 

A  license  of  the  22(1  of  May,  1792,  from  the  lord  of  the  manor  to 

James  Ranken  to  enclose  a  piece  of  land. 

"  Manor  of  Hendon,  ^       The  court  leet,  or  view  of  frankpledge,  with 

in  the  I  the  general  court  baron  of  John  Bond,  Esq., 

County  of  Middlesex.  (  lord  of  this  manor,  held  *in  and  for  r»  4  c  4 

22d  May,  1792.      J  the  same  on  Tuesday  before  the  Feast  •- 
of  the  Pentecost,  that  is  to  say,  the  22d  day  of  May,  1792,  before 
Joseph  Neeld,  steward  of  the  said  manor : 

''  William  Richardson,  bailiff. 
^'  The  lord  of  this  manor,  with  the  consent  of  the  tenants,  doth  grant 
license  to  James  Ranken  of  Mill  Hill,  within  this  manor,  Esq.,  one  of 
the  customary  tenants  of  this  manor,  to  enclose  a  parcel  of  the  lord's 
waste  of  this  manor  lying  at  Church  End  within  this  manor,  fronting 
the  almshouses,  and  adjoining  his  own  estate,  containing  by  admeasure* 
ment  11  poles :  Now,  at  this  court,  and  sitting  the  court,  comes  the  said 
James  Ranken  in  his  own  person,  and  humbly  prays  the  lord  of  this 
manor  to  admit  him  tenant  of  the  said  parcel  of  waste  ground  so  granted 
to  him  as  aforesaid ;  To  whom  the  lord  of  this  manor,  by  his  said  steward, 
doth  grant  and  deliver  seisin  thereof  by  the  rod,  to  hold  the  same,  with 
the  appurtenances,  unto  the  said  James  Ranken,  his  heirs  and  assigns 
for  ever,  to  hold  of  the  lord  by  the  rod,  at  the  will  of  the  lord,  &c.,  at 
the  yearly  rent  of  2«.,  fealty,  &c." 

A  license  of  the  8d  of  June,  1794,  from  the  lord  of  the  manor  to 

John  Bennett,  of  Burrows,  to  enclose  a  piece  of  waste. 

"  Manor  of  Hendon,  ^       The  court  leet,  or  view  of  frankpledge,  and 

in  the  the  general  court  baron  of  John  Bond,  Esq., 

County  of  Middlesex.   >  lord  of  this  manor,  held  in  and  for  the  same, 

8d  June,  1794.  on  Tuesday  before  the  Feast  of  the  Pentecost, 

Lib.  36.  fo.  164.      J  that  is  to  say,  the  3d  day  of  June,  1794,  before 

Henry  CoUingwood  Selby,  Esq.,  deputy  of  Joseph  Neeld,  chief  steward 

of  the  said  manor : 

'^  At  this  court  the  lord  of  the  manor,  with  the  consent  of  the  tenants, 

doth  grant  license  that  John  Bennett,  of  Burrows,  within  the  manor, 

^^^^-1  inay  be  ^admitted  to  enclose  with  railing  two  ponds  adjoining 

^  his  freehold  at  Burrows  aforesaid,  within  this  manor,  as  the  same 

are  fenced  round ;  he  the  said  John  Bennett  having  and  always  reserving 

to  all  persons  the  free  use  of  the  pond  called  Coney  Burrow  Pond  next 

the  almshouses,  with  liberty  of  access  thereto  for  water,  as  heretofore." 

A  license  of  the  14th  May,  1782,  to  Joseph  NicoU,  to  enclose  a  piece 

of  the  waste. 

"  Manor  of  Hendon,  ^       The  court  leet,  or  view  of  frankpledge,  with 

in  the  the  general  court  baron  of  The  Right  Hon. 

County  of  Middlesex.   >  Charles  Lord  Camden,  The  Right  Hon.  Rich- 


14th  May,  1782. 
Lib.  85.  fo.  60. 


ard  Rigby,  John  Pattison,  and  Albany  Wallis, 
Esqs.,  held  in  and  for  the  manor  aforesaid  on 
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Tuesday  next  before  the  day  of  Pentecost,  that  is  to  say,  on  the  14th 
day  of  May,  1782,  before  Thomas  Wyld,  Esq.,  steward  thereof: 

'^  At  this  court  the  homage  give  leave  and  consent  that  Joseph  Nicoll, 
one  of  the  castomary  tenants  of  this  manor,  enclose  10  poles  of  ground, 
part  of  the  waste  belonging  to  the  lords  of  this  manor,  including  the 
pond,  situate  at  Church  End,  within  this  manor,  with  the  lord's  consent : 

"Afterwards  at  this  court,  and  sitting  the  court,  comes  the  said 
Joseph  Nicholl  into  court  in  his  own  proper  person,  and  humbly  prays 
the  lords  of  this  manor  to  admit  him  tenant  to  all  those  said  10  poles 
of  waste  ground,  including  the  said  pond,  and  liberty  to  enclose  the 
same :  To  whom  the  lords  of  this  manor,  by  their  said  steward,  do  grant 
and  deliver  seisin  thereof  by  the  rod,  according  to  the  custom  of  this 
manor  (but  not  to  enclose  the  said  pond  so  as  to  prevent  all  or  any  of 
the  tenants  of  the  lords  of  this  manor  making  use  thereof  for  watering 
of  cattle,  but  to  leave  a  sufficient  part  thereof  open  for  that  purpose), 


To  hold  to  the  use  *of  the  said  Joseph  Nicholl,  his  heirs  and 
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assigns  for  ever,  To  be  held  of  the  lords  by  the  rod,  at  the  will 
of  the  lords,  according  to  the  custom,  at  and  under  the  yearly  rent  of 
1<.,  fealty,  suit  of  court,  and  all  other  services :  and  he  gave  to  the 
lords  for  a  fine  as  appears  in  the  margin." 

An  admission  of  the  28th  of  May,  1816,  of  Thomas  Nicoll  to  the 
same,  who  was  proved  to  pay  quit-rent  and  to  do  the  usual  suits  and 
services  as  copyholder. 

A  license  of  the  20th  of  May,  1817,  from  the  lord  to  the  Rev.  W. 
M.  Trinder,  to  enclose  a  piece  of  waste. 

"Manor  of  Hendon,  '^       The  court  leet  or  view  of  frankpledge  and 

in  the  general  court  baron  of  William  Lowndes,  Esq., 

County  of  Middlesex.   >  lord  of  the  said  manor,  held  in  and  for  the 

20th  May,  1817.  same  on  Tuesday  next  before   the  feast  of 

Lib.  40.  Fo.  35.      J  Pentecost,  that  is  to  say,  on  the  20th  day  of 
May,  1817,  before  Richard  Lowndes,  Esq.,  steward  of  the  said  manor : 

"  The  lord  of  this  manor,  with  the  consent  of  the  tenants,  doth  grant 
license  to  the  Rev.  W.  M.  Trinder,  &c.,  four  copyhold  tenants  of  this 
manor,  to  enclose  a  piece  or  parcel  of  waste  land  lying  at  Church  End 
within  this  manor,  bounded  on  the  north  by  the  road  leading  from  Vic- 
arage Vent  to  the  church,  on  the  east  by  a  way  from  the  said  road  into 
a  field  called  Ravensfield,  on  the  south  by  the  same  field,  and  on  the 
west  by  the  garden  of  the  school-house,  and  running  from  thence  to  the 
soath  and  ending  in  a  point, — the  said  piece  of  ground  measuring  81 
feet  on  the  north,  and  57  feet  on  the  east  side,  and  66  feet  on  the  west 
side,  and  containing  ip  the  whole  9^  square  yards  or  thereabouts :  Now, 
at  this  court,  and  sitting  the  court,  come  the  said  W.  M.  Trinder,  &c., 
and  humbly  pray  the  lord  of  this  manor  to  admit  them  tenants  to  the 
*said  piece  or  parcel  of  waste  ground :  To  whom  the  lord  of  this  f^^ry 
manor,  by  the  hands  of  the  said  steward,  doth  grant  and  deliver  ^ 
seisin  thereof  by  the  rod,  according  to  the  custom  of  this  manor,  To  be 
held  of  the  lord  of  this  manor,  by  the  rod,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  this  manor,  by  the  yearly  rent  of  6d.,  fealty,  suit 
of  court,  and  all  other  services  therefore  lawfully  due ;  and  they  gave 
to  the  lord  for  a  fine  as  appears  in  the  margin,  and  are  admitted  tenants 
thereof  accordingly ;  but  their  fealty  is  respited,  until,  &c. :  Neverthe- 
less, this  grant  is  upon  this  condition,  that  a  carriageway  of  the  width 
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of  17  feet  be  left  from  the  said  road  to  the  said  field  called  Ravensfield, 
for  the  use  of  the  owners  and  occupiers  thereof." 

A  license  of  the  16th  May,  1820,  from  the  lord  to  William  Stone 
Lewis  to  enclose  a  piece  of  waste. 
"  Manor  of  Hendon, 
in  the 


The  court  leet,  or  view  of  frankpledge  and 

general  court  baron  of  William  Lowndes,  Esq., 

County  of  Middlesex.   }-  lord  of  the  said  manor,  held  in  and  for  the 


16th  May,  1820. 
Lib.  40.    Fo.  96. 


same  on  Tuesday  next  before  the  feast  of  PeD< 
tecost,  that  is  to  say,  on  the  16th  day  of  May, 
1820,  before  Richard  Lowndes,  Esq.,  steward  of  the  said  manor: 

'^  The  lord  of  this  manor,  with  the  consent  of  the  tenants,  doth  grant 
license  to  William  Lewis,  Esq.,  a  copyhold  tenant  of  this  manor,  to 
enclose  a  piece  or  parcel  of  the  lord's  waste  of  this  manor,  situate,  Wing, 
and  being  at  Church  End,  within  this  manor,  bounded  on  the  north  by 
the  road  leading  from  Vicarage  Vent  to  the  church,  on  the  east  by  the 
copyhold  land  of  the  said  Mr.  Lewis,  and  on  the  west  by  the  church 
path  leading  by  a  gate  through  Ravensfield,  and  opposite  to  the  school- 
house,  containing  on  the  east  side  52  feet,  on  the  west  side  52  feet  9 
i^Aro-y  inches  or  thereabouts,  ^on  the  south  15  feet  9  inches,  and  on  the 
^  north  next  the  road  20  feet  or  thereabouts :  And  also  license  to 
erect  a  close  fence  round  a  certain  pond  adjoining  the  same,  and  leaving 
a  doorway  through  the  said  fence  for  the  use  oi  the  inhabitants  of  the 
parish  of  Hendon  at  all  times  to  get  water  from  the  said  pond,  and  never 
closing  or  shutting  up  the  same:  Now,  at  this  court,  and  sitting  the 
court,  comes  the  said  W.  Lewis  in  his  own  proper  person,  and  humbly 
prays  the  lord  of  this  manor  to  admit  him  tenant  to  the  said  piece  or 
parcel  of  land  above  described ;  To  whom  the  lord  of  this  manor,  by  the 
hands  ef  the  said  steward,  doth  grant  and  deliver  seisin  thereof  by  the 
rod,  according  to  the  custom  of  this  manor,  To  hold  the  said  piece  or 
parcel  of  land,  subject  to  the  restriction  aforesaid,  unto  the  said  W. 
Lewis,  his  heirs  and  assigns  forever,  according  to  the  custom  of  this 
manor,  To  be  held  of  the  lord  of  this  manor  by  the  yearly  rent  of  Ci., 
fealty,  suit  of  court,  and  all  other  services  therefore  lawfully  due :  and 
he  gave  to  the  lord  for  a  fine  as  appears  in  the  margin,  and  is  admitted 
tenant  accordingly ;  but  his  fealty  is  respited  until,  &c." 

An  admission  of  the  25th  of  May,  1830,  of  Samuel  Cornelius  Faller 

to  a  piece  of  waste. 

"  M.anor  of  Hendon,  ^       "  The  court  leet  or  view  of  frankpledge  and 

in  the  i  general  court  baron  of  Samuel  Dendy,  Esq., 

County  of  Middlesex.   |  lord  of  the  said  manor,  held  in  and  for  the 

25th  May,  1830.  J  same  manor  on  Tuesday  next  before  the  feast 
of  Pentecost,  that  is  to  say,  on  the  25th  day  of  May,  in  the  11th  year 
of  the  reign  of  our  Sovereign  Lord  George  the  4th  by  the  Grace  of  God 
of  the  United  Kingdom  of  Great  Britain  and  Ireland  King,  defender  of 
the  faith,  and  in  the  year  of  our  Lord  1830,  before  Nathaniel  Morphett, 
gent.,  steward  of  the  said  manor. 

i^Artyy       "  At  this  court,  and  sitting  the  court,  the  homage  *find  and 
^  present  a  certain  deed-poll  or  surrender  in  writing  (duly  stamped) 
under  the  hand  of  W.  S.  Lewis,  Esq.  (a  copyhold  or  customary  tenant 
of  this  manor),  in  the  words  following,  that  is  to  say, — 

'^  Manor  of  Hendon,  in  the  county  of  Middlesex.  Be  it  remembered, 
that,  on  the  29th  of  March,  1830,  W.  S.  Lewis,  of  Gray's  Inn,  in  the 
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county  of  Middlesex,  Esq.  (a  copyhold  or  customary  tenant  of  this 
manor),  comes  without  the  court,  and  since  the  last  court,  and  in  consi- 
deration of  the  sum  of  460Z.  of  lawful  money,  &c.,  to  him  the  said 
W.  S.  Lewis  paid  by  S.  C.  Fuller,  of,  &c.,  surrenders  into  the  hands  of 
the  lord  of  this  manor  by  the  rod,  by  the  hands  and  acceptance  of 
Nathaniel  Morphett,  gent.,  steward  of  the  said  manor,  according  to  the 
custom  thereof.  All  these  three  copyhold  messuages  or  tenements,  with 
the  appurtenances,  situate  near  the  pound  in  the  parish  of  Hendon,  lying 
Mflihin  and  being  parcel  of  this  manor,  to  which  copyhold  premises  the 
said  W.  S.  Lewis  was  admitted  tenant  at  a  court  baron  holden  for  the 
said  manor  on  the  25th  of  November,  1823 ;  And  also  all  that  piece  of 
ground  formerly  part  of  the  lord's  waste  of  this  manor,  containing  by 
admeasurement  ten  perches,  and  adjoining  to  the  pond,  but  not  includ- 
ing the  same,  which  said  piece  of  ground  adjoins  the  road  leading  to  the 
almshouses,  &c. :  To  which  said  copyhold  premises  secondly  hereinbefore 
described  and  surrendered  the  said  W.  S.  Lewis  was  admitted  tenant  at 
a  court  baron  holden  for  the  said  manor  on  the  said  25th  of  November, 
1823 ;  And  also  all  that  piece  or  parcel  of  land  late  parcel  of  the  lord's 
waste  of  this  manor,  situate,  lying,  and  being  at  Church  End,  within 
this  manor,  bounded  on  the  north  by  the  road  leading  from  Vicarage 
Vent  to  the  church,  on  the  east  by  the  copyhold  land  of  the  said  W.  S. 
Lewis  secondly  hereinbefore  described  and  surrendered,  and  on  the 
*Trest  by  a  church  path  leading  to  a  gate  through  Bavensfield,  r^A£*(i 
and  opposite  to  the  school-house,  containing  on  the  east  side  52  ^ 
feet,  on  the  west  side  52  feet  9  inches  or  thereabouts,  on  the  south  15 
feet  9  inches,  and  on  the  north  next  the  road  20  feet  or  thereabouts, 
To  which  said  last-mentioned  copyhold  premises  the  said  W.  S.  Lewis 
was  admitted  tenant  at  a  court  baron  holden  for  the  said  manor  on  the 
said  25th  of  November,  1828,  with  a  license  to  erect  a  close  fence  round 
a  certain  pond  adjoining  the  same  road,  leaving  a  doorway  through  the 
said  fence  for  the  use  of  the  inhabitants  of  the  parish  of  Hendon  at  all 
times  to  get  water  from  the  said  pond,  and  never  closing  or  shutting  up 
the  same :  All  which  said  copyhold  messuages  or  tenements  and  pieces 
or  parcels  of  land  so  surrendered  by  the  said  W.  S.  Lewis  are  more  par- 
ticularly described  in  the  plan  or  ground-plot  drawn  in  the  margin 
hereof,  &c.,  together  with  all  ways,  &c.,  And  the  reversion  and  rever- 
sions, &c.,  and  all  the  estate,  &c.,  of  him  the  said  W.  S.  Lewis  of,  in, 
and  to  all  and  singular  the  said  copyhold  or  customary  hereditaments 
and  premises,  and  every  or  any  part  thereof,  To  the  proper  use  and 
behoof  of  the  said  S.  C.  Fuller,  his  heirs  and  assigns  forever,  according 
to  the  custom  of  the  said  manor,  and  to  and  for  no  other  use,  intent,  or 
purpose  whatsoever :  Now,  at  this  court,  and  sitting  the  court,  upon  the 
first  proclamation  being  made,  comes  the  said  S.  G.  Fuller  in  his  own 
proper  person,  and  humbly  prays  the  lord  of  this  manor  to  admit  him 
tenant  to  all  those  the  said  three  copyhold  messuages  or  tenements,  with 
the  appurtenances,  situate  near  the  pound  in  the  parish  of  Hendon,  lying 
within  and  being  parcel  of  this  manor  (to  which  said  copyhold  premises 
the  said  W.  S.  Lewis  was  admitted  tenant  at  the  said  court  holden  for 
the  said  manor  on  the  25th  day  of  November,  1823,  as  aforesaid),  with 
^  the  rights,  members,  and  appurtenances  to  the  same  '''messuage,  f^am 
hereditaments,  and  premises  belonging  or  appertaining,  and  so  '- 
Bunendered  by  the  said  W.  S.  Lewis  to  the  use  of  the  said  S.  G.  Fuller 
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as  aforesaid :  To  which  said  S.  C.  Fuller  the  lord  of  this  manor,  by  the 
hands  of  his  said  steward,  doth  grant  and  deliver  seisin  thereof  by  the 
rod,  according  to  the  custom  of  this  manor,  To  hold  the  same  premised, 
with  the  appurtenances,  unto  the  said  S.  G.  Fuller,  his  heirs  and  assigns 
forever,  according  to  the  form  and  effect  of  the  aforesaid  surrender, 
To  be  held  of  the  lord  of  this  manor  by  the  rod,  at  the  will  of  the  lord, 
according  to  the  custom  of  this  manor,  by  the  yearly  rent  of  4Jd.,  fealty, 
suit  of  court,  and  all  other  services  heretofore  for  the  same  due  and  of 
right  accustomed ;  and  he  giveth  to  the  lord  for  a  fine  as  appears  in  the 
margin,' and  is  admitted  tenant  thereof  accordingly;  but  his  fealty  is 
respited  until,  &c/' 

'^  Also  at  this  court,  and  sitting  the  court,  upon  the  first  proclamation 
being  made,  comes  the  said  S.  C.  Fuller  in  his  proper  person,  and  humbly 
prays  the  lord  of  this  manor  to  admit  him  tenant  to  All  that  the  said 
piece  of  ground  formerly  parcel  of  the  lord's  waste  of  this  manor,  con- 
taining by  admeasurement  10  perches,  and  adjoining  to  the  pond,  but 
not  including  the  same,  which  said  piece  of  ground  adjoins  the  road 
leading  to  the  almshouses  on  the  north,  to  copyhold  premises  lately 
belonging  to  the  said  W.  S.  Lewis,  and  to  which  the  said  S.  C.  Fuller 
hath  this  day  been  admitted,  on  the  east,  to  freehold  land  late  belonging 
to  R.  Palethorpe,  since  of  the  said  W.  S.  Lewis,  and  now  of  the  said  S. 
C.  Fuller,  on  the  south,  and  to  other  copyhold  ground  late  of  the  said 
W.  S.  Lewis,  and  to  which  the  said  S.  C.  Fuller  is  to  be  admitted  at 
this  court,  on  the  west  (to  which  said  copyhold  premises  containing  10 
perches  the  said  W.  S.  Lewis  was  admitted  tenant  at  a  court  baron 
*4fi91  ^°^^®°  ^^^  ^^^  ^*^^  manor  on  *the  25th  of  November,  1823,  as 
^  aforesaid),  with  the  rights,  members,  and  appurtenances  to  the 
same  piece  of  ground  belonging  and  appertaining,  and  so  surrendered 
by  the  said  W.  S.  Lewis  to  the  use  of  the  said  S.  C.  Fuller  as  aforesaid ; 
To  which  said  S.  C.  Fuller  the  lord  of  this  manor,  by  the  hands  of  his 
said  steward,  doth  grant  and  deliver  seisin  thereof  by  the  rod,  according 
to  the  custom  of  this  manor,  To  hold  the  same  premises,  with  the  appur- 
tenances, unto  the  said  S.  C.  Fuller,  his  heirs  and  assigns  for  ever, 
according  to  the  form  and  effect  of  the  aforesaid  surrender,  to  be  held 
of  the  lord  of  this  manor  by  the  rod,  at  the  will  of  the  lord,  according 
to  the  custom  of  this  manor,  by  the  yearly  rent  of  1«.,  fealty,  suit  of 
court,  and  all  other  services  heretofore  for  the  same  due  and  of  right 
accustomed;  and  he  giveth  to  the  lord  for  a  fine  as  appears  in  the 
margin,  and  is  admitted  tenant  thereof  accordingly;  but  his  fealty  is 
respited  until,  &c.'* 

'^  Also  at  this  court,  and  sitting  the  court,  upon  the  first  proclamation 
being  made,  comes  the  said  S.  C.  Fuller  in  his  proper  person,  and 
humbly  prays  the  lord  of  this  manor  to  admit  him  tenant  to  All  that  the 
said  piece  or  parcel  of  land  late  parcel  of  the  lord's  waste  of  this  manor, 
situate,  lying,  and  being  at  Church  End,  within  this  manor,  bounded  on 
the  north  by  the  road  leading  from  Vicarage  Vent  to  the  church,  on  the 
east  by  other  copyhold  ground  late  of  the  said  W.  S.  Lewis,  and  to 
which  the  said  S.  0.  Fuller  hath  at  this  court  been  admitted,  and  on  the 
west  by  a  church  path  leading  to  a  gate  through  Raven's  Field,  and 
opposite  to  the  school-house,  containing  on  the  east  side  52  feet,  on  the 
west  side  15  feet  9  inches  or  thereabouts,  on  the  south  52  feet  9  inches, 
and  on  the  north,  next  the  road,  20  feet  or  thereabouts,  to  which  said 
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last-mentioned  copyhold  premises  the  said  W.  S.  Lewis  was  admitted 
tenant  at  a  court  baron  holden  for  the  said  manor  on  the  25th  of  Novem- 
ber, 1823  (with  "^license  to  erect  a  close  fence  round  a  certain  ri^iAaQ 
pond  adjoining  the  same  road,  &c.),  with  the  rights,  members,  ^ 
and  appurtenances  to  the  same  piece  of  land  belonging  or  appertaining, 
and  so  surrendered  by  the  said  W.  S.  Lewis  to  the  use  of  the  said  S.  G. 
Fuller  as  aforesaid ;  To  which  said  S.  C.  Fuller  the  lord  of  this  manor* 
bj  the  hands  of  his  said  steward,  doth  grant  and  deliver  seisin  thereof 
by  the  rod,  according  to  the  custom  of  this  manor.  To  hold  the  same 
premises,  with  the  appurtenances  (except  and  subject  as  aforesaid),  unto 
the  said  S.  C.  Fuller,  his  heirs  and  assigns  for  ever,  according  to  the 
form  and  effect  of  the  aforesaid  surrender,  to  be  held  of  the  lord  of  this 
manor  by  the  rod,  at  the  will  of  the  lord,  according  to  the  custom  of 
this  manor,  by  the  yearly  rent  of  Bd.,  fealty,  suit  of  court,  and  all  other 
services  heretofore  for  the  same  due  and  of  right  accustomed ;  and  he 
gireth  to  the  lord  for  a  fine  as  appears  in  the  margin,  and  is  admitted 
tenant  thereof  accordingly;  but  his  fealty  is  respited  until,  &c.'* 

The  defendant  also  proved  the  existence  of  an  immemorial  custom  in 
the  manor  for  the  lord  of  the  manor  to  grant  wastes  of  the  manor  as 
copyholds. 

In  the  year  1843  or  1844,  the  plaintiff,  then  being  the  tenant  of  the 
said  Sunning  Hill  farm,  enclosed  the  locus  in  quo,  and,  while  so  doing, 
iras  told  by  Mr.  Jones,  the  bailiff  of  the  lord  of  the  manor,  that  he  was 
taking  in  land  that  did  not  belong  to  him. 

The  plaintiff  also  proved  by  the  evidence  of  witnesses  who  had  known 
the  locus  in  quo  from  twenty  to  sixty  years,  that  it  had  during  all  that 
time  been  used  by  the  owners  of  Chamberlain's  Field  as  a  place  of 
deposit  for  manure,  which  lay  there  sometimes  as  long  as  two  years, 
until  wanted  for  the  purposes  of  the  farm.  He  also  called  the  occupier 
of  a  farm  adjoining  his  land,  who  proved  that  he  had  in  the  year  1841 
cat  *and  sold  an  oak  tree  which  grew  upon  a  similar  strip  of  waste  ri^A^A 
to  and  part  of  the  locus  in  quo,  which  adjoined  the  land  in  his  ^ 
occupation. 

The  court  was  to  be  at  liberty  to  draw  any  inference  from  the  facts 
hereinbefore  stated  which  a  jury  ought  to  draw. 

The  question  for  the  opinion  of  the  court  is, — whether,  upon  the  facts 
hereinbefore  stated,  or  such  of  them  as  are  not  objectionable  for  the 
grounds  of  objection  hereinbefore  mentioned,  the  plaintiff  was  entitled 
to  recover  in  this  action.  If  the  court  should  be  of  opinion,  that,  upon 
the  facts  hereinbefore  stated,  or  such  of  them  as  the  court  should  deem 
admissible  in  evidence,  the  plaintiff  was  entitled  to  recover,  then  the 
Terdict  was  to  stand  as  entered  for  the  plaintiff,  for  40«,  and  costs :  but, 
if  the  court  should  be  of  a  contrary  opinion,  then  the  verdict  which  had 
been  entered  for  the  plaintiff  was  to  be  set  aside,  and  instead  thereof  a 
Terdict  entered  for  the  defendant. 

HuddlcstoUy  Q.  C.  (with  whom  was  George  Miller)^  for  the  plaintiff. 
—The  evidence  offered  on  the  part  of  the  defendant  of  acts  of  ownership 
upon  the  wastes  by  the  side  of  the  road  in  other  parts  of  the  manor,  was 
clearly  inadmissible.  The  rule  on  this  subject  is  thus  stated  in  Taylor 
on  ETidence,  2d  edit.  §  104 :  *'  Waste  land  on  the  sides,  and  the  soil  to 
the  middle  of  a  highway,  are  presumed  to  belong  to  the  owner  of  the 
^jommg  enclosed  tandi  whether  he  be  a  freeholderi  leaseholder,  or 
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copyholder.  This  rule,  being  founded  on  a  supposition  that  the  pro- 
prietor of  the  adjoining  land  at  some  former  period  gave  up  to  the  pnblii; 
for  passage  all  the  land  between  his  enclosure  and  the  middle  of  the 
road,  is  liable  to  be  rebutted  by  showing  that  the  road  was  originallj 
*4fi^l   'l®^^^*''*^^  '^y  some  other  party ;  and  the  presumption  may  also  be 

^  *repelled  by  proof  that  the  lord  of  the  manor,  or  even  that  a 
stranger,  has  exercised  acts  of  ownership  either  over  the  spot  in  dispute 
or  over  other  waste  land  in  immediate  connection  with  it."  To  let  in 
evidence  of  acts  of  ownership  over  wastes  by  the  side  of  a  road  as  proof 
of  the  lord's  title  to  other  similar  wastes  in  other  parts  of  the  manor,  it 
must  be  shown,  not  merely  that  they  are  similar  in  character,  but  that 
there  is  such  a  degree  of  continuity  as  to  justify  the  presumption  that 
the  whole  belong  to  the  manor :  Doe  d.  Barrett  v.  Kemp,  2  N.  C.  102 
(E.  C.  L.  R.  vol.  29),  2  Scott  9  (E.  C.  L.  R.  vol.  80).  [Erle,  C.  J.- 
When  you  can  bring  the  several  pieces  into  unity,  any  act  of  ownership 
exercised  by  the  lord  on  one  part  is  admissible  to  show  that  the  others 
also  belong  to  him :  Stanley  v.  White,  14  East  882.]  The  general  pre- 
sumption is,  that  waste  land  which  adjoins  to  a  road,  belongs  to  the 
owner  of  the  adjoining  enclosed  land,  whether  he  be  a  freeholder,  lease- 
holder, or  copyholder :  Doe  d'.  Pring  v.  Pearsey,  7  B.  &  C.  304  {E.  C. 
L.  R.  vol.  14),  9  D.  &  R.  908  (E.  C.  L.  R.  vol.  16).  Upon  that  princi- 
ple, the  presumption  is  that  the  slip  of  land  in  question  belongs  to  the 
plaintiff,  the  owner  of  the  adjoining  enclosed  land.  Holroyd,  J.,  in 
giving  judgment  in  that  case,  says:  '^When  a  grant  of  land  near  to  a 
road  is  made  (even  where  it  is  enclosed  and  separated  from  the  laad 
adjoining),  it  appears  to  me  that  the  prim&  facie  presumption  is,  that 
the  land  on  that  side  of  the  fence  on  which  the  road  is,  passes  likewise 
with  it.  Generally  speaking,  where  an  enclosure  is  made,  the  party 
making  it  erects  his  bank  and  digs  his  ditch  on  his  own  ground,  on  the 
outside  of  the  bank.  The  land  which  constitutes  the  ditch  in  point  of 
law  is  a  part  of  the  close,  though  it  be  on  the  outside  of  the  bank.  And 
if  something  further  is  done  for  his  own  convenience  when  that  which 
constitutes  the  fence  is  dug  out  from  his  land,  as,  for  instance,  if  a  small 
*4(T1   P^^**^^^  ^^  *unenclosed  land  near  a  public  or  private  way  is  left 

-1  out  of  the  enclosure  to  protect  and  secure  the  occupation  of  that 
part  of  the  land  which  is  enclosed,  that  in  point  of  law  is  a  part  of  the 
close  in  which  the  enclosure  is  made.  If  any  grant  of  such  land,  being 
copyhold,  had  been  made  before  the  enclosure,  the  subsequent  grants 
would  probably  continue  to  be  made  in  the  same  way,  notwithstanding 
the  enclosure,  and  all  the  land,  both  within  and  without  the  enclosure, 
would  therefore  pass  by  those  grants.  It  seems  to  me,  therefore,  that 
the  rule  that  waste  land  near  a  highway  is  to  be  presumed  prim&  facie 
to  belong  to  the  owner  of  the  enclosed  land  next  adjoining,  is  not  con- 
iined  to  a  case  where  the  owner  of  that  land  is  a  freeholder,  but  extends 
equally  to  cases  where  the  owner  is  a  leaseholder  or  a  copyholder.  In 
either  case,  evidence  may  be  given  to  rebut  the  prim&  facie  presump- 
tion." The  general  rule  is  also  stated  by  Abbott,  C.  J.,  in  nearly  the 
same  terms,  in  Steel  v.  Prickett,  2  Stark.  N.  P.  C.  463,  468  (E.  C.  L. 
R.  vol.  3).  And  in  Jones  ».  Williams,  2  M.  &  W.  326,t  the  principle 
was  applied  to  acts  of  ownership  on  the  banks  and  bed  of  a  river.  The 
question  is  whether  there  is  any  evidence  upon  the  face  of  this  special 
case  to  rebut  that  presumption.     Now,  the  only  acts  of  ownership  relied 
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on  here  were  upon  a  different  road,  and  at  a  distance  of  at  least  three 
quarters  of  a  mile  from  the  spot  in  question.  None  was  proved  in  Hall 
Lano,  all  the  land  in  which,  except  a  small  piece,  is  demesne  land.  It 
will  he  said  that  the  admeasurement  given  in  the  plaintiff's  conveyance 
would  exclude  this  piece  of  waste:  but  it  is  to  be  observed  that  Cham* 
berlain*s  Field  is  described  in  the  conveyance  to  William  Dalmer  as  con- 
taining 3a.  3r.  tS5p.,  "be  the  same  more  or  less:**  The  Marquis  of 
Salisbury  v.  The  Great  Northern  Railway  Company,  5  C.  B.  N.  S.  174 
(E.  C.  L.  R.  vol.  94).  Dalmer's  conveyance  was  registered  before  the 
conveyance  of  the  manor  to  *Clutterbuck.  And  by  the  sta-  r^i^jir 
tute  (a)  the  first  registered  instrument  must  prevail  against  one  ^ 
subsequently  registered :  see  Sugden*s  Vendors,  13th  edit.  599. 

Honyman  (with  whom  was  Kinglake^  Serjt.,  and  Jones)^  for  the  de- 
fendant.— It  is  conceded  that  evidence  of  acts  of  ownership  over  other 
parts  of  a  continuous  line  of  wastes,  is  admissible  to  show  that  all  the 
wastes  belong  to  the  lord.  The  evidence  set  out  in  this  case  shows  acta 
of  unqualified  ownership  over  every  piece  that  could  be  available.  Hall 
Lane  and  Church  End  constitute  one  continuous  line  of  road.  Amongst 
other  things,  we  show  a  grant  to  one  Fuller  of  10  perches  of  the  waste 
in  Church  Lane,  adjoining  his  own  freehold  land.  [WiLLES,  J. — That 
proves  nothing,  unless  you  show  the  conveyance  of  the  freehold  to  that 
person, — which  perad venture  excluded  the  slip  of  waste.]  There  are 
abundant  authorities  to  show  that  the  presumption  contended  for  on  the 
other  side  does  not  apply  as  between  a  grantee  of  the  demesne  lands 
and  the  lord.  The  question  simply  is,  what  passes  by  the  conveyance  ? 
The  mere  presumption  of  law  is  not  enough  :  Headlam  v.  Hedley,  Holt*8 
N.  P.  C.  463  (E.  C.  L.  R.  vol.  8).  Bayley,  J.,  in  that  case  says,—*'  It 
is  difficult  in  many  cases  to  discover  the  origin  of  roads.  They  are 
sometimes  made  over  waste  or  common  lands,  in  which  the  rights  of 
loil,  subject  to  the  public  easement,  are  in  the  lord  of  the  manor."  In 
White  V.  Hill,  6  Q.  B.  487  (E.  C.  L.  R.  vol.  5*1),  where  the  lord  of  a 
manor  had  conveyed  land  to  A.,  and  afterwards  other  land  to  B.,  and  it 
appeared  that  a  narrow  strip  of  land  passed  by  one  or  other  of  the  con- 
veyances, but  it  was  doubtful  by  which, — it  was  held  that  no  presump- 
tion arose  in  favour  of  A.,  from  the  fact  that  the  strip  of  land  lay 
between  a  highway  and  land  *undisputably  comprised  in  the  con-  r^^^o 
veyance  to  him.  There  is  no  ground  for  the  presumption  here ;  ^ 
for  it  appears  that  there  bad  been  a  survey  and  valuation  of  each  par- 
ticular field  prior  to  the  sale  in  October,  1756.  The  conveyance  to 
Dalmer  clearly  shows  that  the  trustees  did  not  intend  to  convey  half 
the  soil  of  Hall  Lane;  for,  the  piece  called  Chamberlain's  Field  is 
described  therein  as  '*  abutting  towards  the  west  on  Hall  Lane.**  The 
dip  of  land  in  question  is  treated  as  part  of  Hall  Lane.  .  The  convey- 
ance was  clearly  (quoad  hoc)  a  conveyance  of  Chamberlain's  Field  only. 
[WiLLES,  J. — The  general  words, — Together  with  all  ways,  &c.,  and 
appurtenances  to  the  said  messuage,  &o.,  lands,  &c.,  belonging,  or  there- 
iriih  used,  possessed,  occupied,  or  enjoyed,  or  accepted  reputed,  taken^ 
or  known  as  part,  parcel,  or  member  thereof,  or  as  appurtenant  or 
belonging  thereunto, — are  quite  large  enough  to  convey  the  road  usque 
ad  medium  Slum  vise.  In  note  (2)  to  the  case  of  Smith  v.  Martin,  2 
Wms.  Saund.  400  a,  it  is  said,-^'' A  man  makes  a  feoffment  of  a  house 

(a)  2  A  3  Anne,  e.  4,  5  Anne,  e.  18,  0  Anne,  o.  35,  8  Q.  2,  c.  6. 
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with  the  appurtenanceSj  nothing  passes  by  the  words  '  with  the  appurU- 
nances^*  but  the  garden,  curtilage,  and  close  adjoining  to  the  house  and 
on  which  the  house  is  built,  and  no  other  land,  although  other  land  hu 
been  occupied  with  the  house.  And  in  the  time  of  Henry  the  Eighth, 
it  was  usual  to  add  these  words,  '  and  all  lands,  tenements,  and  heredit- 
aments appertaining  to  the  said  house,  and  being  occupied,  let  or  set 
with  the  same ;'  and  by  these  words  the  land  used  to  pass  with  the 
house."  Did  any  one  ever  see  a  conveyance  of  lands  '^  together  with  a 
moiety  of  all  roads  thereto  adjoining?*']  The  acts  of  ownership  shown 
on  the  part  of  the  plaintiff, — such  as,  the  placing  a  dung-heap  on  this 
slip, — do  not  amount  to  much.  This  would  only  happen  occasionally ; 
and  it  may  fairly  be  presumed  from  the  small  value  of  the  slip  that  such 
*46Q1  ^^  *^^^  would  not  be  objected  to  by  the  lord.  But,  when  the 
-J  owner  of  the  adjoining  field  proceeded  to  enclose  the  slip  in 
1843,  the  lord  interfered.  As  to  acts  of  ownership,  therefore,  it  is  sub- 
mitted that  the  evidence  on  the  part  of  the  defendant,  as  disclosed  on 
the  case,  greatly  preponderates. 

Suddleston,  Q.  0.,  was  not  called  upon  to  reply. 

Erle,  C.  J. — I  am  of  opinion  that  the  plaintiff  is*  entitled  to  our 
judgment.  The  duty  which  we  are  performing  on  this  occasion  is  simply 
that  of  a  jury,  viz.,  weighing  the  presumptions  on  the  one  side  and  on 
the  other,  to  see  in  whom  is  the  ownership  of  the  slip  of  waste  in  ques- 
tion. We  do  not  profess  to  lay  down  any  general  rule  of  law  with 
regard  to  the  admissibility  or  effect  of  acts  of  ownership  exercised  by 
the  lord  of  a  manor  on  strips  of  waste  in  one  part  of  the  manor,  sa 
evidence  of  title  to  similar  strips  adjoining  the  road  in  another  part  of 
the  manor.  Assuming  all  the  evidence  set  out  here  to  be  admissible, 
we  have,  sitting  here  as  a  jury,  to  weigh  its  relative  value,  and  to  see 
whether  it  preponderates  in  favour  of  the  plaintiff  or  the  defendant.  I 
am  of  opinion  that  the  presumptions  in  favour  of  the  plaintiff  clearly 
overbalance  those  on  the  side  of  the  defendant.  The  ordinary  pre- 
sumption of  law,  as  appears  from  the  cases,  is,  that  small  strips  of  land 
lying  between  old  enclosures  and  the  highway,  belong  to  the  owners  of 
the  adjoining  old  enclosures.  If  there  be  nothing  to  rebut  it,  primfi 
facie  the  presumption  is  so.  The  plaintiff  and  defendant  here  both 
claim  under  the  same  owner :  the  trustees  of  the  Earl  of  Powis  in  1756 
conveying  the  Sunning  Hill  Farm,  including  the  field  called  Chamber- 
lain's Field,  to  William  Dalmer,  through  whom  the  plaintiff  derives 
title ;  and  in  1757  conveying  the  manor  to  Glutterbuck,  through  whom 
♦4701  ^^®  *defendant  derives  title.  Now,  in  the  conveyance  of  the 
-'  Sunning  Hill  Farm  to  Dalmer,  Chamberlain's  Field  is  described 
as  *^  containing  by  estimation  3a.  3r.  35p.,  be  the  same  mare  or  &m, 
abutting  towards  the  west  on  Hall  Lane," — the  strip  of  land  in  ques- 
tion lying  between  the  fence  of  Chamberlain's  Field  and  Hall  Lane. 
Now,  the  presumption  of  ownership  being  as  I  have  already  observed* 
it  is  quite  consistent  with  the  language  of  this  conveyance  that  it  should 
vest  in  the  grantee  the  soil  of  the  road  usque  ad  medium  filum :  for, 
when  the  lord,  in  whom  was  the  freehold  on  both  sides,  conveys  the  land 
on  one  side  describing  it  as  abutting  on  Hall  Lane,  the  presumably  right 
construction  of  the  deed,  is,  that  it  passes  to  the  grantee  the  soil  ad 
medium  filum  vise.  Then  it  is  said  that  the  actual  measurement  of 
Chamberlain's  Field  within  the  fence  corresponds  exactly  with  the  quan- 
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tity  professed  to  be  conveyed  by  the  deed,  and  therefore  the  slip  with- 
out the  fence  could  not  pass  by  the  descriptive  words ;  nor  could  it  pass 
as  *' appurtenant."     But  it  is  familiar  knowledge  that  descriptions  by 
quantity  are  frequently  inaccurate;  and  skilful  conveyancers  always 
provide  for  this  uncertainty  by  the  insertion  of  the  words  '^  be  the  same 
more  or  less :''  so  that  the  form  of  the  conveyance  by  no  means  excludes 
the  presumption  that  the  strip  in  question  passed  to  the  grantee.    This, 
too,  being  a  conveyance  of  demesne  lands,  a  good  deal  of  inconvenience 
would  result  from   holding  that  this  strip  remained  in  the  grantors. 
Then,  beyond  the  conveyance,  we  have  to  consider  the  eflfect  of  the  ex- 
ercise of  acts  of  ownership  on  the  strip  of  land  in  question  on  the  one 
side  and  on  the  other.     Now,  the  value  and  importance  of  these  must 
Deeessarily  depend  upon  the  nature  and  capability  of  the  thing  itself 
upon  which  they  are  exercised.     A  strip  at  the  road  side  is  often  used 
by  the  occupier  of  the  adjoining  enclosed  land  as  a  place  of  *de-  r^Aj-i 
posit  for  manure :  and  it  appears  from  the  evidence  set  out  in  ^ 
this  case  that  this  strip  had  in  fact  been  so  used  for  sixty  years, — the 
heap  lying  there  sometimes  for  two  or  three  years.     This,  being  almost 
the  only  exercise  of  ownership  of  which  land  so  situate  is  susceptible, 
affords  considerable  presumption  in  favour  of  the  plaintiff.     I  lay  no 
stress  upon  the  enclosure  in  1843.     In  favour  of  the  defendant's  view, 
it  is  contended  that  the  strip  in  question  formed  part  of  the  waste  of 
the  manor  of  Hendon.     No  doubt,  the  wastes  of  the  manor  passed  to 
Clutterbuck  by  the  conveyance  of  1857.     But,  was  this  part  of  the 
waste  ?    There  appears  to  be  no  large  piece  of  waste  with  which  it  is 
connected,  nor  any  similar  small  pieces  near  the  spot.     There  is  one 
piece  about  three-quarters  of  a  mile  distant  in  one  direction,  and  others 
about  the  same  distance  off  in  the  other  direction,  which  have  been 
granted  by  the  lords  of  the  manor,  some  before  and  others  since  the 
year  1757.     These  grants  or  licenses  to  enclose,  assuming  them  to  be 
admissible,  are  relied  on  as  affording  presumptions  in  favour  of  the 
defendant's  right, — that  all  the  land  similarly  situated  is  waste  of  the 
manor.     But  they  are  all  a  long  way  from  the  spot  in  question ;  and 
there  is  nothing  which  to  my  mind  brings  them  in  unity  with  the  piece 
adjoining  Chamberlain's  Field.     Against  the  combined  presumptions 
the  other  way,  I  am  unable  to  infer  from  the  evidence  on  the  part  of 
the  defendant  that  the  strip  of  land  in  question  belongs  to  the  lord. 
The  presumptions  in  favour  of  the  defendant,  fairly  considered,  do  not 
in  my  opinion  counterbalance  the  presumptions  in  favour  of  the  plain- 
tiff, and  therefore  I  have  come  to  the  conclusion  that  the  plaintiff  is 
entitled  to  judgment.. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  am  disposed  to  think  that 
the  evidence  referred  to  by  Mr.  Honyman  *does  establish  that  the  ^41479 
8trip  of  land  in  question  was  formerly  part  of  the  waste  of  the  ^ 
manor  of  Hendon.  But,  giving  no  opinion  upon  the  admissibility  of 
that  evidence,  but  assuming  that  it  was  properly  admitted,  I  think  it  is 
quite  clear  ihat  it  passed  by  the  conveyance  to  Dalroer  in  1756.  Mr. 
Honyman  contends,  that  the  strip  of  land  in  question  could  not  pass  by 
that  deed,  because  the  meadow  called  Ghamberlain*s  Field  thereby  pro- 
fessed to  be  conveyed  is  described  as  '^  abutting  towards  the  west  on 
Hall  Lane,"  and  because  the  exact  quantity  of  land  within  the  fence 
between  Chamberlain's  Field  and  Hall  Lane,  satisfies  the  measurement 
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given  in  the  deed  and  in  the  plan  in  the  margin  thereof.  I  do  not  agree 
with  Mr.  Honyman  in  the  constrnction  which  he  puts  upon  the  words 
of  the  conveyance ;  for,  it  appears  to  me  that  a  conveyance  of  land 
described  as  abutting  on  a  road  passes  a  moiety  of  the  soil  of  the  road, 
unless  there  be  something  in  the  context  to  exclude  it.  It  is  like  the 
case  put  in  RoUe's  Abridgment,  ChraunU  (P.),  pi.  6,  ''  Si  home  grant 
un  messuage  vocatum  Falstolfe  Place  prout  undeque  includitur  aqais, 
per  ceux  parolls  le  soile  del  motes  en  que  le  ewe  est  passera.  P.  9  Car. 
B.  R.,  enter  Stint  ^  Morgan^  per  Curiam,  resolve  sur  un  trial  al  barr." 
And  this  received  the  assent  of  Chief  Baron  Comyns :  see  Com.  Dig. 
Grant  (E.  6).  It  appears  to  me,  therefore,  that  the  conveyance  to  Dal- 
mer  in  1756  passed  this  land,  if  at  the  time  it  was  in  the  lord.  But, 
suppose  that  not  to  be  so,  the  utmost  that  can  be  said  of  the  deed,  is, 
that  it  is  ambiguous  in  its  description  of  the  land  intended  to  be  con- 
veyed. Then  we  are  thrown  upon  the  general  words  of  the  convey- 
ance,— "  Together  with  all  ways,  &c.,  and  appurtenances  to  the  mes- 
suage, &c.,  lands,  &c.,  belonging,  or  therewith  used,  possessed,  occupied, 
or  enjoyed,  or  accepted,  reputed,  taken,  or  known  as  part,  parcel,  or 
*4.7^1  ™®°^'^®'^  thereof,  or  as  *appurtenant  or  belonging  thereunto."  It 
-^  appears  to  me  that  the  parol  evidence  is  strong  to  show  that  this 
strip  of  land  between  the  fence  of  Chamberlain's  Field  and  Hall  Lane 
was  always  used  with  and  considered  to  be  part  of  Chamberlain's  Field. 
Wherever  an  old  deed  is  ambiguous  in  its  terms,  modern  user  affords 
material  aid  in  the  elucidation  of  its  meaning.  I  must  confess  I  should 
have  been  better  satisfied  to  have  had  a  question  of  this  sort  settled  bj 
the  verdict  of  a  jury.  But,  upon  the  whole,  the  only  conclusion  I  can 
come  to  upon  the  evidence  submitted  to  us  in  this  special  case,  is,  that 
the  plaintiff  is  entitled  to  succeed. 

Btles,  J.,  having  been  counsel  in  the  cause  in  an  earlier  stage,  took 
no  part  in  the  decision. 

Keating,  J. — ^I  am  of  the  same  opinion.  The  words  of  the  convey- 
ance to  Dalmer  in  1756  are  abundantly  sufficient  to  convey  the  land 
thereby  described  and  a  moiety  of  the  soil  of  Hall  Lane  adjoining 
thereto.  That  seems  to  me  to  be  the  fair  and  legitimate  construction 
of  the  deed :  and  the  user  also  seems  to  me  to  be  unusually  strong  in  sup- 
part  of  that  construction.  The  strip  of  land  in  question  appears  to  have 
been  used  by  the  successive  owners  of  Chamberlain's  Field  for  a  period 
of  sixty  years  in  the  only  way  in  which  it  was  capable  of  being  used, 
viz.  as  a  place  of  deposit  for  measure  for  the  convenience  of  the  adjoin- 
ing land.  There  were  two  other  pieces  of  evidence  which  I  also  con- 
sider to  be  entitled  to  consideration,  viz.  the  cutting  of  the  tree  in  1841, 
and  the  enclosure  of  the  slip  in  1843,  ten  years  before  this  action  waa 
originally  brought.  In  the  case  of  a  manor  the  lord  of  which,  as  appears 
from  the  extracts  from  the  court-rolls,  has  been  in  the  habit  of  looking 
after  similar  strips  of  waste  in  other  places,  I  cannot  help  thinking  that 
*A741  **^®^®  *®^^  *^®  deserving  of  attention.  Upon  the  whole  it  appears 
-I  to  me  that  the  evidence  on  the  part  of  the  plaintiff  was  unusuallj 
Strong,  and,  coupled  with  the  conveyance,  quite  irresistible. 

Judgment  for  the  plaintiff. 
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RICHARDSON  v.  TRUNDLE.    June  21. 

Where  a  writ  of  fi.  fa.  has  been  ezeoatod,  it  is  competent  to  the  defendant  to  call  upon  the 

sheriff  to  retarn  it. 

David  Kkane,  on  a  former  day  in  this  term,  on  behalf  of  the  defend- 
ant^ obtained  a  rule  calling  upon  the  late  sheriflf  of  Norfolk  and  James 
Greenacre,  his  oflficer,  to  show  cause  why  a  side-bar  rule  should  not  issue 
directing  him  to  return  a  writ  of  fi.  fa.  which  had  had  been  executed, 
and  under  which  the  officer  had  claimed  and  received  iL  9^.  6d,  more 
for  expenses  than  was  allowed  by  law.  It  appeared  that  an  action  had 
been  brought  against  the  officer  for  extortion.  He  referred  to  Edmunds 
V,  Watson,  7  Taunt.  5  (E.  C.  L.  R.  vol.  2),  where  it  was  held,  that, 
where  goods  have  been  taken  under  a  fi.  fa.  the  defendant  is  entitled  to 
call  on  the  sheriflf  to  return  the  writ,  whether  the  goods  have  been  sold 
to  another  or  redeemed  by  himself:  Gibbs,  C.  J.,  saying, — "  The  defend- 
ant is  entitled  to  have  the  writ  returned,  for  this  reason :  the  sheriflf 
most  return  that  he  has  levied  the  money,  and  show  what  he  has  done 
with  it,  viz.  that  be  has  paid  it  over  to  the  plaintiff;  it  will  then  appear 
that  the  defendant  is  discharged ;  but,  until  then,  the  defendant  may  be 
in  some  danger  of  further  proceedings.  I  take  it  to  be  clear,  that,  where 
the  plaintiflf  delivers  a  writ  to  the  sheriflf  to  be  executed,  and  money  is 
paid  to  the  sheriflf  by  the  owner  of  the  goods,  the  plaintiflf  is  entitled  to 
call  on  the  *sheriflf  for  a  return  of  the  writ;  and  the  right  of  the  rifiA^" 
defendant  is  reciprocal.**  *■ 

E.  E.  Turner  appeared  for  the  late  sheriflf. 

SanneUj  for  the  officer,  produced  an  affidavit  stating  that  the  alleged 
extortion  arose  from  a  mistake  in  putting  down  a  sum  of  42.  twice  over, 
and  that,  when  the  mistake  was  pointed  out  to  the  officer,  he  immediately 
oflfered  to  refund  the  excess.  He  submitted  that  the  application  on  the 
part  of  a  defendant  could  only  be  made  on  Some  special  ground.  [Wil- 
liams, J. — Either  party  may  call  upon  the  sheriflf  to  do  his  duty. 
WiLLES,  J. — The  defendant  must  show  some  special  ground  for  calling 
on  the  sheriff  to  return  the  writ  before  it  has  been  executed ;  but  either 

farty  has  a  right  to  call  for  a  return  after  the  writ  has  been  executed.] 
n  Williams  v,  Webb,  2  Dowl.  N.  S.  904,  it  was  expressly  held  that  a 
defendant  cannot  call  upon  the  sheriflf  to  return  a  writ  of  ca.  sa.  issued 
against  him,  unless  he  show  some  special  ground  for  the  application. 
Tindal,  C.  J.,  there  says :  '^  Where  a  defendant  comes  with  such  an 
application,  he  is  bound  to  show  some  particular  circumstances  to  justify 
it.  The  defendant  in  this  case  has  undertaken  to  bring  no  action  in 
respect  of  the  false  arrest ;  ther,  what  can  be  his  object  in  seeking  to 
obtain  this  writ  to  be  returned  ?  Circumstances  may  arise,  no  doubt, 
in  which  a  defendant  may  come  with  such  an  application :  where  a  writ 
has  been  executed,  and  years  have  passed  away,  and  he  may  want  to 
procure  satisfaction  to  be  entered  on  the  roll,  and  neither  the  plaintiflf 
nor  his  representatives  can  be  found,  and  the  court  may  require  proof 
that  the  writ  has  been  satisfied,  then,  perhaps,  such  a  motion  might  be 
acceded  to.  But,  if  we  granted  this  application  on  the  ground  on  which 
it  is  sought  to  be  "^sanctioned,  there  is  hardly  any  case  in  which  r^Afa 
we  could  refuse  a  similar  motion."  And  Maule,  J.,  said :  *'  The  '- 
defendant,  in  fact,  has  no  interest  or  right  to  interfere  in  the  matter/' 
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[WiLiiBS,  J. — In  Williams  v.  Webb,  the  writ  was  a  ca.  sa.  I  find  it 
stated  in  a  note  to  Wilbraham  t;.  Snow,  2  Wms.  Saund.  47  a,  n.  (i), 
that,  '^  where  a  compromise  is  entered  into  by  the  parties,  neither  of 
them  can  rule  the  sheriff:  Alchin  v.  Wells,  4  T.  R.  470 :  nor  can  the 
defendant  rule  him  until  after  the  object  of  the  writ  has  been  effected, 
except  on  special  grounds," — citing  Daniels  v,  Oompertz,  2  Gale  &  D. 
761,  Williams  v.  Webb,  2  Dowl.  N.  S.  904,  Watson's  Sheriff,  2d  edit 
81.  The  passage  in  the  last-mentioned  book  is  as  follows, — ^^  The  party 
against  whom  the  writ  issued  may  rule  the  sheriff  to  return  it  after  the 
object  of  the  writ  has  been  effected.  But  it  seems  that  this  could  not 
be  done  by  such  party  before  that  time,  except  on  special  grounds.''] 

Keane  was  not  called  upon  to  support  his  rule. 

Williams,  J. — I  do  not  see  how  we  can  resist  this  application. 
Without  meaning  to  give  the  least  encouragement  to  these  proceedings, 
the  act  of  the  oflScer  here  evidently  being  a  mere  slip,  I  think  the  de- 
fendant is  entitled  to  have  the  return  made. 

The  rest  of  the  court  concurring.  Rule  absolute. 


*477]        *TOWNSEND  v.  A.  S,  CROWDT.    June  11. 

Where  a  party  pays  money  under  a  mistake  of  fact,  he  is  entitled  to  recover  it  back,  althong^h 
he  may  at  the  time  of  the  payment  have  had  means  of  knowledge  of  which  he  has  neglected 
to  avail  himself. 

A.  agreed  with  B.  to  purchase  his  share  of  a  partnership  business  for  a  given  sum,  payable  by 
instalments,  subject  to  diminution  if  the  moiety  of  the  profits  of  the  business  for  a  period  of 
three  years  should  be  less  than  a  certain  amount.  Having  made  a  partial  investigation  of 
the  partnership  accounts,  and  believing  that  the  profits  had  reached  the  amount  named,  A. 
paid  the  last  instalment  in  full.  Six  months  afterwards,  the  accounts  having  been  more  fully 
and  accurately  gone  into,  A.  discovered  that  the  profits  were  considerably  leas  than  the  eitU 
mated  amount : — Held,  tha^  the  payment  having  been  made  under  a  mistake  of  fact,  A.  wai 
entitled  to  recover  back  from  B.  the  sum  paid  in  excess. 

This  was  an  action  for  money  had  and  received  to  the  plaintiff's  use. 
The  defendant  pleaded  never  indebted. 

By  consent,  the  following  case  was  stated  for  the  opinion  of  the 
court : — 

In  the  year  1851,  the  defendant  and  the  defendant's  brother  (William 
Morse  Crowdy),  who  had  for  many  years  previously  been  in  practice  in 
partnership  as  solicitors  at  Swindon,  in  the  county  of  Wilts,  took  the 
plaintiff  into  their  firm ;  the  defendant  having  one  half  share  in  the 
business,  and  the  plaintiff  and  the  defendant's  brother  having  respectively 
one  fourth  share.  In  the  year  1855,  it  was  agreed  that  the  defendant 
should  retire  as  from  the  31st  of  December,  1854 ;  and  on  the  14th  of 
March,  1855,  the  partnership  was  dissolved  by  deed  accordingly,  and  a 
new  one  was  formed  between  the  plaintiff,  the  defendant's  brother  Wil- 
liam Morse  Crowdy,  and  William  Ormond.  It  was  recited  in  the  said 
deed  (inter  alia)  that  the  defendant  had  sold  one  moiety  of  his  share  in 
the  said  business  to  the  plaintiff  for  the  sum  of  800Z.,  payable  by  six 
half-yearly  instalments  of  50Z.  each,  on  the  30th  of  June  and  the  31st 
of  December  in  each  of  three  years  after  the  Slst  of  December,  1854, 
and  the  further  sum  of  450Z.,  payable  at  the  end  of  six  calendar  months 
next  after  the  expiration  of  the  said  period  of  three  years^  with  interest 
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at  5Z.  per  cent,  from  the  expiration  of  the  said  period  of  three  years ; 
but  that  the  last- mentioned  sum  was  to  be  subject  to  a  deduction  there- 
from of  the  amount  (if  *any)  by  which  the  total  net  profits  to  t^a^tq 
accrue  during  the  same  period  from  the  two  fourth  parts  of  the  *■ 
8aid  business  to  which  the  plaintiff  would  be  entitled  during  such  period 
should  fall  short  of  1800Z.,  which  would  be  the  amount  of  such  net  pro- 
fits during  the  said  period  of  three  years,  if  they  continued  at  their  then 
estimated  average  of  6002.  per  annum ;  and  that  the  payment  of  the 
said  sums  should  be  secured  by  the  covenant  of  the  plaintiff.  The  deed 
then  contained  the  following  covenant  by  the  plaintiff  with  the  defend- 
ant:— 

"  In  pursuance  of  the  said  agreement  in  this  respect,  and  in  considera- 
tion of  the  sale  and  relinquishment  by  the  said  Alfred  Southby  Crowdy 
to  the  said  James  Copleston  Townsend  of  his  one  fourth  share  and 
interest  in  the  said  copartnership  business,  and  of  the  covenants  of  the 
said  Alfred  Southby  Crowdy  hereinafter  contained,  and  of  all  and  sin- 
gular the  premises,  he  the  said  James  Copleston  Townsend,  for  himself, 
his  heirs,  executors,  administrators,  and  assigns,  doth  hereby  covenant 
^ith  the  said  A.  S.  Crowdy,  his  executors,  ac,  in  manner  following, 
that  is  to  say,  that  he  the  said  J.  C.  Townsend,  his  heirs,  &c.,  shall  and 
will  pay  to  the  said  A.  S.  Crowdy,  his  executors,  &c.,  the  sum  of  800?. 
by  instalments,  namely,  the  sum  of  502.  on  the  30th  of  June,  1855,  the 
further  sum  of  502.  on  the  Slst  of  December,  1855,  the  further  sum  of 
60/.  on  the  30th  of  June,  1856,  the  further  sum  of  502.  on  tho  31st  of 
December,  1856,  the  further  sum  of  502.  on  the  80th  of  June,  18 ')7,  and 
the  further  sum  of  502.  on  the  81st  of  December,  1857,  and,  in  case  all 
or  any  or  either  of  the  said  several  sums  shall  not  be  paid  on  the  several 
days  on  which  the  same  are  respectively  hereby  made  payable  as  afore- 
said, shall  and  will  pay  to  the  said  A.  S.  Crowdy,  his  executors,  &c., 
interest  for  such  sums  or  sum,  or  any  part  thereof,  so  having  become 
due  and  *remaining  unpaid,  after  the  rate  of  52.  for  every  1002.  r#4'7Q 
by  the  year,  to  be  computed  from  the  day  or  respective  days  on  ^ 
which  such  sum  or  sums  so  in  arrear  is  or  are  hereby  made  payable  up 
to  the  day  on  which  the  same  shall  be  paid ;  And  also  shall  and  will,  on 
the  30th  of  June,  1858,  pay  to  the  said  A.  S.  Crowdy,  his  executors, 
&c.,  the  further  sum  of  4502.,  with  interest  thereon  at  the  rate  aforesaid, 
to  be  computed  from  the  31st  of  December,  1857  :  Provided  neverthe- 
less, and  it  is  hereby  agreed  and  declared  between  and  by  the  said  A. 
S.  Crowdy  and  J.  C.  Townsend,  that,  if  one  moiety  of  the  whole  of  the 
net  profits  of  the  said  partnership  business  of  Crowdy,  Townsend  &  Or- 
mond  for  the  period  of  three  years  from  the  1st  of  January,  1855,  to 
the  31st  of  December,  1857,  shall  not  amount  in  the  whole  to  the  sum 
of  18002.,  then  and  in  such  case  the  said  J.  C.  Townsend,  his  heirs,  &c., 
shall  be  entitled  to  deduct  from  the  said  sum  of  4502.  hereinbefore 
covenanted  to  be  paid  by  him  on  the  30th  of  June,  1858,  such  a  sum  as 
shall  be  equal  to  the  difference  between  18002.  and  the  actual  amount 
of  one  moiety  of  the  whole  of  such  net  profits  as  aforesaid  for  the  said 
period  of  three  years,  and  the  balance  only  of  the  said  sum  of  4502. 
after  such  deduction  as  aforesaid  shall  be  payable  by  the  said  J.  C. 
Townsend  on  the  said  30th  of  June,  1868,  with  interest  for  such  balance 
after  the  rate  of  52.  per  cent,  per  annum  from  the  said  31st  of  Decem- 
ber, 1857,  in  lieu  of  the  full  sum  of  4502.  and  interest  for  the  same ; 
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and,  if  the  said  difference  between  the  sum  of  1800Z.  and  the  actual 
amount  of  one  moiety  of  the  whole  of  such  net  profits  as  aforesaid  for 
the  period  of  three  years  shall  amount  to  or  exceed  the  sum  of  450/., 
then  and  in  such  case  no  part  of  the  said  sum  of  450Z.  hereinbefore 
covenanted  to  be  paid  by  the  said  J.  C.  Townsend,  his  heirs,  &c.,  on  the 
80th  of  June,  1858,  shall  be  payable." 

*ilRm       *And  after  some  other  covenants  not  affiectin^  the  question, 
-'  the  parties  mutually  covenanted  (inter  alia)  as  follows : — 

"And  further,  that,  up  to  and  on  the  31st  of  December,  1868,  the 
said  A.  S.  Crowd y,  his  executors,  &c.,  or  any  person  or  persons  on  his 
and  their  behalf,  not  being  a  solicitor  or  attorney  practising  within 
twenty  miles  of  Swindon,  shall  be  entitled  at  all  reasonable  hours  of  the 
day  to  have  access  to  all  or  any  of  the  books  of  account  and  other  books 
and  documents  of  or  in  any  wise  relating  to  the  business  of  the  said  late 
firm  of  Crowdys  &  Townsend,  and  the  firm  of  Crowdy,  Townsend  k 
Ormond,  or  either  of  them,  and  to  examine  and  make  copies  of  or  ex- 
tracts from  the  same  or  any  of  them ;  and  also  to  have  the  said  books 
and  documents,  or  any  of  them,  produced  and  shown  forth  at  such  time 
or  times  and  place  or  places,  and  to  such  extent,  as  may  be  reasonably 
required  for  the  settlement  of  any  question  arising  out  of  or  relating  to 
any  matter  or  thing  herein  contained :  but,  nevertheless,  the  said  A.  S. 
Growdy,  his  executors,  &c.,  in  exercising  any  such  rights,  shall  interfere 
as  little  as  may  be  with  the  user  of  such  books  and  documents  in  the 
business  of  the  firm  of  Crowdy,  Townsend  &  Ormond." 

The  half-yearly  instalments  of  50Z.  each  were  duly  paid ;  and,  on  the 
80th  of  June,  1858,  without  any  previous  application  or  communication 
from  the  defendant,  the  plaintiflf  paid  4602.  18«.  6(2.  to  the  defendant 
through  the  bankers,  such  sum  being  the  remaining  sum  of  450i.  with 
the  half-year's  interest  due  thereon.  On  the  day  before,  viz.,  on  the 
29th  of  June,  being  the  day  on  which  the  plaintiff*  remitted  the  460{. 
18«.  6(2.  from  the  country,  he  wrote  to  his  agent  in  London,  who  is  the 
defendant's  nephew,  as  follows : — 

^  .g^^  .  *"  Swindon,  29th  of  June,  1858. 

J  "  Dear  Sir, — I  have  this  day  paid  into  your  uncle's  account, 
through  Robarts  &  Co.,  the  sum  of  460Z.  18«.  6(2.,  being  the  balance  due 
for  the  purchase  of  his  share  of  the  partnership,  with  interest  thereon 
(less  income-tax)  to  80th  inst.  I  believe  the  deed  of  dissolution  of  part- 
nership under  which  the  moneys  were  payable  was  deposited  with  yon 
in  London,  as  well  as  the  new  deed  of  partnership ;  and,  if  so,  I  shall  be 
obliged  by  your  procuring  a  receipt  to  be  endorsed  on  the  deed  for  all 
moneys  due  from  me,  and  signed  by  your  uncle. 

"Jas.  Crowdy,  Esq."  "J.  Copleston  Townsend." 

And  on  Mr.  James  Crowdy  having  replied  that  the  deed  had  not  been 
deposited  with  him,  the  plaintiff  wrote  to  him  again  as  follows : — 

"  Swindon,  8th  of  July,  1858. 
"  Dear  Sir, — There  was  a  deed  of  even  date  with  our  present  deed  of 
partnership,  betwixt  Mr.  W.  M.  Crowdy,  Mr.  A.  S.  Crowdy,  and  my- 
self, under  which  it  was  covenanted  by  me  to  pay  Mr.  A.  S.  Crowdj 
7dOZ.  by  instalments  as  therein  mentioned,  with  interest  on  the  last 
instalment,  450Z.,  from  1st  of  January  to  30th  of  June,  the  time  when 
it  became  due.     This  principal  and  interest  I  have  paid;  and,  as  I 
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fancied  you  bad  this  deed,  as  well  as  the  partnership,  I  wrote  to  jou  on 
the  subject.  As  it  appears  it  is  not  in  your  hands,  it  may  be  in  Mr.  A. 
S.  Crowdy's,  or  at  any  rate  he  well  knows  who  has  it ;  and  perhaps  you 
will  be  good  enough  to  ascertain  where  it  is,  and  suggest  that  the  deed 
be  either  given  up  to  me,  the  money  due  thereunder  having  been  all 
paid,  or  that  a  receipt  be  endorsed  thereon,  and  the  deeds  left  in  your 
castody ;  as  I  should  wish,  that,  in  the  event  of  the  decease  either  of 
myself  or  Mr.  A.  S.  Growdy,  some  evidence  of  payment  should  be 
extant.  "J.  Copleston  Townsend.*' 

'^  James  Crowdy,  Esq.** 

*This  letter  Mr.  James  Crowdy  forwarded  to  the  defendant,   r^tAQo 
inquiring  what  answer  he  should  give  to  it ;  whereupon  the  de-  *- 
fendant  saw  Mr.  Matthews,  the  gentleman  who  held  the  deed  between 
the  parties,  and  asked  him  to  look  it  out,  that  he  might  endorse  on  it  a 
receipt,  which  he  prepared  as  follows, — 

"  1st  of  July,  1858.  I  acknowledge  that  I  have  received  of  Mr.  J. 
Townsend  the  within-mentioned  sum  of  7502.  by  instalments  as  within 
provided,  and  also  all  interest  due  to  me  thereon." 

"  Alfkbd  S.  Crowdy." 

Mr.  Matthews  was  going  to  London  when  the  defendant  spoke  to 
him ;  but  he  promised  to  look  out  the  deed  on  his  return.  The  defend- 
ant then  wrote  to  his  nephew,  who  replied  to  the  plaintiff  as  follows, 
enclosing  a  copy  of  the  proposed  receipt,  as  above, — 

"  London,  June  14th,  1858. 

"  Dear  Sir, — I  find  by  a  letter  received  to-day  from  Mr.  A.  S.  Crowdy, 
in  reply  to  mine  forwarding  him  yours  of  the  8th  inst.,  that  the  deed 
nnder  which  the  750Z.  was  payable  by  you  is  in  the  hands  of  Mr.  John 
Matthews,  who  is  now  from  home ;  but  so  soon  as  he  returns  Mr.  A.  S. 
Crowdy  will  endorse  upon  it  a  receipt  in  the  form  enclosed. 

"  Mr.  A.  S.  Crowdy  asks  me  in  the  same  letter  to  inquire  as  to  debts 
due  to  the  old  firm,  for  the  collection  of  which  he  believes  that  the  above- 
mentioned  deed  provides.  He  would  be  glad  to  have  in  due  course  an 
account  of  how  far  these  are  collected.  "James  Crowdy." 

''J.  C.  Townsend,  Esq." 

To  this  letter,  the  plaintiff  replied  as  follows, — 

"  Swindon,  16th  July,  1858. 

'*  Dear  Sir, — I  shall  be  quite  sl^tisfied  with  the  proposed  receipt  when 
endorsed  on  the  deed  of  ^dissolution.  With  reference  to  the  r*40Q 
debts  due  to  the  old  firm,  I  have  from  time  to  time  given  Mr.  *- 
W.  M.  Crowdy  an  account  of  all  moneys  received  and  paid  by  me  on 
behalf  of  the  firm  up  to  the  present  time ;  and  I  understand  he  is  pre- 
paring a  similar  account.  "  Jas.  C.  Townsend." 

"James  Crowdy,  Esq." 

Within  a  few  days  afterwards,  Mr.  Matthews  returned  home,  and 
produced  the  deed,  when  the  defendant  endorsed  on  it  and  signed  the 
receipt  in  the  form  above  stated  accordingly. 

The  defendant  placed  the  460Z.  18s.  6^.  to  his  general  account  with 
his  bankers ;  and  in  September,  1858,  he  purchased  land,  for  the  pay- 
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ment  of  which  he  drew  4251.  from  the  bank.  At  that  time  the  defend- 
ant had  about  800Z.  standing  to  his  credit,  in  addition  to  the  460r 
18«.  6(2. 

Down  to  the  time  when  the  defendant  retired  from  the  partnership, 
accounts  were  kept  in  the  following  manner, — Each  partner  kept  a 
separate  day-book,  containing  the  receipts  and  payments  by  each  part- 
ner ;  and  these  books  were  from  time  to  time  posted  by  a  clerk  into  one 
joint  cash-book ;  and,  at  the  end  of  every  year,  a  cash-balance  was  struck 
between  the  partners.  **Bill  Journals"  were  also  kept,  from  which 
bills  were  made  out  to  clients,  and  posted  in  a  joint  ledger.  In  1855, 
after  the  defendant  retired,  a  different  system  of  book-keeping  in  some 
respects  was  adopted  by  the  plaintiff  and  Ormond ;  but  William  Morse 
Crowdy  (who  was  not  in  good  health,  and  by  the  terms  of  the  partner- 
ship-deed of  the  14th  of  March,  1855,  was  at  liberty  to  absent  himself 
from  the  office  when  he  thought  fit,  and  was  not  obliged  to  devote  more 
time  to  his  profession  than  he  pleased),  did  not  join  in  these  accounts, 
but  continued  to  keep  his  own  accounts  in  his  accustomed  mode,  and 
*4841  ^^^^'^  about  six  *weeks  of  the  end  of  every  half-year,  and  some- 
^  times  oftener,  sent  an  account  on  sheets  of  paper  to  his  copartners 
of  the  receipts  and  payments  by  him,  and  of  the  state  of  clients'  accounts. 
These  accounts  sometimes  required  further  explanations  and  additions 
and  corrections  by  William  Morse  Crowdy.  An  account  of  the  above 
description  was  supplied  by  him  before  the  end  of  1867  to  his  copartners, 
made  up  to  the  end  of  October,  1857 :  and,  in  February,  1858,  he  de- 
livered to  Ormond  a  similar  account  to  the  31st  of  December,  1857.  In 
June,  1858,  the  plaintiff  personally  investigated  the  partnership  accounts, 
for  the  purpose  of  ascertaining  the  amount  of  the  profits  in  the  three 
years  preceding  the  31st  of  December,  1857,  having  before  him  (inter 
alia)  the  accounts  rendered  by  William  Morse  Crowdy  to  the  end  of 
October,  1857,  but  not  the  account  of  that  partner  to  the  31st  of  Decem- 
ber, 1857,  which  was  then  in  the  possession  of  Ormond,  who  was  absent 
from  home  from  May  to  July,  1858. 

The  plaintiff  made  an  estimate  of  the  business  done  by  William  Morse 
Crowdy  in  November  and  December,  1857,  which  estimate  turned  out 
to  be  substantially  correct.  The  result  of  this  investigation  and  calcula- 
tion as  then  made  by  the  plaintiff  (which  occupied  parts  of  several  days, 
and  was  reduced  into  written  figures)  showed  that  a  moiety  of  the  net 
profits  of  the  partnership  business  for  the  three  years  from  the  Ist  of 
January,  1855,  to  the  31st  of  December,  1857,  exceeded  18002.;  and, 
upon  that  calculation  so  made,  and  under  the  impression  and  belief  that 
the  said  moiety  of  the  profits  amounted  to  1800Z.,  the  460Z.  18s.  6d.  vas 
paid  to  the  defendant  as  already  mentioned.  Additional  particulars  and 
explanations  and  receipts  and  payments  by  William  Morse  Crowdy  dur- 
ing some  parts  of  the  three  years  were  supplied  by  him  to  his  copartners 
*4851  ^^^^^  June,  1858  ;  so  that,  at  *the  period  of  the  payment  of  the 
'  -I  460Z.  18«.  6d.,  as  between  William  Morse  Crowdy  and  the  plain- 
tiff and  Ormond,  the  partnership  accounts  were  not  in  fact,  and  were 
not  treated  by  the  partners  as,  finally  settled  to  the  31st  of  December, 
1857.  The  additional  particulars,  however,  did  not  reduce  the  amount 
of  net  profits.  Nevertheless,  the  mode  of  keeping  the  accounts  made  it 
difficult  to  ascertain  with  precise  accuracy  the  profits  to  any  given  period. 

Between  October  and  December,  1858,  the  plaintiff^  in  consequence 
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of  a  Btatement  by  his  partner  Ormond,  made  a  fresh  investigation  and 
calcalation  of  the  p^tnership  accounts  for  the  three  years  ending  the 
31st  of  December,  1857;  and,  according  to  the  calculation  then  made 
by  the  plaintiff,  a  moiety  of  the  net  profits  of  the  partnership  business 
for  the  period  aforesaid  amounted  to  a  sum  less  than  1800Z. 

In  October,  1858,  the  plaintiff's  partner,  Mr.  Ormond,  intimated  ver- 
bally to  the  defendant,  that  the  total  net  profits  of  the  partnership  were 
uDder  1200Z.  a  year ;  but  no  communication  was  made  by  the  plaintiff 
to  the  defendant  until  March,  1859,  when  the  plaintiff's  attorney  ad- 
dressed to  the  defendant  a  letter  applying  for  payment  of  288/.  19^.  3c{., 
the  difference  between  1800Z.  and  1511Z.  Oa,  9c?.,  the  sum  at  which  the 
plaintiff,  as  last  above-mentioned,  calculated  the  amount  of  a  moiety  of 
net  profits  for  the  three  years. 

The  defend«ant  does  not  admit  that  one  moiety  of  the  whole  net  profits 
of  such  business  during  the  said  three  years  fell  short  of  1800/.  by  the 
sum  of  288/.  19«.  Sd. 

The  question  for  the  opinion  of  the  court,  was, — whether  the  plaintiff, 
having  paid  the  sum  of  450/.  to  the  defendant  on  the  30th  of  June,  1858, 
in  the  manner  and  under  the  circumstances  above  stated,  is  now  entitled 
to  recover  from  the  defendant  the  sum,  if  any,  *which  he  might  r^Aoo 
hare  claimed  to  deduct  from  such  payment  at  that  date.  ^ 

If  the  court  should  be  of  opinion  that  he  is,  then  judgment  is  to  be 
entered  for  the  plaintiff,  with  costs,  including  the  costs  of  and  incident 
to  this  case,  for  such  sum  as  may  be  found  due  to  him  upon  investigation 
of  the  accounts,  as  provided  for  by  the  judge's  order. 

If  the  court  should  be  of  a  contrary  opinion,  or  if,  upon  such  investi- 
gation of  the  accounts,  no  sum  shall  be  found  due  to  the  plaintiff,  then 
judgment  is  to  be  entered  for  the  defendant,  with  costs,  including  the 
costs  of  and  incident  to  this  case. 

Maenamara  (with  whom  was  Montagu  Chambers^  Q.  C),  for  the 
plaintiff.(a) — The  ground  upon  which  the  plaintiff  seeks  to  recover  back 
this  money,  is,  that  it  was  paid  under  a  mistake  of  fact.  The  plaintiff 
supposed  at  the  time  of  paying  it  that  the  sum  he  paid  was  the  true 
amount  due  to  the  defendant;  and  there  is  nothing  to  show  any  intention 
on  his  part  to  waive  his  right  of  inquiring  into  the  matter.  The  subject 
has  been  so  frequently  discussed  that  the  principle  is  *thoroughly  ruiAo^ 
ascertained  and  settled :  the  only  difficulty  is  as  to  its  applica-  ^  ' 
tion.  Here,  the  case  expressly  states  that  the  plaintiff  paid  the  money 
under  the  impression  and  belief  (which  turned  out  to  be  mistaken)  that 
the  moiety  of  the  profits  for  the  three  years  amounted  to  1800/.  The 
rule  is,  that  money  paid  under  a  mistake  of  faet  may  be  recovered  back, 
although  the  party  paying  it  had  the  means  of  knowing  that  it  was  not 
due,  or  even  once  had  actual  knowledge,  but  had  forgotten  it  at  the  time. 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintiff  were  as  follows : — 

"  I.  That  the  plaintiff  is  entitled  to  reooTer  from  the  defendant  the  sam  which  he  might  hare 
;l&imed  to  deduct  from  the  sum  of  450^  paid  by  the  plaintiff  to  the  defendant  on  the  ."SOtb  of 
jQne,]858: 

"  2.  That  the  plaintiff  paid  the  whole  amount  of  450^  under  a  mistake  of  fact,  and  without 
uy  consideration,  and  is  therefore  entitled  to  recoTer  the  amount  overpaid  by  him : 

**^.  That  the  case  finds  that  the  plaintiff  paid  the  whole  of  the  said  amount  upon  a  mistaken 
eilcnlation  and  under  the  impression  and  belief  that  the  said  moiety  of  the  profits  amounted  to 

"  4.  That  the  defendant  has  no  right  whatever  to  retain  the  amount  overpaid  by  the  plain- 
tiff." 
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This  was  distinctly  decided  in  Kelly  v.  Solari,  9  M.  &  W.  54.t  That 
was  an  action  brought  by  the  defendant  as  one  of  the  directors  of  the 
Argus  Life  Assilirance  Company,  to  recover  from  the  defendant  197/.  lOi. 
alleged  to  have  been  paid  to  her  by  the  company  under  a  mistake  of 
fact,  under  the  following  circumstances : — The  defendant's  late  husband, 
in  the  year  1836,  effected  a  policy  on  his  life  with  the  Argus  Assurance 
Company  for  2001.  He  died  on  the  18th  of  October,  1840,  leaving  the 
defendant  his  executrix,  having  omitted  (inadvertently)  to  pay  the  quar- 
terly premium  on  the  policy  which  became  due  on  the  3d  of  September 
preceding.  In  November,  the  actuary  of  the  office  informed  Messrs. 
Bates  and  Clift,  two  of  the  directors,  that  the  policy  had  lapsed  by 
reason  of  the  non-payment  of  the  premium,  and  Clift  thereupon  wrote 
on  the  policy,  in  pencil,  the  word  "  Lapsed."  On  the  6th  of  February, 
1841,  the  defendant  proved  her  husband's  will ;  and  on  the  13th  applied 
at  the  Argus  office  for  the  payment  of  the  sum  of  lOOOZ,  secured  upon 
the  policy  in  question  and  two  others.  Messrs.  Bates  and  Clift  and  a 
third  director  accordingly  drew  a  check  for  987Z.  10a.,  which  they 
handed  to  the  defendant's  agent,  the  discount  being  deducted  in  consi- 
deration of  the  payment  being  made  three  months  earlier  than  by  the 
rules  of  the  office  it  was  payable.  Messrs.  Bates  and  Clift  stated  in 
*4881   *6vi<Je°ce  that  they  had,  at  the  time  of  so  paying  the  money, 

^  entirely  forgotten  that  the  policy  in  question  had  lapsed.  Under 
these  circumstances  the  Lord  Chief  Baron  expressed  his  opinion,  that, 
if  the  directors  had  had  knowledge  or  the  means  of  knowledge  of  the 
policy  having  lapsed,  the  plaintiff  could  not  recover,  and  that  their  after- 
wards forgetting  it  could  make  no  diffierence;  and  he  accordingly 
directed  a  nonsuit.  But  afterwards,  on  a  motion  to  enter  a  verdict  for 
the  plaintiff,  or  for  a  new  trial,  his  Lordship  said :  "  I  think  the  defend- 
ant ought  to  have  had  the  opportunity  of  taking  the  opinion  of  the  jury 
on  the  question  whether  in  reality  the  directors  had  a  knowledge  of  the 
fact,  and  therefore  that  there  should  be  a  new  trial,  and  not  a  verdict 
for  the  plaintiff,  although  I  am  now  prepared  to  say  that  I  laid  down  the 
rule  too  broadly  at  the  trial  as  to  the  effect  of  their  having  had  meam 
of  knoivledge.  That  is  a  very  vague  expression,  and  it  is  difficult  to  say 
with  precision  what  it  amounts  to :  for  example,  it  may  be  that  the  party 
may  have  the  means  of  knowledge  on  a  particular  subject  only  by  send- 
ing to  and  obtaining  information  from  a  correspondent  abroad.  In  the 
case  of  Bilbie  r.  Lumley,  2  East  469,  the  argument  as  to  the  party 
having  means  of  knowledge  was  used  by  counsel,  and  adopted  by  some 
of  the  judges ;  but  that  was  a  peculiar  case,  and  there  can  be  no  ques- 
tion, that,  if  the  point  had  been  left  to  the  jury,  they  would  have  found 
that  the  plaintiff  had  actual  knowledge.  The  safest  rule,  however,  is, 
that,  if  the  party  makes  the  payment  with  full  knowledge  of  the  facts, 
although  under  ignorance  of  the  law,  there  being  no  fraud  on  the  other 
side,  he  cannot  recover  it  back  again.  There  may  also  be  cases  in 
which,  although  he  might  by  investigation  learn  the  state  of  facts  more 
accurately,  he  declines  to  do  so,  and  chooses  to  pay  the  money  not- 
withstanding :  in  that  case,  there  can  be  no  doubt  that  he  is  equally 
*4.8Q1   *^^^"^'    Then  there  is  a  third  case,  and  the  most  difficult  one,— 

-*  where  the  party  had  once  a  full  knowledge  of  the  facts,  but  has 
since  forgotten  them.  I  certainly  laid  down  the  rule  too  widely  to  the 
jary,  when  I  told  them,  that,  if  the  directors  once  knew  the  facts,  they 
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must  be  taken  still  to  know  them,  and  could  not  recover  by  saying  that 
tliey  h:id  since  forgotten  them.  /  think  the  knowledge  of  the  facts  which 
disentitles  the  party  from  recovering  must  mean  a  knowledge  existing  in 
the  mind  at  the  time  of  payment"  And  Parke,  B.,  said:  "I  think, 
th:it,  where  money  is  paid  to  another  under  the  influence  of  a  mistake, 
tliat  is,  upon  the  supposition  that  a  specific  fact  is  true,  which  would 
entitle  the  other  to  the  money,  but  which  fact  is  untrue,  and  the  money 
vould  not  have  been  paid  if  it  had  been  known  to  the  payer  that  the 
fact  was  untrue,  an  action  will  lie  to  recover  it  back,  and  it  iq  against 
C'jnscience  to  retain  it.  The  position  that  a  person  so  paying  is  pre- 
clu'led  from  recovering  by  laches,  in  not  availing  himself  of  the  means 
of  knowledge  in  his  power,  seems,  from  the  cases  cited,  to  have  been 
founded  on  the  dictum  of  Bayley,  J.,  in  the  case  of  Milnes  v.  Duncan, 
6  B.  &  C.  716  (E.  C.  L.  R.  vol.  13),  9  D.  &  R.  731  (E.  C.  L.  R.  vol.  16) ; 
and,  with  all  respect  to  that  authority,  I  do  not  think  it  can  be  sustained 
in  point  of  law."  That  was  followed  by  a  case  in  this  court,  of  Bell  v. 
Gardiner,  4  Scott,  N.  R.  621,  4  M.  &  G.  11  (E.  C.  L.  R.  vol.  43),  where 
the  dictum  in  Milnes  v.  Duncan  is  directly  overruled ;  and  also  by  a 
case  of  Dails  v.  Lloyd,  12  Q.  B.  531  (E.  C.  L.  R.  vol.  64).  Lucas  v.  Wors- 
wick,  1  M.  &  Rob.  293,  is  to  the  same  effect.  [Williams,  J. — Notwith- 
standing Kelly  V.  Solari  and  the  subsequent  cases,  the  learned  editors 
of  Smith's  Leading  Cases,  in  the  notes  to  Marriot  r.  Hampton  (7  T.  R. 
2C0),  where  all  the  authorities  are  collected,  still  state  it  as  a  clear  pro- 
position,— 4th  edition,  p.  340, — "  that  money  paid  in  ignorance  of  the 
fads  is  recoverable,  provided  there  have  been  no  laches  in  the  party 
faying  *it.''  Byles,  J. — In  Dails  v.  Lloyd,  two  settled  accounts  p^jqa 
were  ripped  up.]  The  doctrine  of  laches,  it  is  submitted,  must  ^ 
now  be  considered  as  overruled.  [WiLLES,  J. — The  proposition  may  be 
stated  thus, — "  unless  it  be  clear  that  the  party  making  the  payment 
intended  to  waive  all  inquiry  into  the  facts."]  That  would  no  doubt  be 
the  more  correct  qualification.  [Erle,  C.  J. — If  the  plaintiff  had  pro- 
perly investigated  the  matter,  he  would  have  found  that  the  profits  had 
not  reached  the  stipulated  amount.  It  does  not  appear  from  the  case 
Tery  precisely  how  the  mistake  arose.  The  defendant's  answer  to  the 
claim, — founded  upon  the  cases  of  Skyring  v.  Greenwood,  6  D.  &  R.  401 
(E.  C.  L.  R.  vol.  16),  4  B.  &  C.  281  (E.  C.  L.  R.  vol.  10),  1  C.  &  P.  517 
(E.  C.  L.  R.  vol.  12),  Shaw  v.  Picton,  4  B.  &  C.  715,  7  D.  &  R.  201 
(E.  C.  L.  R.  vol.  16),  and  Harris  v.  Lloyd,  5  M.  &  VV.  432, f— is,  that 
the  plaintiff  had  ample  opportunity  to  investigate  the  accounts,  but 
neglected  to  avail  himself  of  it,  and  that,  relying  upon  the  money  being 
his  own,  the  defendant  has  spent  it.]  That  merely  shows  that  the  plain- 
tiff bad  means  of  knowledge,  of  which  for  some  reason  he  omitted  to 
avail  himself:  not  that  he  meant  to  waive  all  inquiry  into  the  facts.  In 
Bell  V.  Gardiner,  Tindal,  C.  J.,  says  (4  Scott,  N.  R.  632) :  "Whatever 
our  impression  might  have  been  with  regard  to  the  rule  supposed  to  have 
been  laid  down  in  Bilbie  v,  Lumley  and  Milnes  v.  Duncan,  it  seems  to 
me  that  the  late  case  of  Kelly  v,  Solari  is  quite  decisive  to  show  that  it 
vas  not  essential  to  the  validity  of  this  plea  that  it  should  negative 
means  of  knowledge.  In  fact,  after  that  case,  which  seems  to  have  been 
veil  considered,  the  possession  of  means  of  knowledge  can  be  regarded 
as  nothing  more  than  matter  of  observation  to  the  jury.  It  would  be 
difficult  in  many  cases  where  a  party  has  means  of  knowledge  to  say  that 
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he  can  deny  that  he  has  actaal  knowledge :  but,  at  the  same  time,  it  is 
by  no  means  conclusive,  as  a  rule  of  law,  that  a  man  has  knowledge 
*4Qn   *^^  ^  ^*^^  because  he  possesses  the  means  of  acquiring  it."   And 

^  Cresswell,  J.,  observing  upon  Milnes  v.  Duncan,  says  (p.  636) : 
"  If  the  means  of  knowledge  be,  as  a  matter  of  law,  equivalent  to  actual 
knowledge,  how  can  the  question  of  laches  intervene  :*  The  principle 
was  again  discussed  and  acted  upon  in  Barber  v.  Brown,  1  C.  B.  N.  S. 
121  (E.  C.  L.  R.  vol.  87). 
♦4921       Manisty^  Q.  C,  for  the  defendant.(a) — The  present  *case  stands 

J  upon  totally  different  grounds  from  any  of  those  relied  on  by  the 
plaintiff.  The  simple  question  is,  whether,  taking  all  the  circumstances 
into  consideration,  the  plaintiff  ought  in  equity  and  good  conscience  to 
have  the  matter  reinvestigated,  or  the  defendant  be  allowed  to  retain 
the  money  which  the  plaintiff  has  voluntarily  paid  him.  The  plaintiff 
had  six  months,  with  free  access  to  the  books  and  accounts  of  the  part- 
nership, to  ascertain  the  amount  of  net  profits.  Having  made  his  own 
estimate,  and  having  paid  the  balance  of  the  purchase-money,  is  it  jast 
that  he  should  be  allowed  afterwards  to  say  he  has  made  a  mistake? 
The  position  in  which  this  claim  puts  the  defendant  is  grievously  onerous- 
Not  only  has  he,  relying  on  the  correctness  of  the  plaintiff's  statement, 
disposed  of  the  money,  but  the  result  of  holding  him  liable  to  refund 
any  excess  will  be,  that,  if  it  should  turn  out  upon  investigation  that 
he  has  been  overpaid  5Z.  or  lOZ.,  he  will  be  saddled  with  a  large  amount 
of  costs,  although  he  has  been  entirely  blameless.  The  case  falls  rather 
within  the  principle  of  Brisbane  v,  Dacres,  5  Taunt.  143  (E.  C.  L.  R. 
vol.  1),  where  Heath,  J.,  speaking  of  Marriot  v.  Hampton,  says, — "  That 
was  the  case  of  judicium  redditum  in  invitum ;  but  this  is  a  stronger 
case ;  for,  the  plaintiff  is  a  judge  in  his  own  cause,  and  decides  against 
himself;  and  he  cannot  be  heard  to  repeal  his  own  judgment."  Lord 
Eldon,  C,  in  Bromley  v.  Holland,  7  Ves.  23,  approves  Lord  Kenyon*s 
doctrine,  and  calls  it  a  sound  principle,  that  a  payment  voluntarily  made 
is  not  to  be  recovered  back.'^  If  this  action  will  lie,  it  might  have  been 
brought  at  any  time  within  six  years.  Is  the  party  to  remain  in  doubt 
during  all  that  time  ?     Lucas  v,  Worswick  and  Bell  v,  Gardiner  were 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  foUows : — 

''That  the  plaintiff  is  not  entitled  to  recoTor  for  the  following  amongst  other  reason?,— 
because  he  had  the  means  of  ascertaining  and  might  by  investigation  have  learnt  the  real  stite 
of  the  case,  before  the  30th  of  Jane,  1858 ;  but  instead  of  doing  so,  he  voIunUrilj  waived 
inquiry  into  the  actual  result  of  the  throe  years'  business,  and  elected  to  pay  upon  an  eatimftte 
made  by  himself: 

"  That,  having  done  so,  and  paid  the  whole  4502.,  he  could  not  afterwards  raise  any  qaestioi 
as  to  the  net  profits  of  the  business  during  the  three  years  ending  the  31st  of  December,  1S57, 
and  that,  at  all  events,  he  could  not  do  so  afler  the  31st  of  December,  1858  : 

''  That  this  is  not  a  case  of  payment  under  a  mistake  of  facts  on  the  part  of  the  plainiiif,  or 
under  circumstances  which  entitle  him  to  recover  back  any  part  of  the  money : 

''  That  it  would  be  against  equity  and  good  faith,  as  weU  as  contrary  to  the  intention  of  th« 
parties,  as  the  same  is  to  be  collected  from  the  deed  of  the  14th  of  March,  1855,  to  permit  tlie 
plaintiff  to  raise  a  question  as  to  the  profits,  and  to  claim  a  deduction  after  the  Slst  of  Decem- 
ber, 1858,  when  by  the  terms  of  the  deed  the  time  during  which  the  defendant  could  cxamiM 
the  books  of  the  firm  had  expired : 

<'  That  the  defendant,  relying  on  the  implied  representation  of  the  plaintiff  that  he  was  entitl«<i 
to  be  paid  the  whole  450^.  and  interest,  on  the  30th  of  June,  1858,  invested  4252.,  part  of  tbtt 
pum,  in  the  purchase  of  land;  and  that  it  would  be  inequitable  now  for  the  plaintiff  to  be  per- 
mitted to  recover  back  and  to  compel  payment  out  of  the  general  assets  of  the  de^dast  of  ths 
turn  demanded,  288/.  19«.  3<f." 
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cases  of  forgetfulness  of  facts.  There  is  nothing  of  the  sort  here.  The 
plaintiff  pays  the  money  after  such  an  investigation  of  the  matter  as 
he  chose  at  the  time  to  *make.  In  Dails  v.  Lloyd,  the  plaintiff  ^4:400 
had  accidentally  omitted  to  take  credit  for  certain  payments  ^ 
which  he  had  made  on  the  defendant's  account.  Here,  it  might  very 
well  be  that  the  plaintiff  preferred  paying  the  4502.  balance  to  submit- 
ting his  books  to  the  inspection  and  investigation  provided  for  by  the  deed. 
It  is  manifestly  contrary  to  equity  and  good  conscience  to  impose  such 
a  burthen  as  this  upon  the  defendant  after  such  a  lapse  of  time. 

Maenamara  was  not  called  upon  to  reply. 

£rle,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case  should 
be  for  the  plaintiff.  He  paid  450Z.  upon  the  faith  of  the  moiety  of  the 
profits  of  the  partnership  business  for  the  three  years  ending  on  the 
31st  of  December,  1857,  having  amounted  to  1800Z.  The  450T.  was  to 
become  due  only  upon  that  state  of  facts ;  and  the  plaintiff  in  June, 
1858,  paid  it  in  the  belief  that  that  state  of  facts  did  exist.  After  he 
had  so  paid  the  money,  viz.,  between  October  and  December  of  that 
year,  upon  going  more  minutely  into  the  accounts,  he  discovered  his 
mistake :  and  in  March,  1859,  he  demanded  back  the  sum  which  he 
conceived  he  had  paid  in  excess.  I  think  the  plaintiff  never  intended 
when  he  made  the  payment  in  Question  to  abandon  his  right  of  investi- 
gating the  accounts.  If  he  had  done  so,  then,  according  to  the  cases, 
he  could  not  be' allowed  to  retrace  his  steps.  But  here  the  plaintiff  only 
paid  the  money  because  he  believed  the  faxst  to  exist  which  would  entitle 
the  defendant  to  receive  it.  It  seems,  from  a  long  series  of  cases,  from 
Kelly  V,  Solari,  9  M.  &  W.  54,t  down  to  Dails  v.  Lloyd,  12  Q.  B.  531 
(E.  C.  L.  B.  vol.  64),  that,  where  a  party  pays  money  under  a  mistake 
of  fact,  he  is  entitled  to  recover  it  back,  although  he  may  at  the  time 
of  the  payment  have  had  means  of  knowledge  of  which  *he  has  r^A()± 
neglected  to  avail  himself.  If  there  had  been  any  stipulation  ^ 
that  the  amount  of  profits  should  be  settled  and  ascertained  by  a  given 
time,  I  should  have  been  of  opinion  that  it  was  not  competent  to  the 
plaintiff  afterwards  to  reopen  the  accounts,  and  demand  back  the  money 
he  had  paid.  But  I  do  not  find  any  such  provision  in  the  deea. 
Liberty  is  reserved  to  the  plaintiff  to  examine  the  books :  but  I  do  not 
think  the  omission  to  exercise  that  right  within  any  given  time  author- 
izes the  defendant  to  retain  this  money.  The  fact  of  the  claim  being 
brought  forward  at  a  late  period  may  seenx  to  cast  some  slight  suspicion 
on  it :  and,  if  there  were  any  reason  to  suppose  that  the  plaintiff  had 
lain  by  and  omitted  to  investigate  the  accounts  until  the  complication 
of  matters  had  operated  injuriously  upon  the  defendant's  position,  the 
case  might  have  fallen  within  some  of  the  authorities  which  have  been 
referred  to  by  Mr.  Manuty.     But  no  such  thing  is  suggested  here. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  No  doubt,  at  one 
time  the  rule  that  money  paid  under  a  mistake  of  fact  might  be  reco- 
vered back,  was  subject  to  the  limitation  that  it  must  be  shown  that  the 
party  seeking  to  recover  it  back  had  been  guilty  of  no  laches.  But, 
since  the  case  of  Kelly  v.  Solari,  9  M.  &  W.  54,t  it  has  been  established 
that  it  is  not  enough  that  the  party  had  the  means  of  learning  the  truth 
if  he  had  chosen  to  make  inquiry.  The  only  limitation  now  is,  that  he 
must  not  waive  all  inquiry.  Upon  the  facts  of  this  case,  I  think  the 
plaintiff  is  entitled  to  recover. 
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WiLLES,  J. — I  am  of  the  same  opinion.  This  is  the  simple  case  of 
one  paying  another  money  which  both  at  the  time  suppose  to  be  due, 
but  which  afterwards  turns  out,  in  consequence  of  a  mistake  of  fact  on 

*4Q^T    *^^^^  P^^^  ^^  ^^^®  P^iycr,  not  to  have  been  really  due.     In  such  a 
^   case  tlie  law  clearly  is  that  the  money  may  be  recovered  .back. 
The  only  distinction  is  between  error  or  mistake  of  law,  for  which  the 
payor  is  responsible,  and  error  or  mistake  of  fact,  for  which  he  is  not. 

Byles,  J. — I  am  of  the  same  opinion.  Kelly  v.  Solari  was  distinctly 
recognised  in  Bell  v.  Gardiner,  in  this  court,  and  by  Dails  r.  Lloyd,  in 
the  Court  of  Queen's  Bench,  to  this  extent,  that  you  may  always  rip 
up  accounts  which  have  been  settled  between  parties  who  have  acted 
under  mistake  or  misapprehension  of  the  facts.  I  think  these  cases  are 
based  upon  a  perfectly  sound  principle.  Suppose  an  executor  whose 
testator's  name  was  John  Smith  had  a  promissory  note  signed  "John 
Smith"  presented  to  him  for  payment,  and  he,  mistakenly  supposing  it 
to  be  the  note  of  his  testator,  paid  it,  would  he  not  be  entitled  to  reco- 
ver back  the  money  ?  Here,  the  money  was  paid  by  the  plaintiff  under 
a  mistake,  both  parties  being  under  an  impression  that  it  was  due.  That 
being  so,  it  was  manifestly  against  conscience  that  the  defendant  should 
retain  it.  The  law  very  properly  casts  upon  the  person  who  makes  the 
payment  the  burthen  of  showing  that  it  was  made  under  a  mistake. 
That  being  proved,  it  would  be  inequitable  not  to  permit  him  to  recover 
it  back.  All  the  three  courts  have  held  that  the  right  to  recover  back 
money  so  paid  is  not  fettered  by  the  condition  suggested,  that  there 
shall  not  only  be  absence  of  knowledge,  but  also  absence  of  the  means 
of  knowledge  of  the  facts.  I  have  nothing  to  add  as  to  the  particular 
circumstances  of  this  case,  except  that  it  appears  to  me  to  be  eminently 
a  case  for  the  application  of  the  principle  now  so  well  established  in 
Westminster  Hall.  Judgment  for  the  plaintiff. 


*496]  *FURNIVALL  t;.  GROVE.     June  9. 

Od  the  4th  of  Novemher,  1858,  A.  let  certain  premises  to  B.  for  a  term  of  four  years  from 
Michaelmas  precediDg,  at  a  yearly  rent  payable  quarterly,  Uie  agreement  containing  the 
fallowing  condition, — "  The  condition  of  this  agreement  being  binding  on  the  said  B.,  is  tbit 
the  said  A.  shall  make  good  and  support  the  floor  of  the  warehouse  of  the  said  premise?,  Ac, 
within  twenty -eight  days  of  the  date  of  this  agreement:  if  not  done,  this  agreement  to  be 
void." 

Within  the  twenty -eight  days,  A.  entered  with  workmen,  and  afterwards  departed,  stating  that 
he  had  made  all  secure.  B.  paid  rent  at  Christmas  and  at  Lady  Day.  Early  in  April,  IS59, 
the  warehouse  floor  having  broken  in,  the  attention  of  the  commissioners  of  sewers  was  called 
to  the  state  of  the  premises,  and  the  result  was  that  in  May  an  order  was  made  upon  A., 
under  the  Metropolitan  Baildings  Act  (IS  A  19  Vict  c.  122),  directing  him  to  secare  and 
repair  the  same. 

At  the  end  of  xVpril,  A.  informed  B.  that  he  was  about  to  pull  down  the  premises,  and  offered 
to  assist  B.  in  removing  his  printing-presses  and  plant.  After  the  date  of  the  commissioners' 
order,  A.  entered  the  premises  and  pulled  down  the  ground-floor  story  (including  the  ware- 
hoiiso  floor),  and  took  no  steps  to  replace  or  repair  it.  B.  thereupon  obtained  other  pre- 
mises, and  he  and  his  undertenants  went  out,  and  on  the  23d  of  June,  B.  sent  A.  the  key, 
with  a  letter  stating  that  he  had  been  forced  out  of  the  premises  by  A.'s  wilful  and  unnecei- 
sary  destruction  of  the  warehouse  floor,  Ac.  A.  received  the  key,  road  the  letter,  and  said 
nothing,  and  a  few  days  afterwards  entered  and  pulled  down  the  whole  house,  for  the  parpoM 
of  rebuilding  it : — 
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Held,  ih&t  these  facta  showed  an  agreement  for  a  determination  of  the  tenancy  on  the  23d  of 

June,  and  confeqaently  that  A.  could  not  sne  for  the  quarter's  rent. 
Whether  tliejr  amounted  to  a  surrender  or  an  eviction, — quart  f 

This  was  a  proceeding  in  tiie  nature  of  an  appeal  from  the  decision 
of  the  judge  of  the  sheriff's  court,  London,  under  the  following  circum- 
85tances : — 

The  plaintiff  sued  the  defendant  in  the  sheriff's  court,  London,  under 
the  London  (City)  Small  Dehts  Extension  Act,  1852  (15  &  16  Vict.  c. 
Ixxvii.),  the  following  being  a  copy  of  the  particulars  of  the  plaintiff's 
demand  annexed  to  the  plaint : — 

"1859.  Lady  Day  to  Midsummer  Day  last,  one  quarter's  rent  of 
22,  Ilarp  Lane,  according  to  agreement,  20Z." 

The  case  came  on  to  be  heard  on  the  27th  of  July,  1859,  when  the 
judge  amended  the  plaint  and  particulars  of  demand,  by  inserting  a 
count  for  use  and  occupation,  that  use  and  occupation  being  from  Lady 
Day  to  Midsummer  Day,  1859. 

Upon  the  hearing  of  the  plaint  as  amended,  it  was  ordered  that  the 
plaintiff  should  recover  from  the  defendant  in  respect  of  the  said  plaint 
and  claim  the  sum  of  201,  for  debt,  and  SL  88.  4d,  for  costs,  which  two 
sums  hare  since  been  paid  into  court  by  the  defendant,  and  now  remain 
there. 

♦Afterwards,  on  the  26th  of  August,  1859,  upon  the  applica-  r^iny 
tion  of  the  defendant's  counsel,  the  judge  ordered  that  his  judg-  *■ 
ment  should  be  set  aside,  and  a  new  trial  had  between  the  parties.  This 
order  was  made  by  consent,  in  order  that  a  certiorari  might  be  obtained 
by  the  defendant,  and  the  cause  thereby  removed  into  this  court,  so  that 
a  case  might  thereafter  be  stated  for  the  opinion  of  the  court,  under  the 
Common  Law  Procedure  Act,  1852,  s.  46. 

The  defendant,  in  pursuance  of  the  order  of  the  sheriff's  court,  has 
obtained  a  certiorari ;  and  the  parties  now  state  for  the  opinion  of  this 
court  the  following  case : — 

On  the  4th  of  November,  1858,  the  defendant  being  then  in  the  actual 
occupation  of  the  premises  therein  described,  the  following  agreement 
was  entered  into  between  the  plaintiff  and  defendant, — 

*^  Memorandum  of  agreement  made  and  entered  into  this  4th  day  of 
November,  1858,  Between  Thomas  Furnivall,  of,  &c.,  for  himself,  his 
executors,  administrators,  and  assigns,  of  the  one  part,  and  William 
Barnes  Grove,  of  No.  22,  Harp  Lane,  in  the  City  of  London,  for  him- 
self, his  executors,  administrators,  and  assigns,  of  the  other  part,  that  is 
to  say, — The  said  Thomas  Furnivall  hereby  agrees  to  let  to  the  said 
William  Barnes  Grove,  who  hereby  agrees  to  hire  or  take  as  tenant  of 
the  said  Thomas  Furnivall  for  the  term  of  four  years  the  whole  of  the 
messuage  or  house  No.  22,  Harp  Lane,  Great  Tower  Street,  with  the 
appurtenances  to  the  said  messuage  or  house  belonging,  and  the  use  of 
the  fixtures  belonging  to  the  said  Thomas  Furnivall  now  or  at  any  time 
hereafter  in  or  upon  the  said  premises,  as  yearly  tenant  to  the  said 
Thomas  Furnivall,  at  and  under  the  clear  yearly  rent  of  SQL,  payable 
on  the  four  usual  quarter  days  of  the  said  tenancy, — the  first  quarterly 
payment  of  the  said  rent  *to  be  made  on  the  25th  day  of  Decern-  r*AQii 
ber  next :  And  the  said  William  Barnes  Grove  hereby  agrees  to  *• 
pay  all  rates  and  taxes  of  every  description  in  respect  of  the  said  pre- 
mises during  the  tenancy  (landlord's  property-tax  only  excepted),  and 
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to  paint,  paper,  and  whitewash  the  said  premises  as  often  as  occasion 
may  demand,  and  to  keep  the  same  in  good  tenantable  repair  (damage 
by  fire  excepted) :  but,  if  such  premises  should  be  damaged  or  destroyed 
by  fire,  in  that  case  the  said  William  Barnes  Grove  shall  not  be  called 
upon  to  pay  any  rent  until  such  premises  shall  be  repaired  or  rebuilt  as 
the  case  may  be ;  and  not  to  carry  on  or  permit  to  be  carried  on  upon 
the  said  premises,  or  any  part  thereof,  any  noisome  or  offensive  trade  or 
business,  nor  do  or  suffer  any  act  or  thing  whatsoever  whereby  or  in 
consequence  whereof  the  lease  under  which  the  said  premises  are  now 
held  may  be  forfeited  or  vacated  or  become  void  or  voidable ;  and  at  the 
end  of  the  said  tenancy  to  leave  and  surrender  to  the  said  Thomas 
Furnivall,  or  his  representatives,  all  the  said  premises,  together  with  all 
the  glass  and  other  fixtures  which  now  are  or  which  at  any  time  here- 
after may  be  fixed  or  set  up  by  the  said  Thomas  Furnivall,  in  good  plight 
and  condition  (reasonable  fair  wear  and  tear  thereof  and  damage  by  fire 
excepted) :  The  partitions  dividing  the  attic  story  into  four  rooms,  and 
the  raised  floor  taken  down  by  the  said  William  Barnes  Grove,  to  be 
refixed  and  made  good  in  a  proper  workmanlike  manner  at  the  end  of 
the  tenancy :  And,  should  the  rent  not  be  paid  in  twenty-one  days  from 
the  said  quarter  days,  then  and  in  that  case  the  said  Thomas  Furnivall 
shall  re-enter  and  have  quiet  possession.  The  condition  of  this  agree- 
ment being  binding  on  the  said  William  Barnes  Grove,  is,  that  the  said 
Thomas  Furnivall  shall  make  good  and  support  the  floor  of  the  warehouse 
*4QQ'1  ^^  ^^^  ^^^^  ^premises,  repair  and  make  good  frame  and  glass  of 
-'  skylight,  and  fix  the  present  partitions  of  the  same  warehouse, 
within  twenty-eight  days  of  the  date  of  this  agreement:  if  not  done,  this 
agreement  to  be  void.  '*  William  Barnes  Grove. 

"  Witness,  "  Thomas  Furnivall." 

"  George  Herbert." 

At  the  time  of  the  making  of  th^  said  agreement,  the  defendant  was, 
as  already  stated,  in  the  occupation  of  the  premises  by  himself  and  his 
undertenants,  the  defendant  occupying  the  upper  part  of  the  said  house 
in  the  way  of  his  business  as  a  printer,  a  Mr.  Hounsell  occupying  the 
ground-floor,  and  a  Mr.  Hitchcock  the  basement. 

The  plaintiff  shortly  after  the  date  of  the  agreement,  and  within  the 
twenty-eight  days,  entered  on  the  premises  with  workmen  to  do  the 
repairs  agreed  to  be  done  by  him,  and  shortly  after  left  the  premises, 
stating  that  he  had  made  all  good  and  secure. 

The  defendant  paid  the  quarters'  rent  which  became  due  respectirelj 
at  Christmas  Day,  1858,  and  at  Lady  Day,  1859. 

In  the  early  part  of  April,  1859,  the  tenants  of  the  warehouse  and 
cellars  complained  to  the  defendant  that  the  floor  of  the  warehouse  had 
broken  through.  The  defendant  immediately  gave  notice  thereof  to  the 
plaintiff.  The  plaintiff  did  not  interfere.  One  of  the  undertenants 
thereupon  gave  notice  to  the  commissioners  of  sewers  of  the  city  of 
London,  who  viewed  the  premises,  and  served  the  following  notice  on 
the  plaintiff  and  defendant : — 

'^  Metropolitan  Buildingn  Aetj  1855. 
"  Dangerou%  structures. 
^'  To  the  owners  and  occupiers  of  the  house  and  premises  situate  No. 
22^  Harp  Lane,  in  the  city  of  London. 
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''In  pursuance  of  the  provisions  of  the  said  act,  I  ^hereby,  as  r^eCAQ 
the  principal  clerk,  and  for  and  on  behalf  of  the  commissioners  ^ 
of  sewers  of  the  city  of  London,  give  you  and  each  and  every  of  you 
notice,  that,  it  having  been  made  known  to  the  said  commissioners  that 
the  structure  situate  as  aforesaid  is  in  a  dangerous  state,  the  said  com- 
missioners required  a  survey  of  the  same  to  be  made  by  a  competent 
surveyor,  who  having  certified  that  the  floor  of  the  ground-floor  story^ 
and  the  girders  and  joists  and  other  timbers  connected  therewith,  are  in 
a  dangerous  state,  the  said  commissioners  require  you  forthwith  to  take 
down  or  otherwise  to  secure  and  repair  the  same :  And  I  further  give 
you  and  each  and  every  of  you  notice,  that,  if,  for  the  space  of  six  days 
from  the  service  hereof,  you  fail  to  comply  with  the  requisition  of  this 
notice,  the  said  commissioners  will  make  complaint  thereof  before  a 
justice  of  the  peace,  to  take  such  other  proceedings  in  relation  to  the 
said  structure  as  are  authorized  by  the  said  act,  and  as  may  be  necessary 
or  expedient.     Dated  this  fifth  day  of  April,  1859. 

"  JosKPfl  Daw." 

^^  Sewers  Office,  Guildhall,  London. 

"N.B. — This  notice  does  not  supersede  the  necessity  of  your  giving 
the  usual  notice  to  the  district  surveyor  two  days  before  commencing 
the  work  of  rebuilding,  &c.,  agreeably  to  s.  38  of  the  18  &  19  Vict.  c. 
122,  part  1." 

The  plaintiff  did  nothing  after  the  receipt  of  this  notice ;  and  shortly 
afterwards  the  contractor  for  the  commissioners,  under  the  order  of  the 
Lord  Mayor,  entered  on  the  premises,  and  shored  up  the  floors  of  the 
warehouse. 

In  the  latter  end  of  April,  the  plaintiff  met  the  defendant,  and  in- 
formed him  that  he  was  about  to  pull  the  said  premises  down,  and  he 
said  that  if  he  (the  defendant)  would  appoint  a  time,  he  (the  plaintiff) 
would  send  him  horses  and  carts  to  remove  his  printing-presses  and  other 
plant.  Thereupon  a  discussion  arose  ^between  the  parties,  the  r^iRM 
effect  of  which  was  held  by  the  judge  of  the  sheriff's  court,  on  *• 
the  first  trial,  not  to  amount  to  a  notice  or  license  to  quit. 

On  the  9th  of  May,  1859,  the  defendant  sent  to  the  plaintiff  the  fol- 
lowing letter : — 

**22,  Harp  Lane,. May  9,  1859. 

'^  Sir, — I  think  it  best  to  forward  you  two  notices  and  a  letter  which 
have  been  nailed  upon  these  premises  this  day.  The  neglect  by  you  to 
perform  your  agreement  has  led  to  this  trouble  and  expense. 

"Mr.  Thos.  Furnivall.*'  "W.  B.  Grovb." 

This  letter  was  accompanied  by  a  copy  of  the  summons  referred  to  in 
the  order  under  the  Metropolitan  Buildings  Act. 

On  the  12th  of  May,  an  order  was  duly  made  under  the  Metropolitan 
Buildings  Act,  s.  73. 

The  plaintiff,  about  the  middle  or  latter  end  of  May,  and  after  the 
date  of  the  order  before  referred  to,  took  down  and  removed  the  ground- 
floor  story,  and  the  joists  and  other  timbers  connected  therewith, 
consisting  of  the  warehouse  floor  and  the  joists  of  the  same,  and  the 
partition  of  the  staircase.  The  plaintiff  personally  superintended  the 
operation.  The  defendant's  undertenants  were  obliged  to  remove  from 
the  prembes,  and  refused  to  pay  any  rent  for  the  same. 
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The  defendant  declined  to  obey  or  assist  in  carrying  out  the  order  of 
the  12th  of  May.  The  plaintiff,  so  long  as  the  defendant  remained  ia 
the  premises,  took  no  steps  to  replace  or  to  repair  the  said  floor  or  other 
part  of  the  said  premises. 

The  defendant's  business  was  interrupted  by  these  operations.  He 
sought  and  obtained  other  premises,  and  removed  to  them  on  the  15th 
June  and  following  days.  The  defendant  entirely  vacated  the  pretnises 
on  the  morning  of  the  23d  of  June,  and  sent  the  key  to  the  plaintiff, 
with  the  following  letter: — 

*22,  Harp  Lane,  June  22d,  1850. 
"  Sir, — I  forward  you  the  key  of  the  premises  in  Harp  Lane 
which  you  have  forced  me  out  of  by  your  wilful  and  unnecessary  destruc- 
tion of  the  warehouse-floor,  water-closet,  and  supports  of  the  staircase, 
and  then  abandoning  the  place,  evidently  with  the  object  of  ejecting  the 
whole  of  the  tenants.  You  have  succeeded  thus  far ;  but  the  result  of 
proceedings  to  be  taken  will  decide  whether  a  landlord  can  do  such  acts 
with  impunity.  "  W.  B.  Grovb  " 

"  Mr.  Thomas  Furnivall." 

The  plaintiff  received  the  key,  and  read  the  defendant's  letter  in  the 
presence  of  the  defendant's  messenger ;  and  within  a  few  days  entered 
upon  the  premises,  and  pulled  the  whole  down  preparatory  to  rebuilding 
the  same. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to 
recover  for  the  quarter  from  Lady  Day  to  Midsummer,  1859,  he  was  to 
have  judgment  accordingly,  with  costs  as  between  attorney  and  client. 

If  the  court  should  be  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover,  a  nonsuit  was  to  be  entered,  with  costs  as  in  ordinary  cases, 
from  and  after  the  return  of  the  certiorari. 

John  Thompson^  for  the  plaintiff, — The  ground  of  the  decision  in  the 
sheriff's  court  was,  that  the  defendant's  remedy,  if  any,  was  by  cross- 
action.  The  ground  on  which  the  defendant  seeks  to  defeat  the 
plaintiff's  claim,  is,  that  there  has  been  a  surrender  in  fact  or  bj 
operation  of  law,  or  an  eviction  or  a  partial  eviction.  The  first  ques- 
tion therefore  will  be,  whether  there  was  any  evidence  of  a  surrender 
that  could  have  been  left  to  a  jury.  The  mere  delivery  of  the 
key  docs  not  amount  to  a  surrender.  In  Gannan  v.  Hartley,  9  C.  B. 
j„cQo-i  *634  (E.  C.  L.  R.  vol.  67),  A.  was  tenant  to  B.  of  rooms  for  a 
J  term  of  years :  upon  the  bankruptcy  of  B.,  A.  sent  the  key  of 
the  rooms  to  the  ofiSce  of  the  ofiicial  assignee,  where  it  was  left  with  a 
clerk,  who  was  told  that  it  was  the  key  of  the  rooms  which  A.  had  occa- 
pied :  A.  immediately  quitted  possession,  and  no  further  communication 
took  place :  it  was  held  that  this  did  not  amount  to  a  surrender  by  act 
or  operation  of  law.  Made,  J.,  there  says :  "  In  Dodd  v,  Acklom,  6 
M.  &  G.  672  (E.  C.  L.  R.  vol.  46),  7  Scott  N.  R.  415,  the  defendant 
had  complained  of  the  rent,  &c.,  being  in  arrear.  An  interview  taking 
place,  the  tenant  gave  back  the  key,  and  the  landlord  accepted  it.  The 
jury  having  found  that  this  amounted  to  a  surrender  and  acceptance, 
the  court  refused  to  disturb  the  verdict.  In  that  case,  the  jury  had 
before  them  the  fact  that  the  plaintiff  had  accepted  the  key.  Here, 
there  is  nothing  but  the  fact  of  the  key  being  brought  to  a  clerk  of  the 
official  assignee.     It  is  contended  that  he  was  bound  to  receive  anything 
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brought  to  the  office  for  his  master.     That  may  be  so :  but  it  does  not 
follow  that  this  was  an  acceptance  by  the  master.     But  it  is  said  that 
the  conduct  of  the  official  assignee  in  not  returning  the  key,  amounted 
to  an  acceptance  of  it.     I  do  not  think  that  the  official  assignee  was 
bound  to  seek  out  the  tenant  for  the  purpose  of  rendering  back  the  key. 
In  Dodd  V.  Acklom,  it  was  held  that  Dodd  had  authority  to  act  for  both. 
Tlmt  sufficiently  distinguishes  that  case  from  the  present :  and,  if  the 
jury  had  found  a  verdict  establishing  a  surrender  and  acceptance,  such 
venlict  would  have  been  found  upon  mere  negations,  and  not  upon  evi- 
dence of  anything  done  by  the  parties."     That  is  precisely  applicable 
here.     [Byles,  J. — Something  more  was  done  here  than  was  done  in 
that  case ;  for,  the  landlord  enters  upon  the  premises  and  pulls  the  whole 
down,  preparatory  to  rebuilding  *them.]     Not  until  after  quar-   c^izqa 
ter-day.     The  next  question  is,  whether  the  conduct  of  the  land-   ^ 
lord  amounted  to  an  eviction.     The  agreement  provided  that  the  landlord 
should  enter  for  the  purpose  of  making  good  and  supporting  the  floor 
of  the  warehouse.     The  commissioners  of  sewers,  who  were  put  in  motion 
by  the  defendant  or  one  of  his  undertenants  having  given  the  usual 
notices  under  the  Metropolitan  Building  Act,  18  &  19  Vict.  c.  122,  s. 
72,  an  order  to  repair  was  made  upon  the  plaintiff^  as  owner  of  the  pre- 
mises, under  a.  73,  and  the  plaintiff  proceeded  accordingly  to  do  the 
necessary  repairs.     [Willes,  J. — The  plaintiff,  by  omitting  to  perform 
his  contract,  rendered  those  proceedings  necessary.]     The  plaintiff's 
neglect  might  have  been  good  ground  for  a  cross-action ;  but  it  did  not 
absolve  the  defendant  from  his  liability  to  pay  rent  in  respect  of  his 
occapation  of  the  premises :  Smith  v.  Eldridge,  15  G.  B.  236  (E.  G.  L. 
fi.  vol.  80).     To  constitute  an  eviction  so  as  to  operate  a  suspension  of 
the  rent,  the  entry  of  the  landlord  must  be  tortious :  Oilbert  on  Rents 
178.    Here,  what  was  done  by  the  plaintiff  was  done,  not  cortiously, 
but  in  obedience  to  a  lawfully  constituted  authority.     The  law  as  to 
eviction  is  very  fully  gone  into  in  the  case  pf  Upton  v.  Townend,  17  G. 
B.  30  (E.  G.  L.  R.  vol.  84).     [Byles,  J. — I  thought  the  distinction  was 
between  an  eviction  from  a  part  of  the  term  and  an  eviction  from  a  part 
of  the  premises.]     In  Luckey  v.  Frantzkee,  1  E.  D.  Smith  ^Americau^ 
47,  it  is  laid  down  that  the  act  of  the  owner  in  consenting  to  the  removal 
of  a  wall  standing  upon  his  land,  and  being  essential  to  the  use  of  a 
part  of  the  demised  premises,  does  not,  as  between  the  lessee  and  the 
sob-tenant,  operate  as  an  eviction.     [Willes,  J. — The  law  of  landlord 
and  tenant  in  New  York  is  very  lax.]     A  mere  trespass  by  the  lessor 
does  not  operate  a  suspension  of  the  rent :  Hunt  v.  Gope,  Gowp.  242 ; 
Roper  V.  Lloyd,  Sir  T.  Jones  148.     Nor  will  an  ouster  *under  r^rn^ 
an  order,  as  here,  from  the  municipal  authority :  Yochell  v.  Dan-  *- 
castell,  F.  Moore  891. 
Prentice^  contr4.{a) — The  liability  of  a  tenant  to  pay  rent  notwith- 

(o)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows : 
'*Tfaat  he  was  not  liable  for  the  rent  sought  to  be  recovered, — that  the  facts  show  a  surrender 
ia  £ut  or  hj  operation  of  law  before  the  rent  became  payable, — that  there  was  a  total  or  partial 
cTictioD  before  the  rent  became  payable, — that  the  premises  were  uninhabitable  by  the  act  or 
defaalt  of  the  plaintiflf  or  otherwise,  and  there  was  no  beneficial  occupation  during  the  whole, 
c>r  at  all  erents  during  a  part  of  the  time  in  respect  of  which  rent  is  sought  to  be  recovered, — 
that  the  defendant  was  entitled  to  determine  the  tenancy,  and  did  determine  the  same  before 
tbo  rent  became  payable, — and  that  the  plaintiff  was  not  entitled  to  recover  the  whole  of  tho 
RDt,  but  could  only  recover  on  a  quantum  meruit." 
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standing  the  premises  are  out  of  repair,  is  not  disputed.  Bat  here  the 
agreement  for  the  tenancy  was  conditional  on  certain  things  being  done 
by  the  landlord :  it  was  voidable  at  the  election  of  the  tenant,  such  elec- 
tion to  be  exercised  within  a  reasonable  time  after  breach.  The  land- 
lord was  to  '^  make  good  and  support  the  floor  of  the  warehouse,  &c., 
within  twenty-eight  days  of  the  date  of  the  agreement;  if  not  done, 
the  agreement  to  be  void."  The  first  time  the  tenant  had  notice  that 
the  landlord  had  not  performed  his  agreement,  was,  early  in  April,  1859; 
and  within  a  reasonable  time, — regard  being  had  to  the  nature  of  hia 
business, — he  exercised  his  option,  and  elected  to  treat  the  agreement 
as  void,  sending  the  key  to  the  landlord,  who  accepted  it,  and  entered. 
Smith  V.  Eldridge  is  an  authority  in  favour  of  the  defendant :  it  shows 
that  the  tenant  was  not  liable  under  the  original  agreement.  Upon  the 
point  of  surrender  or  eviction,  Upton  v.  Townend  is  also  a  strong  aatho- 

*5061  ^'^^  ^^^  *^^^  defendant.  There,  A.  demised,  under  separate 
^  leases,  two  separate  tenements  to  B.,  with  a  covenant  on  the  part 
of  A.  to  insure  the  premises,  and  to  rebuild  in  the  event  of  their  destruc- 
tion by  fire.  B.  demised  one  of  the  tenements  to  C,  and  the  other  to 
D. :  and  during  their  respective  tenancies  the  whole  premises  were 
destroyed  by  fire.  The  premises  were  afterwards  rebuilt  by  A.  pursu- 
ant to  a  new  plan  submitted  to  B.,  and  approved  of  and  signed  by  him. 
B.,  before  the  rebuilding,  agreed  to  surrender  the  premises,  and  take  a 
new  lease  of  them  in  their  altered  state,  which  he  afterwards  did.  The 
new  buildings  varied  from  the  old  ones,  inasmuch  as  the  area  of  C.'s 
premises  was  thereby  decreased,  and  that  of  D.'s  increased.  It  was 
held,  that  B.  was  not  entitled  to  recover  against  G.  and  D.,  as  for  use 
and  occupation,  the  rent  accruing  after  the  period  at  which  the  rebuild- 
ing had  arrived  at  such  a  stage  as  permanently  to  alter  the  character 
of  the  respective  premises, — the  alterations  in  the  subject-matter  of  the 
demises  amounting  to  an  eviction,  to  which  he  was  a  party.  Williams, 
J.,  in  giving  judgment,  there  says :  *'  There  clearly  are  some  acts  of 
interference  by  the  landlord  with  the  tenant's  enjoyment  of  the  premises 
which  do  not  amount  to  an  eviction,  but  which  may  be  either  mere  acts 
of  trespass  or  eviction  according  to  the  intention  with  which  they  are 
done.  If  those  acts  amount  to  a  clear  indication  of  intention  on  the 
landlord's  part  that  the  tenant  shall  no  longer  continue  to  hold  the  pre- 
mises, they  would  constitute  an  eviction."  [Williams,  J. — The  acta 
done  there  necessarily  operated  a  permanent  exclusion  of  the  tenant 
from  a  portion  of  the  premises.]  What  was  intended  here  ?  On  the 
23d  of  June,  the  plaintiff*  takes  the  key,  and  keeps  it ;  and  he  shortly 
afterwards  enters  and  pulls  down  the  premises.  There  was  clearly 
♦^071  either  a  surrender  or  an  eviction  on  that  day.  In  *Grimman  r. 
^"'J  Legg,  8  B.  &  C.  324  (E.  C.  L.  R.  vol.  16),  2  M.  &  R.  488  (E. 
G.  L.  R.  vol.  17),  A.  demised  to  B.  the  first  and  second  floors  of  a  house 
for  a  year,  at  a  rent  payable  quarterly.  During  a  current  quarter,  some 
dispute  arising  between  the  parties,  B.  told  A.  that  she  would  quit 
immediately.  The  latter  answered,  she  might  go  when  she  pleased,  fi- 
quitted,  and  A.  accepted  possession  of  the  apartments.  It  was  held 
that  A.  could  neither  recover  the  rent,  which,  by  virtue  of  the  original 
contract,  would  have  become  due  at  the  expiration  of  the  current  quar- 
ter, nor  rent  pro  rat&  for  the  actual  occupation  of  the  premises  for  any 
period  short  of  the  quarter.     "Where,"  said  Bayley,  J.,  "there  is  »n 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         507 

express  contract  between  the  parties,  nothing  can  be  implied.  The 
plaintiff,  therefore,  having  destroyed  his  right  to  recover  the  rent  accord- 
ing to  the  contract,  has  destroyed  it  altogether.  Where  a  party  by 
agreement  engaged  to  pay  freight  on  arrival  at  a  specified  port,  and  the 
ship  never  arrived  at  that  port,  but  landed  her  cargo  at  an  intermediate 
port,  and  it  was  accepted  by  the  freighter, — it  was  held  that  the  plain- 
tiff was  not  entitled  to  recover  a  proportionable  part  of  the  freight  for 
Buch  part  of  the  voyage  as  the  ship  performed ;  because,  where  there  is 
not  an  express  contract,  the  law  will  not  imply  one :  Cook  v.  Jennings, 
7  T.  R.  381.  So,  in  this  case,  the  parties  having  entered  into  an  express 
contract  by  which  the  rent  was  to  be  paid  quarterly,  I  think  the  law 
irill  not  imply  a  contract  to  pay  rent  for  any  period  less  than  a  quarter.'* 
FByles,  J. — Grimman  v.  Legg  and  Dodd  v.  Acklom,  though  they  have 
been  very  much  reflected  on,  are  still  decisions.  I  was  counsel  in  the 
latter  case :  and  I  must  confess  I  was  not  satisfied  with  the  conclusion 
the  court  came  to.]  In  Edwards  v.  Hetherington,  7  D.  &  R.  117  (E. 
C.  L.  R.  vol.  16),  R.  &  M.  268  (E.  C.  L.  R.  vol.  21),  the  lessee  of  a 
house  underlet  the  same  at  Lady  Day  to  A.,  as  tenant  from  year  to 
year,  and,  before  the  end  of  *the  half-year,  put  workmen  into  r*cAo 
the  house,  with  A.'s  consent,  for  the  purpose  of  repairing  a  party-  ^ 
vail,  but  the  inconvenience  occasioned  thereby  was  so  great  that  A/s 
lodgers  quitted  the  house,  and  he  was  obliged  to  take  lodgings  for  his 
own  family  elsewhere,  and,  after  paying  the  rent  up  to  Midsummer  Day, 
be  remained  in  possession  carrying  on  his  trade  till  the  5th  of  July,  and 
then  quitted  without  notice  to  his  landlord :  and  it  was  held  that  the 
latter  could  not  maintain  an  action  for  use  and  occupation  for  the  second 
half-year  which  had  thus  commenced,  the  jury  finding  that  there  had 
been  no  beneficial  occupation. 

Thompson^  in  reply. — Edwards  v,  Hetherington  must  be  considered 
to  have  been  overruled  by  Hart  v.  Windsor,  12  M.  &  W.  68.t  The 
defendant  by  himself  and  his  undertenants  had  the  use  and  occupation 
of  the  premises  whilst  the  two  quarters  ending  respectively  at  Christ- 
mas, 1858,  and  Lady  Day,  1859,  were  accruing;  and  these  were  paid 
without  objection :  and  he  continued  to  occupy  until  the  day  before  the 
third  quarter  expired.  If  he  had  any  right  to  elect  to  avoid  the  agree- 
ment, he  should  have  exercised  his  option  more  promptly.  What  took 
place  on  that  day  clearly  did  not  amount  to  a  surrender  by  act  and 
operation  of  law,  which  is  thus  described  in  the  language  of  pleading, — 
''  that  is  to  say,  by  the  defendant's  then  quitting  the  said  messuage,  &c., 
and  every  part  thereof,  with  the  license  and  consent  of  the  plaintiff,  and 
relinquishing  the  possession  and  enjoyment  thereof  to  the  plaintiff,  with 
the  intention  of  putting  an  end  to  the  same  tenancy,  and  by  the  plain- 
tiff's then  accepting  such  possession  and  enjoyment  thereof,  with  the 
intention  of  putting  an  end  to  the  same  tenancy," — see  Morrison  v. 
Chadwick,  7  C.  B.  266  (E.  C.  L.  R.  vol.  62). 

Erle,  C.  J. — The  peculiar  facts  of  this  case  appear  to  *me  to  r^rnq 
entitle  the  defendant  to  judgment.  On  the  4th  of  November,  ^ 
1858,  he  being  then  in  the  occupation  of  the  premises,  the  defendant 
entered  into  an  agreement  with  the  plaintiff  to  become  tenant  for  the 
tenn  of  four  years  at  a  yearly  rent  payable  quarterly,  at  the  usual  times. 
One  of  the  terms  of  that  agreement  was,  that  the  landlord  should, 
amongst  other  things,  make  good  and  support  the  floor  of  the  warehouse 
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within  twenty-eight  days.  Within  the  stipulated  period  the  plaintiff 
entered  with  workmen,  and  shortly  afterwards  left  the  premises,  saying 
that  he  had  made  all  secure.  The  defendant  remained  in,  paying  rent 
at  Christmas,  1858,  and  Lady  Day,  1859.  During  the  currency  of  the 
third  quarter,  the  defendant's  undertenants  complained  that  the  floor 
was  falling,  and  certain  proceedings  took  place  with  respect  to  it  under 
the  Metropolitan  Buildings  Act.  At  the  latter  end  of  April,  the  plain- 
tiif  informed  the  defendant  that  he  was  about  to  pull  the  premises  dovn, 
and  offered  to  assist  him  in  removing  his  presses  and  plant.  The 
defendant,  however,  did  not  go  out  till  the  23d  of  June.  lie  required 
time  to  get  other  premises.  As  soon  as  he  had  done  so,  he  sent  the  key 
to  his  landlord,  who  kept  it,  and  a  few  days  afterwards  entered  and 
pulled  down  the  premises.  The  inference  I  draw  from  these  facts,  is, 
that  the  tenant  was  acting  in  the  exercise  of  his  right  under  the  agree- 
ment to  avoid  the  tenancy  for  the  landlord's  default  in  the  performance 
of  the  condition  on  which  it  was  made  to  depend.  It  seems  to  me  that 
the  tenancy  was  a  failure,  that  the  tenant  went  out  with  the  consent  of 
the  landlord,  and  that  there  is  an  end  to  the  claim  of  the  latter  for  rent. 
I  also  incline  to  think  that  the  landlord's  coming  in  May,  and  palling 
down  the  floor  of  the  warehouse,  &c.,  might  well  be  considered  in  the 
nature  of  an  eviction,  if  the  premises  were  thereby  rendered  uninbabit- 
*^101  ^^'^'     ^P^^  these  '^'several  grounds,  I  am  of  opinion  that  the 

-J  defendant  is  entitled  to  judgment. 
Williams,  J. — Upon  the  whole,  I  concur  in  thinking  that  our  judg- 
ment should  be  for  the  defendant  in  this  case :  but  I  cannot  say  that  I 
adopt  all  the  views  of  my  Lord.  It  seems  to  me  that  the  defendant 
entering  under  the  agreement  of  the  4th  of  November,  containing  a  con- 
dition that  it  should  be  void  if  the  landlord  did  not  within  twenty-eight 
days  make  good  and  support  the  floor  of  the  warehouse,  entered  ad 
tenant  at  will  in  the  strict  sense  of  the  word,  and  that  he  so  continued 
until  he  paid  rent.  At  that  time, — though  it  had  not  then  been  ascer- 
tained whether  the  landlord  had  performed  the  condition  or  not,— 
upon  the  facts  I  think  it  must  be  taken  that  it  had  not  been  performed. 
But  the  tenant  chose  to  pay  rent,  arid  thereby  turned  himself  into  a 
tenant  from  year  to  year.  That  being  so,  the  question  arises  whether 
that  tenancy  was  got  rid  of  before  the  24th  of  June.  I  do  not  think 
the  facts  stated  show  a  surrender.  The  acts  relied  on  for  that  purpose 
were,  the  plaintiif' s  acceptance  of  the  key,  and  his  subsequent  retaking 
possession  of  the  premises  for  the  purpose  of  pulling  down  and  rebuild- 
ing them.  All  that  appears  about  the  key,  is,  that  the  plaintiff  received 
it.  And,  as  to  the  retaking  possession,  that  did  not  happen  until  after 
the  rent  became  due.  It  seems  to  me  that  there  is  no  evidence  here 
from  which  we  can  infer  such  an  agreement  as  in  Gore  v.  Wright,  8  Ad. 
&  E.  118  (E.  C.  L.  R.  vol.  35),  3  N.  &  P.  243,  where,  in  debt,  it  was 
held  to  be  a  good  plea  that  the  landlord  agreed  to  excuse  payment  of 
rent,  in  consideration  of  the  defendant  giving  up  possession,  and  that 
possession  was  actually  given  up  and  accepted  accordingly.  The  piea 
there  did  not  set  up  a  surrender  as  a  defence,  but  merely  an  executed 
"•"illl  ^^^*^*^t«     There  is  no  evidence  of  *an  executed  contract  here, 

^  This  gives  rise  to  the  question  whether  the  rent  was  not  at  all 
events  suspended  by  the  eviction.  With  some  hesitation,  I  have  come 
to  the  conclusion  that  it  was.     As  to  this,  the  facts  appear  to  be  these: 
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—In  the  early  part  of  April,  complaint  was  made  by  the  undertenants 
that  the  floor  of  the  warehouse  had  broken  through,  which  led  to  a 
notice  from  the  commissioners  of  sewers  to  take  down  or  repair  it. 
About  the  middle  or  latter  end  of  May,  in  consequence  of  an  order  of 
the  commissioners,  the  landlord  took  down  and  '^  removed  the  ground- 
floor  story,  and  the  joists  and  other  timbers  connected  therewith,  con- 
Bisting  of  the  warehouse  floor  and  the  joists  of  the  same,  and  the  parti- 
tion of  the  staircase."  The  defendant's  undertenants  were  in  consequence 
obliged  to  remove,  and  his  business  was  interrupted.  And  after  the 
24th  of  June,  the  plaintifl*  pulled  the  house  down  for  the  purpose  of 
rebuilding  it.  It  seems  to  me  that  as  early  as  May  the  plaintiff  did  acts 
'Vihich  may  be  regarded  as  acts  amounting  in  law  to  an  eviction,  because 
the  effect  of  them  was  to  interfere  with  the  defendant's  enjoyment  of 
part  of  the  premises.  It  seems  to  me,  though  I  have  come  to  that  con- 
clusion not  without  considerable  hesitation,  that  these  acts  were  suffi- 
cient to  constitute  a  partial  eviction,  and  therefore  operated  a  suspension 
of  the  rent.  What  took  place  after  the  24th  of  June  cannot  I  think  be 
prayed  in  aid  to  constitute  the  delivery  and  receipt  of  the  key  on  the 
23d  a  surrender  by  operation  of  law. 

WiLLES,  J. — I  also  am  of  opinion  that  there  should  be  judgment  for 
the  defendant.  It  appears  from  the  statement  of  the  case  that  the 
parties  intended  to  put  an  end  to  the  tenancy  from  year  to  year  which 
was  created  by  the  defendant's  entering  under  the  agreement  of  the  4th 
of  November,  1858,  and  paying  rent.  *The  key  was  given  up  r*rio 
to  the  landlord  on  the  23d  of  June,  1859,  and  the  tenant  left,  ^ 
for  the  purpose  (afterwards  carried  into  efi'ect)  of  the  landlord's  taking 
possession  and  pulling  down  and  rebuilding  the  premises.  No  doubt, 
from  Grim  man  v.  Legg,  there  has  been  a  series  of  cases  in  which  it  has 
been  held,  that,  where  the  landlord  has,  with  the  consent  of  the  tenant, 
entered  and  pulled  down  the  house, — ^the  intention  on  both  sides  evi- 
dently being  that  the  tenancy  should  no  longer  subsist, — that  enures  as 
a  surrender  by  operation  of  law.  But  here  the  surrender  did  not  take 
place  till  after  the  rent  was  due.  The  case  of  Dodd  v.  Acklom,  when 
closely  looked  at,  will  be  found  not  at  all  to  have  departed  from  the 
principles  laid  down  in  MoUett  v.  Brayne,  2  Gampb.  108,  Johnstone  v. 
Huddlestone,  4  B.  &  C.  922  (E.  C.  L.  R.  vol.  10),  7  D.  &  R.  411  (E. 
C.  L.  R.  vol.  16),  and  Doe  d.  Huddleston  v.  Johnston,  M'Clel.  &  Y. 
141.f  But,  upon  the  facts  here  stated,  there  clearly  was  an  agreement 
between  the  parties  that  the  tenant,  giving  up  possession  on  the  28d  of 
June,  should  not  be  liable  for  the  rent  accruing  on  the  following  day. 
The  circumstances  which  lead  my  mind  to  this  conclusion  are  these : — 
The  landlord  by  the  terms  of  the  agreement  was  liable  to  repair  the 
warehouse  floor.  He  failed  to  do  so;  and  in  consequence  it  became 
dangerous,  and  it  is  hardly  an  exaggeration  to  say  useless.  Under 
pregsure  from  the  proper  authorities  under  the  Metropolitan  Buildings 
Act,  the  landlord  formed  an  intention  to  pull  down  and  rebuild  the 
whole  structure,  and  that  the  tenant  should  leave  for  that  purpose ;  and 
he  intimated  that  intention  to  the  tenant,  and  offered  to  assist  him  in 
the  removal  of  his  plant.  It  is  clear  that  the  landlord  wished  to  get 
the  tenant  out:  but  the  latter  did  not  assent  to  it  at  that  time.  Then 
came  the  order  of  the  commissioners  of  sewers,  under  which  the  defective 
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*51 31  ^^^^  ^^  *^  ^®  taken  down  or  repaired.  The  next  *Btep  is,  that 
^  the  landlord  goes  in  and  removes  the  ground-floor  story,  in  con* 
sequence  of  which  it  becomes  necessary  for  the  defendant  and  his  under* 
tenants  to  remove  from  the  premises.  The  whole  of  May  and  a  great 
part  of  June  passed,  and  yet  the  landlord  took  no  steps  to  repair  the 
floor.  The  fair  inference  from  that  is,  that  he  intended  to  take  down 
the  whole  house.  In  this  state  of  things  comes  the  defendant  s  letter 
of  the  22d  of  June,  which  was  sent  to  the  landlord  on  the  23d  acconi- 
panied  by  the  key.  In  that  letter  the  defendant  says, — "  I  forward  you 
the  key  of  the  premises  in  Harp  Lane,  which  you  have  forced  me  oat 
of  by  your  wilful  and  unnecessary  destruction  of  the  warehouse  floor, 
&c.,  and  then  abandoning  the  place,  evidently  with  the  object  of  eject- 
ing the  whole  of  the  tenants."  The  landlord  receives  the  key,  reads 
the  letter,  and  says  nothing ;  and  within  a  few  days  enters  and  palls 
down  the  whole  of  the  premises.  This  brings  home  a  conviction  to  nij 
mind  that  the  tenant  intended  to  propose  and  the  landlord  to  assent  to 
the  determination  of  the  tenancy,  and  that  no  rent  should  be  subse- 
quently accruing. 

Btles,  J. — I  also  am  of  opinion  that  our  judgment  should  be  for  tha 
defendant  upon  two  grounds.  In  the  first  place,  I  think  the  condition 
contained  in  the  agreement  of  the  4th  of  November,  1858,  and  what  was 
done  under  it,  enables  the  tenant  to  support  his  defence.  The  condition 
is  as  follows : — ^'  The  condition  of  this  agreement  being  binding  on  the 
said  W.  B.  Orove,  is,  that  the  said  T.  Furnivall  shall  make  good  and 
support  the  floor  of  the  warehouse  of  the  said  premises,  &c.,  within 
twenty-eight  days  of  the  date  of  this  agreement :  if  not  done,  this  agree- 
ment to  be  void."  It  is  to  be  observed  that  the  words  are  not,  ''If  not 
then  done,  this  agreement  to  be  void."  The  landlord,  if  he  *doe8 
within  the  twenty-eight  days,  is  safe :  if  he  does  not,  the  ten- 
ant may  within  a  reasonable  time  avoid  the  agreement.  It  appears  that 
some  show  of  doing  the  repairs  was  made  within  the  time  mentioned: 
but  it  ultimately  turned  out  that  the  condition  was  not  performed,  and 
the  tenant  returned  the  key  and  relinquished  his  possession  of  the  pre- 
mises. I  am  clearly  of  opinion  that  the  landlord's  acceptance  of  the 
key,  with  full  knowledge  of  all  the  circumstances,  amounted  to  an  admid- 
sion  that  the  option  of  the  tenant  to  avoid  the  agreement  had  been  pro- 
perly exercised.  Furthermore,  upon  the  ground  put  by  my  Brother 
Willes,  I  think  the  conduct  of  the  parties  was  strong  to  show  a  mutoal 
intention  and  assent  to  the  determination  of  the  tenancy.  It  is  unneces- 
sary to  give  any  opinion  as  to  whether  the  facts  stated  show  an  eviction 
or  a  surrender  by  operation  of  law.  Judgment  for  the  defendant. 


=514]  [J 


^.^.T  ♦THE  LLANDAFF  AND  CANTON  DISTRICT  MARKET 
^^^J       COMPANY,  App. ;   THOMAS  HENRY  LYNDON,  Resp. 

June  8. 

Tho  25th  section  of  the  Llandaff  and  Canton  District  Markets  Act,  21  &  22  Vict  c.  cr.,  enacts 
that  every  person  who  shall  sell  or  expose  for  sale,  at  any  place  within  the  limits  of  the  irt 
(other  than  in  kit  own  dwelUng-houte,  or  in  any  thop  attached  to  and  being  part  of  tfy 
dwelling-hoase),  any  article  in  respect  of  whioh  tolls  are  by  this  act  aathoriied  to  be  taken," 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)        515 

ihall  forfeit  and  pay  any  sum  not  exceeding  40«.    Bj  a  sohednle  to  the  act  a  toll  was  im- 

poted  on  korae*  : — 
Hdd,  that  a  horse  was  an  "  article"  within  the  ahore  section : 
Held  sUo,  that  a  sale  hj  aootion  of  horses  by  A.,  a  licensed  aactioneer,  in  a  yard  attached  to 

the  dwelling-house  of  B.,  within  the  district,  was  an  offence  against  the  act. 

The  following  case  was  stated,  pursuant  to  20  &  21  Vict.  c.  43,  for 
the  opinion  of  this  court,  by  two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  borough  of  Cardiff,  in  the  county  of  Glamorgan  : — 

'*  At  a  petty  sessions  for  the  said  borough,  held  on  the  13th  of  Feb- 
niarj,  1860,  the  respondent  appeared  before  us,  in  pursuance  of  a  sum- 
mons charging  him  with  having  on  the  4th  of  February  then  instant, 
anlawfully  exposed  horses  for  sale  at  the  town  of  Cardiff,  within  the 
limits  of  the  Llandaff  and  Canton  District  Markets  Act,  1858,  21  k  22 
Vict.  c.  CY. 

*'  By  the  4th  section  of  the  act,  the  parishes  of  St.  John  the  Baptist, 
and  St  Mary,  comprising  the  borough  and  town  of  Cardiff,  are  included 
within  the  limits  thereof. 

"  Section  25  enacts  that  ^  every  person  who  shall  sell  or  expose  for 
s&Ie  at  any  place  within  the  limits  of  this  act  (other  than  in  any  existing 
market-place  or  the  market-house  and  market-places  to  be  established 
under  this  act,  or  in  hi»  awn  dwelling-housej  or  in  any  shop  attached  to 
artd  being  part  of  any  dweUing-houee)  any  article  in  respect  of  which 
tolla  are  by  this  act  authorized  to  be  taken,  other  than  eggs,  butter,  and 
fniit,  shall  forfeit  and  pay  to  the  company  any  sum  not  exceeding 
40#/(a) 

*'^By  section  26,  the  company  are  required,  within  righteen  r^c-fg 
calendar  months  from  the  passing  of  the  act,  to  construct  and  ^ 
(upen  for  public  use  the  cattle-market,  by  the  act  authorised  to  be  made ; 
and,  from  and  after  the  opening  of  such  market,  no  other  market  or 
fair  for  the  sale  of  live  cattle  shall  be  held. 

'<  The  Markets  and  Fairs  Clauses  Act,  1847  (10  &  11  Vict.  c.  14), 
incorporated  with  the  said  Llandaff  and  Canton  District  Markets  Act^ 
by  8.  13  enacts,  that  *  after  the  market-place  is  opened  for  public  use^ 
every  person  other  than  a  licensed  hawker  who  shall  sell  or  expose  for 
sale  in  any  place  within  the  prescribed  limits,  except  in  his  own  dwelling- 
house  or  shop,  any  articles  m  respect  of  which  tolls  are  by  the  special 
act  authorized  to  be  taken  in  the  market,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  40«.  ^ 

*'  At  the  hearing,  the  opening  of  the  markets  constructed  under  the 
act  was  admitted. 

*' A  local  newspaper  was  put  in  by  complainant  (the  appellant),  which 
contained  the  following  advertisement : — 

'^  *  Mr.  Lyndon's  announcements.     Horses  for  sale. 

^^  *  Mr.  Lyndon  begs  to  announce  that  he  will  sell  by  auction  on 
Saturday,  the  4th  of  February,  at  Holland's  horse-repository,  Working 

(a)  **  Provided  always,  that  nothing  herein  contained  shall  restrain  or  prohibit  any  person 
from  carrying  or  exposing  for  sale,  or  ttom  selling  from  door  to  door,  within  the  limits  of  this 
•ct,  any  snch  articles  as  aforesaid,  provided  snoh  person  or  persons  shall  hare  first  paid  for 
neb  srtieles  the  regular  market^toUs  or  duties  authorised  to  be  talcen  by  the  schedule  A.  to 
tfus  set,  or  in  the  said  recited  act ;  and  prorided  such  articles  shall  first  have  been  brought  into 
the  market  by  this  act  authorised,  or  the  market  established  or  to  be  established  under  the  said 
recited  act  (5  A  6  W.  4,  c  IL),  for  inspection  there :  ProTided  always,  that  the  renders  of  al! 
srtieles  liable  to  market-tolls  under  this  act  shall  hare,  if  they  require  it,  sufficient  aoeommo- 
datioA  »r  space  to  expose  them  for  sale  in  tha  said  market.'* 
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Street,  a  number  of  excellent  horses,  comprising  several  powerful  draught 
horses,  useful  and  handsome  hacks,  and  others.  Five  or  six  hauliers' 
carts,  dog-carts,  and  gigs.  Several  sets  of  cart  and  other  liamcss,  sad- 
dles, bridles,  &c. 

jije-jfT-i       ♦*'  *The  auctioneer  begs  to  call  the  attention  of  intending  pur- 
-I   chasers  to  this  sale,  as  a  large  portion  of  the  horses  and  other 
things  can  be  highly  recommended.     Sale  to  commence  at  2  o'clock. 

^^ '  Auctioneer's  office,  Institute  Chambers,  Cardiff. 

"' January  27th,  I860.' 

''  A  witness  was  called  by  the  appellant,  who  deposed  that  he  went  on 
the  4th  of  February  instant  to  Holland's  repository  in  Working  Street, 
Cardiff,  and  saw  some  horses  put  up  for  sale  by  public  auction  by  the 
defendant  Lyndon :  and,  on  cross-examination,  he  stated  that  the  place 
where  the  horses  were  sold  is  a  private  place  entered  by  an  archwaj 
which  leads  to  a  yard  at  the  side  of  Mr.  Holland's  house. 

''  A  witness  was  called  on  behalf  of  Lyndon,  who  deposed  that  he 
knew  Holland's  repository,  that  it  is  private  property,  and  leads  no- 
where, and  is  all  in  Holland's  hands,  and  within  his  gates. 

^'The  defendant's  license  as  an  auctioneer  (a  copy  of  which  vis 
annexed  to  the  case)  was  put  in. 

^'  On  this  state  of  facts,  it  was  urged  by  the  appellant,  that  the  place 
where  the  horses  were  sold  was  not  within  the  exception  of  s.  23 ;  and 
that,  at  all  events,  a  sale  of  horses  by  auction,  publicly  advertised  in 
newspapers,  and  held  in  a  yard  to  which  the  public  were  admitted  with- 
out restriction,  was  not  exempt  from  the  operation  of  the  act. 

"  For  the  defendant  it  was  urged  that  he,  being  an  auctioneer,  was 
protected,  and  the  license  and  the  8  &;  9  Vict.  c.  15  were  relied  on  in 
support  of  this  view ;  and  that  the  place  of  sale  was  a  private  place,  and 
within  the  exceptions  of  the  company's  act,  s.  25. 

'*  We  were  of  opinion  that  the  place  where  the  auction  took  place 
being  a  private  yard,  forming  part  of  the  dwelling-house  and  premises 
of  Holland,  came  within  the  exception  of  the  13th  section  of  the  Markets 
*^181  ^^^  *Fairs  Clauses  Act,  1847,  and  the  25th  section  of  the  Llandaff 
•J  and  Canton  District  Markets  Act ;  and  we  thereupon  dismissed 
the  information. 

'*  The  appellant,  being  dissatisfied  with  our  determination  as  being 
erroneous  in  point  of  law,  applied  to  us  in  writing,  within  three  days 
after  such  determination,  to  state  and  sign  a  case  for  the  opinion  of  the 
Court  of  Common  Pleas ;  in  compliance  with  which  application  we  hereby 
state  this  case,  and  pray  the  opinion  of  the  court  thereon." 

CHffardj  for  the  appellants,  (a) — The  25th  section  of  the  local  act,  21 
&  22  Vict.  c.  cv.,  intended  to  create  a  monopoly  within  the  district  com- 
prised therein  of  the  sale  of  live  stock ;  the  only  exceptions  being  of 
persons  hawking  as  therein  mentioned,  or  selling  in  their  own  dwelling- 
houses  or  in  any  shop  attached  thereto.  Here,  Lyndon  was  not  selling 
in  his  own  dwelling-house  or  in  any  shop  attached  thereto ;  and  the  cir- 

(a)  The  points  marked  for  argument  on  the  part  of  the  appellants  were  as  follows  .* — 

"  That  the  facts  stated  disclose  a  selling  and  exposing  for  sale  contrary  to  the  prorisioni  of 
the  25th  section  of  the  Llandaff  and  Canton  District  Markets  Act,  1858,  21  k  22  Vict  cct.: 

"  That  the  sale  by  the  respondent  under  the  circumstances  stated  was  a  market  for  the  sals 
of  IIto  cattle,  within  the  meaning  of  the  26Ui  section  of  the  abore-mentioned  statute: 

''And  that  the  facts  stated  ihow  an  offence  against  the  13th  section  of  the  10  k  11  Vict 
a.  14.- 
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cnmstance  of  his  being  a  licensed  horse-dealer  makes  no  difference :  that 
is  a  mere  matter  of  revenue.  The  horses, — some  of  them  at  least, — 
▼ere  not  even  the  property  of  Holland,  on  whose  premises  the  sale  took 
place.  In  a  case  of  Mosley  v.  Chad  wick,  cited  in  Mosley  v.  Walker,  7 
B.  i  C.  47  (E.  C.  L.  R.  vol.  14),  9  D.  &  R.  863  (E.  C.  L.  R.  vol.  22), 
a  ease  from  the  Year  Book  11  H.  6,  pi.  13,  is  cited  from  Bro.  r*--|Q 
*Abr.  Prescription^  pi.  98.  That  was  an  action  of  trespass  by  *- 
the  Prior  of  Dunstable,  alleging  that  whereas  he  and  his  predecessors 
time  out  of  mind  held  the  market  in  Dunstable  such  a  day,  and  had  the 
correction  of  the  market,  and  the  butchers  who  sell  victuals  should  sell 
in  the  High  Street  upon  the  stalls  in  the  market  by  him  assigned  for 
them,  for  which  the  plaintiff*  had  \d.  a  day  for  every  stall,  and  that  the 
defendant  sold  in  his  house^  by  which  the  plaintiff"  lost  the  advantage  of 
his  stallage  and  the  correction  and  so  forth  of  the  market :  and  this  was 
admitted  to  be  a  good  prescription.  The  defendant  prescribed  that  he 
and  all  householders  used  to  sell  in  their  houses :  and  the  court  was  of 
opinion  that  the  allegation  by  the  defendant  was  a  bad  prescription. 
[Erle,  G.  J. — The  court  meant  to  say  that  the  defendant  should  have 
denied  the  prescription  set  up  by  the  prior, — averring  it  to  have  been, 
Qot  a  general  right,  as  claimed,  but  a  right  subject  to  that  set  up  by  the 
defendant.]  It  is  not  so  treated  in  the  judgment  in  Mosley  v.  Walker. 
Bat  for  the  saving  in  s.  25,  even  private  traders  would  be  precluded 
from  carrying  on  their  trade  on  market-days,  in  any  articles  liable  to 
market-tolls,  other  than  in  the  market-place. 

Coleridge^  contrd.. — It  is  submitted  that  the  justices  were  right  in 
refusing  to  convict  the  respondent,  on  the  following  grounds, — first,  that 
the  respondent  was  a  duly  licensed  auctioneer  under  the  8  &  9  Vict, 
c.  15, — secondly,  that  what  was  done  by  him  was  within  the  exception 
in  the  25th  section  of  the  Llandaff"  and  Canton  District  Markets  Act,«* 
thirdly,  that  horses  are  not  within  the  meaning  of  that  section  at  all, — 
foarthly,  that  the  case  was  not  within  the  26th  section.  1.  The  2d 
section  of  the  8  &  9  Vict.  c.  15,  enacts  that  an  annual  excise  duty  of 
lOL  shall  be  paid  *'  for  and  upon  '''every  license  to  be  taken  out  r^coQ 
by  every  person  exercising  or  carrying  on  the  trade  or  business  ^ 
of  an  auctioneer  in  any  part  of  the  United  Kingdom.*'  [Williams, 
J.— That  licenses  the  party  to  carry  on  the  business  in  a  lawful  place, 
not  where  in  so  doing  he  would  be  a  trespasser.  Btles,  J. — Or  a 
wrongdoer.]  The  special  act  does  not  take  away  any  rights  possessed 
by  parties  under  the  general  act,  10  &  11  Vict.  c.  14.  in  Williams  v. 
Pritchard,  4  T.  R.  2,  Lord  Kenyon  says :  ^^  It  cannot  be  contended 
that  a  snbsequent  act  of  parliament  will  not  control  the  provisions  of  a 
prior  statute,  if  it  were  intended  to  have  that  operation :  but  there  are 
several  cases  in  the  books  to  show,  that,  where  the  intention  of  the 
legislature  was  apparent  that  the  subsequent  act  should  not  have  such 
an  operation,  there,  even  though  the  words  of  such  statute,  taken 
strictly  and  grammatically,  would  repeal  a  former  act,  the  courts  of  law, 
judging  for  the  benefit  of  the  subject,  have  held  that  they  ought  not  to 
receive  such  a  construction. .  In  Bro.  tit.  Parliament^  pi.  52,  is  the 
passage,  *  where  a  statute  is  that  the  merchant  shall  import  bullion  of 
two  marks  for  every  sack  of  wool  exported ;  and  then  another  statute 
was  made,  that  the  merchant  should  not  be  charged  unless  for  the 
aacenti  custom  only,  this  does  not  repeal  the  first  statute.     Vi  Causam, 
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ib.  4  E.  4,  fo.  12.'  And  the  reasoB  is,  that  it  clearly  was  not  the 
intention  of  the  legislature  that  it  should  have  that  effect."  8.  The 
25th  section  of  the  local  act  enacts  that  "  every  person  who  shall  sell 
or  expose  for  sale  at  any  place  within  the  limits  of  this  act  (other  than 
in  any  existing  market-place,  or  the  market-house  and  market-places  to 
be  established  under  this  act,  or  in  his  own  dwelling-hov^e^  or  in  any 
$hop  attached  to  and  being  part  of  any  dtoelling-house)^  any  article  ia 
respect  of  which  tolls  are  by  this  act  authorised  to  be  taken,  other  than 
^^^V\  ^SS^^  butter,  and  fruit,  shall  forfeit  and  pay  to  the  company  ^any 

^  sum  not  exceeding  408.'*  That  which  Lyndon  is  charged  with 
having  done  here  was  within  the  exception  in  that  clause.  A  horse- 
dealer  does  not  carry  on  his  business  in  a  shop^  but  in  a  yard  or  ttalle; 
and  there  is  no  prohibition  against  a  party's  selling  goods  in  a  shop 
attached  to  a  dwelling-house  not  his  own.  3.  Horses  are  not  within  the 
section  at  all.  It  is  true  that  by  the  schedule  tolls  are  imposed  upon 
horses.(a)  But,  in  construing  this  section,  the  ordinary  rules  applied 
to  the  construction  of  acts  of  parliament  must  be  observed ;  and,  apply- 
ing the  provision  to  things  ejusdem  generis  with  those  enumerated,  vis., 
eggs,  butter,  and  fruit,  it  is  plain  that  ''horses"  were  not  within  the 
contemplation  of  the  legislature.  [Btles,  J.— What  generic  term  conld 
be  applied  to  eggs,  butter,  and  fruit?  Is  not  ''article"  synonymons 
with  "  commodity,"  and  large  enough  to  comprehend  a  "  horse  ?"]  The 
proviso  shows  that  horses  were  not  contemplated, — "  Provided  alwayv 
that  nothing  herein  contained  shall  restrain  or  prohibit  any  person  from 
crying  or  exposing  for  sale,  or  from  selling  from  door  to  door,  within 
the  limits  of  this  act,  any  such  articles  as  aforesaidj*'  &c.  Who  ever 
4,;.Qa-|  heard  *of  horses  beingcried  or  exposed  for  sale  "from  door  to 

-■  door  ?"  [Byles,  J.--What  do  you  say  to  the  word  "  articles'* 
in  the  concluding  part  of  the  same  clause  ?]  Horses  are  clearly  not 
within  the  first  two  provisions :  and  the  next  proviso, — "  and  provided 
such  articles  shall  first  have  been  brought  into  the  market  by  this  act 
authorized,  or  the  market  established  or  to  be  established  under  the  said 
recited  act^  for  inspection  there," — shows  that  they  are  not  within  the 
part  just  referred  to.  In  order  to  see  what  articles  are  liable  to  inspec- 
tion, reference  must  be  had  to  the  general  act,  10  &  11  Vict  c.  14, 
which  is  incorporated  with  the  special  act  (see  s.  1) :  and  these  we  find, 
by  ss.  15  and  20,  to  be  confined  to  meat  and  provisionsw  The  inspectors 
have  nothing  whatever  to  do  with  horses.  4.  The  26th  section  of  the 
local  act  enacts,  that,  "  within  eighteen  calendar  months  from  the  pass- 
ing of  this  act,  the  company  shall  and  they  are  hereby  required  to  con- 
struct, establish,  and  open  for  public  use  the  cattle-market  and  slaughter- 
houses by  this  act  authorized,  with  all  necessary  works,  buildings,  and 

(a)  The  19th  claase,  which  empowers  the  company  to  take  tolls,  is  as  follows, — "  So  soon  u 
the  said  proposed  market-hoase,  market-place,  or  market-places  shall  be  completed  and  opened 
for  pablio  use,  it  shall  be  lawfixl  fbr  the  company  from  time  to  time  to  demand  fh>m  any  pertoo 
occupying  or  using  any  stand,  otail,  shed,  station,  baUding,  or  place  in  the  said  proposed 
markei-hoase,  market-place,  or  market-places,  or  any  place  provided  for  ftdrs,  or  in  any  marhe^ 
house,  market-place,  or  market-places,  or  buildings  to  be  constructed  and  established  under  tba 
provisions  of  this  act,  or  bringing  into  such  proposed  market-house,  market-place,  or  market- 
places, or  building,  any  horses,  cattle,  marketable  commodity,  provisions,  articles,  or  things 
■pedfled  in  the  schedule  A.  to  this  aot  annexed,  such  tolls,  rents,  and  stailages  as  the  comps*7 
•ball  from  time  to  time  appoint^  not  azoeeding  the  several  tolls,  rents,  and  itallagea  speditd 
in  the  said  schedule." 
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eoDveniences ;  and,  from  and  after  tlie  opening  of  the  said  market,  no 
ifther  market  or  fair  for  the  sale  of  live  cattle  shall  be  held  within  the 
limits  of  this  act,  anything  in  the  said  recited  act  of  5  &  6  W.  4,  c.  li., 
or  any  nsage,  custom,  or  privilege  to  the  contrary  notwithstanding: 
Provided  always  that  this  restriction  shall  not  extend  to  prevent  the 
holding  of  any  market  or  fair  for  the  sale  of  pigs,  sheep,  and  lambs, 
▼ithin  the  limits  of  the  pig-market  of  the  mayor,  Ace,  of  Cardiff,  as  it 
existed  on  the  1st  of  January,  1858."  No  conviction  could  be  sup- 
ported upon  that  section.  The  respondent  was  not  holding  a  market  or 
fair  for  the  sale  of  live  stock :  and  no  penalty  is  provided  by  that 
section. 

Ghiffard  was  heard  in  reply. 

Erle,  G.  J. — I  am  of  opinion  that  a  horse  is  an  '*'*^  article"  r^rzoo 
within  the  25th  section  of  the  Llandaff  and  Canton  District  ■- 
Markets  Act,  1858.  The  statute  incorporates  the  Llandaff  and  Canton 
District  Market  Company,  for  the  purpose  of  erecting  a  market-house 
and  other  necessary  buildings  and  conveniences  for  the  sale  of  horses, 
cattle,  sheep,  pigs,  meat,  poultry,  fish,  vegetables,  and  other  commodi- 
ties ;  for  the  doing  of  which  the  undertakers  are  to  be  compensated  by 
tolls,  a  schedule  of  which  is  annexed  to  the  act.  The  25th  section 
enacts  that  ^^  every  person  who  shall  sell  or  expose  for  sale  at  any  place 
within  the  limits  of  this  act  (other  than  in  the  existing  market-place  or 
market-house  and  market-places  to  be  established  under  this  act,  or  in 
his  own  dwelling-house,  or  in  any  shop  attached  to  and  being  part  of 
any  dwelling-house)  any  article  in  respect  of  which  tolls  are  by  this  act 
aathorized  to  be  taken,  other  than  eggs,  butter,  and  fruit,  shall  forfeit 
and  pay  to  the  company  any  sum  not  exceeding  408. :  Provided  always 
that  nothing  herein  contained  shall  restrain  or  prohibit  any  person  from 
crying  or  exposing  for  sale,  or  from  selling  from  door  to  door,  within 
the  limits  of  this  act,  any  such  articles  as  aforesaid,  provided  such 
person  or  persons  shall  have  first  paid  for  such  articles  the  regulaur 
market  tolls  or  duties  authorized  to  be  taken  by  the  schedule  A.  to  thia 
act,  or  in  the  said  recited  act  (5  &  6  W.  4,  c.  li.) ;  and  provided  such 
articles  shall  first  have  been  brought  into  the  market  by  this  act 
authorized,  or  the  market  established  or  to  be  established  under  the 
said  recited  act,  for  inspection  there."  I  am  of  opinion  that  the  word 
**  articles"  in  that  section  was  intended  to  comprise  everything  in  respect 
of  which  a  toll  is  payable ;  and  horses  I  find  specifically  mentioned  in 
the  schedule.  The  26th  section  seems  to  me  to  make  the  matter  plain. 
It  can  hardly  be  supposed  that  so  marketable  a  commodity  in  a  Welsh 
town  should  be  intended  to  be  excluded  from  the  operation  *of  t-i^rqa 
the  act.  Then,  was  the  respondent,  who  was  selling  by  public  ^ 
auction  (being  a  duly  licensed  auctioneer)  in  a  yard  adjoining  and 
belonging  to  the  premises  of  a  third  party,  within  the  exception  in  s.  25, 
applicable  to  a  person  selling  '*  in  his  own  dwelling-house,  or  in  any 
shop  attached  thereto  and  being  part  of  any  dwelling-house  ?"  The 
place  of  sale  is  not  his  own ;  nor  is  it  to  my  mind  a  *'  dwelling-house" 
within  the  statute.  Though  for  some  purpose  all  within  the  curtilage 
may  be  deemed  part  of  the  dwelling-house,  I  incline  to  think  this  means 
'^dwelling-bouse"  in  the  popular  sense.  The  intention  was,  that  the 
establish^  traders  of  the  district  who  carry  on  their  business  in  their 
QWQ  dwelling-houses  or  shops  should  not  be  interfexed  with.    I  am  the 
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more  convinced  that  that  whs  the  intention  here,  because  the  Llandaff 
and  Gil n ton  District  Markets  Act,  s.  1,  adopts  the  provisions  of  the 
general  act,  The  Markets  and  Fairs  Glauses  Act,  1847,  "  except  so  far 
as  the  same  shall  be  expressly  varied  thereby  ;'*  and  I  observe  that  the 
expression  in  the  13th  section  of  the  last-mentioned  act  is  ^'  except  in 
his  own  dwelling  place  or  shop,*'  which  might  include  a  yard  attached 
to  a  dwelling-house.  I  am  therefore  of  opinion  that  Holland's  yard 
was  not  a  dwelling-house  within  the  local  act,  and  consequently  that 
Lvndon  was  not  within  the  exception,  and  was  liable  for  selling  as  he 
did. 

Williams,  J. — I  am  quite  of  the  same  opinion.  I  will  merely  add 
that  the  fact  of  the  respondent  being  a  licensed  auctioneer  only  legalized 
a  sale  by  him  when  made  in  a  lawful  place,  not  when  it  is  done  in  a 
place  where  a  sale  is  prohibited  by  law. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  proper  course  for  the 
magistrates  to  pursue  would  be  to  fine  the  respondent  a  shilling. 

Appeal  allowed. 


♦525]  *MARFELL  v.  THE   SOUTH  WALES   RAILWAY  COM- 
PANY.    June  5. 

The  68th  sectioD  of  the  Railways  Clauses  Consolidatioii  Act,  1845, 8  A  9  Vict.  e.  20,  which  imposes 
upon  the  compaoy  the  duty  of  erecting  and  maiotaioiog  "sufficient  posts,  rails,  hedges,  ditehss, 
mounds,  or  other  fences,  for  separating  the  land  taken  for  the  use  of  the  railway  from  the 
adjoining  lands  not  taken,  and  protecting  such  lands  from  trespass,  or  the  eatUe  of  the  own«* 
or  occupiers  thereof  from  straying  thereout  by  reason  of  the  railway,"  does  not  oblige  ibem 
to  fence  off  their  railway  from  an  adjoining  tramway  which  they  permit  the  poblie  to  ass  on 
payment  of  tolls, — the  enactment  applying  only  to  the  separation  of  the  railway  from  the 
adjoining  lands  belonging  to  other*. 

The  defendants  were  the  owners  of  a  railway  and  also  of  a  tramway  which  for  some  diitaeoe 
ran  by  the  side  of  the  railway,  and  was  separated  from  it  by  a  hedge  or  fence,  also  belonging 
to  the  defendants,  down  to  a  point  where  the  tramway  crossed  the  railway.  At  this  point 
the  company  had  placed  swing-gates  to  separate  the  tramway  from  the  railway ;  but  tbets 
were  8eld(«m,  if  ever,  closed.  The  tramway  was  used  by  the  public  for  drawing  coals  aod 
other  goods  in  trucks  along  it  by  means  of  horses,  a  toll  being  paid  to  the  defendants  for  iti 
use.  The  plaintiff's  servant  was  proceeding  along  the  tramway  with  certain  horses  and  tracks, 
when  one  uf  fhe  horses,  alarmed  by  the  noise  of  an  approaching  train,  swerved  on  to  tbs 
railway,  and  was  knocked  down  and  killed. 

In  an  action  against  the  company,  charging  them  with  negligence  in  omitting  to  ase  rosfoa- 
able  or  proper  means  to  prevent  their  engines  and  carriages  doing  damage  or  injury  to  per- 
sons lawfully  being  upon  and  using  the  tramway, — (he  jury  having  fonnd  that  the  eompsay 
wore  guilty  of  negligence, — Held,  by  Williams,  J.,  and  Byles,  J.  (Erie,  C.  J.,  dissenting), 
that  the  plaintiff  was  entitled  to  recover. 

This  was  an  action  against  the  South  Wales  Railway  Company  for 
alleged  negligence  in  not  properly  fencing  off  their  railway  from  an 
adjoining  tramroad,  also  their  property. 

The  first  count  of  the  declaration  stated  that  the  defendants,  before 
and  at  the  time  of  the  doing  of  that  which  was  thereinafter  complained 
of,  were  the  owners  and  proprietors  and  possessed  of  a  certain  railway, 
and  of  certain  engines  and  carriages  used  by  them  for  the  carriage  and 
conveyance  thereby  of  passengers,  cattle,  goods,  and  chattels  upon  and 
along  the  said  railway  from  and  to  divers  places,  for  hire  and  reward  to 
them  in  that  behalf,  and  which  said  railway  was  and  is  a  railway  un- 
dertaken and  authorized  to  be  constructed  by  an  act  of  parliament  wbidi 
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anthorised  the  purchase  and  taking  of  lands  for  the  said  undertaking, 
nrhich  was  made  and  passed  after  the  making  and  passing  and  coming 
into  force  of  the  Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 
c.  20,  and  to  which  said  railway  and  undertaking  the  provisions  and 
enHCtments  of  the  said  last-mentioned  act  always  applied  and  '''ap-  r-^  -og 
ply :  and  that,  although  the  defendants  purchased  and  took  ^ 
lands  for  the  said  railwny  and  undertaking  under  and  by  virtue  of  the 
bshI  last-mentioned  statute ;  and  although  all  things  occurred,  happened, 
and  existed,  and  all  times  elapsed  and  passed,  necessary  to  impose  upon 
the  defendants  the  liability  of  maintaining  sufficient  posts,  rails,  hedges, 
ditches,  mounds,  or  other  fences  for  separating  the  land  so  taken  for  the 
use  of  the  said  railway  from  the  adjoining  lands  not  taken,  and  protect- 
ini;  such  last-mentioned  lands  from  trespass,  or  the  cattle  of  the  owners 
or  occupiers  thereof  from  straying  thereout  by  reason  of  the  said  rail- 
way :  yet  the  defendants,  disregarding  their  duty  in  that  behalf,  did  not 
miintain  sufficient  posts,  rails,  hedges,  ditches,  and  other  fences  aa 
aforesaid,  but  wholly  omitted  and  neglected  so  to  do ;  and,  on  the  con- 
trary thereof,  they  the  defendants  carelessly,  negligently,  and  improperly 
suffered  and  permitted  the  said  land  so  taken  for  the  use  of  the  said 
railway  to  be  and  continue,  and  the  same  was,  for  a  long  time,  and  until 
the  injuries  thereinafter  mentioned,  without  any  sufficient  posts,  rails, 
hedges,  ditches,  mounds,  or  other  fences  for  separating  the  same  from 
the  said  adjoining  lands  as  aforesaid,  within  the  meaning  of  the  said 
statute;  and  while  the  lands  so  taken  for  the  use  of  the  said  railway 
remained  and  continued  without  any  such  sufficient  posts,  rails,  hedges, 
ditches,  mounds,  or  other  fences  for  separating  the  same  from  the  said 
adjoining  lands  not  taken  as  aforesaid,  within  the  meaning  of  the  said 
statute,  and  solely  for  the  want  of  the  same,  a  certain  horse  of  the  plain- 
tiff, which  was  then  being  used  by  the  plaintiff  upon  the  said  adjoining 
land  80  not  taken  as  aforesaid  within  the  meaning  of  the  statute,  strayed 
off  the  said  last-mentioned  land,  by  reason  of  the  said  railway,  into  and 
upon  the  said  railway,  and  became  and  was  run  down  by  a  certain  loco- 
motive '^'engine  and  train  of  conveyance  of  the  defendants  then  r^/r.^ir 
being  and  travelling  in,  upon,  and  along  the  said  railway,  and  ^ 
killed  and  destroyed ;  and  the  harness  then  being  upon  the  said  horse 
.was  greatly  torn,  damaged,  and  lessened  in  value  and  spoiled  ;  and  the 
plaintiff  had  lost  and  been  deprived  of  great  gains  and  profits  which 
would  otherwise  have  accrued  to  the  plaintiff  from  and  by  the  use  and 
employment  of  the  said  horse. 

The  second  count  stated,  that,  before  and  at  the  time  of  the  doing 
what  was  thereinafter  complained  of,  the  defendants  were  the  owners 
and  proprietors  and  possessed  of  a  certain  railway,  upon  which  they 
were  used  and  accustomed  to  run  locomotive  engines  and  carriages,  and 
which  said  railway  ran  and  passed  side  by  side  with  and  parallel  and 
elose  to  a  certain  tramway  upon  a  level  with  the  side ;  and  the  said 
locomotive  engines  and  carriages  were  used  and  accustomed  to  be  run 
and  passed  over  and  acrosa  the  said  tramway  at  the  point  where  the 
said  railway  passed  side  by  side  with  and  parallel  and  close  to  the  same 
as  aforesaid;  and  the  defendants,  by  reason  of  the  possession  of  the 
said  railway,  at  the  time  of  the  doing  what  was  thereinafter  com- 
plained of,  of  right  ought  to  have  taken  and  used,  and  all  things  had 
occurred  and  happened  and  then  existed  necessary  to  impose  upon  them  the 
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obligation  of  taking  and  nsing,  reasonable  and  proper  means  and  pre* 
cautions  to  prevent  such  locomotive  engines  and  carriages  so  passing 
over  and  running  across  the  said  tramway  at  the  said  point  where  the 
said  railway  so  ran  and  passed  side  by  side  with  and  parallel  and  close 
by  the  said  tramway  as  aforesaid,  doing  damage  or  injury  to  persons 
there  lawfully  being  upon  or  using  the  said  tramway  with  their  horses 
and  carriages,— of  all  which  premises  the  defendants  always  had  notice: 
*5281  ^^^^°^^^^>  ^^^^  ^^®  "^defendants  then  carelessly,  negligently,  and 
^  improperly  caused  and  procured  one  of  their  said  engines,  with 
a  train  of  carriages  attached  thereto,  to  run  and  pass  side  by  side  with 
and  parallel  and  close  to  the  said  tramway,  at  the  said  last-mentioned 
point,  without  taking  due,  reasonable,  or  proper  means  or  precautions 
to  prevent  the  said  last-mentioned  engine  and  carriages  doing  damage 
or  injury  to  persons  lawfully  being  upon  and  using  the  said  tramway 
with  their  horses  and  carriages ;  and  then  so  carelessly,  negligently,  and 
improperly  behaved  and  conducted  themselves  in  the  premises,  that,  by 
and  through  the  mere  carelessness,  negligence,  and  improper  conduct 
of  the  defendants  in  that  behalf,  and  solely  for  want  of  such  due,  rea- 
sonable, and  proper  means  and  precautions  being  taken  as  aforesaid, 
the  last-mentioned  engine  and  carriages  at  the  last-mentioned  point  ran 
down  and  killed  a  certain  horse  of  the  plaintiff  with  which  the  plaintiff 
was  then  lawfully  upon  the  said  tramway,  and  which  was  being  lawfally 
driven  and  used  by  the  plaintiff  upon  the  same,  and  broke,  damaged, 
and  injured,  and  lessened  in  value,  and  spoiled  the  harness  of  the  plain- 
tiff which  was  then  upon  the  said  horse,  and  wherewith  the  same  was 
harnessed. 

The  defendants  pleaded, — ^first,  not  guilty, — ^secondly,  to  the  first 
count,  that  the  plaintiff  was  not  the  occupier  of  the  said  adjoining  lands 
within  the  meaning  of  the  statute, — thirdly,  to  the  second  count,  that 
the  said  horse  was  not  lawfully  upon  the  said  tramway,  or  being  lawfally 
driven  and  used  upon  the  same,  as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Bramwell,  B.,  at  the  last  Spring  Assizes 
at  Gloucester.  The  facts  which  appeared  in  evidence  were  as  follows  :— 
The  defendants  were  the  owners  of  a  railway  and  also  of  a  tramway 
^roQ-1  which  for  some  distance  ran  by  the  side  of  the  railway,  *and  was 
^  separated  from  it  by  a  hedge  or  fence,  also  belonging  to  the. 
defendants,  down  to  a  point  where  the  tramway  crossed  the  railway. 
At  this  point  the  company  had  placed  swing-gates  to  separate  the  tram- 
way from  the  railway,  but  which,  according  to  their  own  evidence,  were 
seldom  (if  ever)  closed.  The  tramway  was  used  by  the  public,  and 
amongst  others  by  the  plaintiff,  for  drawing  coals  and  other  goods  in 
trucks  along  it  by  means  of  horses,  a  toll  being  paid  to  the  defendants 
for  its  use.  On  the  12th  of  November,  1859,  while  certain  trucks  of 
the  plaintiff  were  proceeding  along  the  tramway,  the  foremost  horse  of 
the  team,  being  alarmed  by  the  noise  of  a  train  approaching  on  the  line, 
swerved  from  the  tramway  on  to  the  railway,  the  gates  being  open,  and 
was  knocked  down  and  killed. 

For  the  plaintiff  it  was  insisted  that  the  company  were  bound  as  well 
at  common  law  as  by  the  68th  section  of  the  Railways  Glauses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  20),  to  make  and  maintain  a  sufficient 
fence  between  their  railway  and  the  tramway  to  render  the  latter  safe 
to  persons  using  it  by  license  of  the  defendants. 
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On  the  other  hand,  it  vas  submitted,  on  behalf  of  the  defendants, 
that  the  statute  only  applied  to  fences  necessary  to  protect  the  lands  of 
Btrangers  from  the  railway,  and  not  to  fences  between  the  railway  and 
other  lands  belonging  to  the  company ;  that  there  was  no  common  law 
doty;  nor  any  evidence  to  establish  actionable  negligence:  but  that 
there  was  culpable  negligence  on  the  part  of  the  driver  of  the  plaintiff's 
team,  in  not  being  at  the  head  of  it  in  a  situation  of  so  much  danger. 

In  reply  to  questions  put  to  them  by  the  learned  judge, — who  inti- 
mated an  opinion  that  the  first  count  could  not  be  supported, — the  jury 
negatived  negligence  *on  the  part  of  the  plaintiff,  but  found  that  r^eoA 
the  company  had  been  guilty  of  negligence  in  leaving  the  gate  ^ 
open ;  and  they  assessed  the  damages  at  85Z.  The  learned  judge  there- 
upon directed  a  verdict  to  be  entered  for  the  plaintiff  for  that  sum, 
reserving  to  the  defendants  leave  to  move  to  enter  a  verdict  for  them 
if  the  court  should  be  of  opinion  that  the  action  was  not  maintainable. 
He  also  reserved  leave  to  the  plaintiff  to  amend  the  declaration  in  any 
form  which  upon  the  evidence  would  sustain  the  action. 

HuddUtton^  Q.  C,  on  the  part  of  the  defendants,  in  Easter  Term 
last,  obtained  a  rule  nisi  pursuant  to  the  leave  reserved  to  them.  He 
referred  to  Corby  v.  Hill,  4  0.  B.,  N.  S.  656  (E.  C.  L.  R.  vol.  98),  and 
Hardcastle  v.  The  South  Yorkshire  Railway  Company,  4  Hurlst.  k 
N.  67.t 

Powell  and  H.  Jamet  showed  cause. — The  68th  section  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  imposes  upon 
the  company  the  duty  of  erecting  and  maintaining  ^^  sufficient  posts, 
raib,  hedges,  ditches,  mounds,  or  other  fences,  for  separating  the  land 
taken  for  the  use  of  the  railway  from  the  adjoining  lands  not  taken,  and 
protecting  such  lands  from  trespass,  or  the  cattle  of  the  owners  or  occu- 
piers thereof  from  straying  thereout  by  reason  of  the  railway."  Here, 
It  is  true,  the  plaintiff  was  not  the  owner  of  the  land  adjoining  the  rail- 
way. That,  as  well  as  the  tramway,  was  the  property  of  the  company. 
But  it  is  submitted,  that,  inasmuch  as  he  was  using  the  tramway  with 
the  consent  of  the  company,  he  had  a  sufficient  temporary  occupation 
to  entitle  him  to  the  protection  of  the  statute :  Sir  Francis  Leke's  Case, 
3  Dyer  365  a ;  Ricketts  o.  The  £ast  and  West  India  Docks  and  Bir* 
mingham  Junction  Railway  Company,  12  C.  B.  160  (E.  C.  L.  R.  vol. 
74);  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Company, 
app.,  Wallis,  *resp.,  14  C.  B.  213  (E.  C.  L.  R.  vol.  78) ;  The  p^^ggj 
Midland  Railway  Company,  app.,  Daykin,  reap.,  17  C.  B.  126  ^ 
(E.  C.  L.  R.  vol.  84).  [Erle,  C.  J. — I  do  not  think  the  count  founded 
upon  the  statute  can  be  sustained.]  Then,  the  defendants  have  clearly 
been  guilty  of  negligence  for  which  thev  are  liablo  at  common  law. 
The  railway,  the  tramway,  and  the  fence  between  them,  are  all  the  pro- 
perty of  the  company, — the  fence  being  obviously  there  only  for  the 
protection  of  persons  using  the  tramway.  The  plaintiff  was  using  tho 
tramway  by  the  license  of  the  company :  and,  through  their  negligence 
(as  the  jury  have  found),  in  leaving  open  a  gate  which  ought  to  have 
been  closed,  the  plaintiff's  horse  was  killed.  The  circumstances  clearly 
imposed  upon  the  company  the  duty  of  taking  care  that  those  whom 
they  license  to  use  their  tramway  shall  exercise  that  right  in  safety : 
Barnes  v.  Ward,  9  C.  B.  392  (E.  C.  L.  R.  vol.  67) ;  Parnaby  v.  The 
Lancaster  Canal  Company,  11  Ad.  &  E.  223  (£.  C.  L.  R.  voL  89),  8  N. 
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&  P.  523,  1  Railway  Cas.  696 ;  Manley  t;.  St.  Helens  Canal  Company, 
2  Hnrlst.  &  N.  840  ;t  Gibbs  v.  The  Trustees  of  the  Liverpool  Docks,  3 
Hurlst.  &  N.  164  ;t  Corby  v.  Hill,  4  C.  B.,  N.  S.  656  (E.  C.  L  R. 
vol.  93) ;  Hardcastle  v.  The  South  Yorkshire  Railway  and  River  Daa 
Company,  4  Hurlst  &  N.  67.t  Further,  it  is  submitted  that  persons 
who,  like  this  company,  are  carrying  on  a  dangerous  trade,  are  bound 
to  use  more  than  ordinary  caution  to  preserve  the  public  from  injury: 
Piggot  V.  The  Eastern  Counties  Railway  Company,  8  G.  B.  229 ;  Ro- 
berts V.  The  Great  Western  Railway  Company,  4  C.  B.,  N.  S.  506  (E. 
C.  L.  R.  vol.  93) ;  Yaughan  v.  The  Taff  Vale  Railway  Company,  3 
Hurlst.  &  N.  743,t  6  Hurlst.  4  N.  679.t 

Hvddleston^  Q.  C,  and  Phipsoriy  in  support  of  the  rule. — The  68th 
section  of  the  8  &  9  Vict.  c.  20  clearly  imposes  no  other  duty  upon  the 
company  than  that  of  fencing  oiF  their  railway  from  the  adjoining  lands 
^roni   of  third  persons,  or  possibly  from  an  adjoining  highway :  Roberts 
^^^^-l  *v.  The  Great  Western  Railway  Company,  4  C.  B.,  N.  S.  506  (E. 
C.  L.  R.  vol.  93).    The  circumstance  of  the  plaintiff  using  the  company *s 
tramway  under  a  license  from  them  imposes  upon  the  latter  no  duty  to 
exercise  any  extraordinary  vigilance.     The  license  was,  to  use  the  tram- 
way such  as  they  found  it, — with  all  its  attendant  perils :  Hounsell  v. 
Smyth,  7  C.  B.,  N.  S.  731  (E.  C.  L.  R.  vol.  97).     The  only  possible 
duty  in  the  defendants  which  could  arise  here  must  be  founded  on  some 
contract ;  and  of  this  there  is  no  evidence.     It  may  be  that  it  was  not 
convenient  to  the  defendants  to  keep  the  gate  closed.     [Williams,  J., 
referred  to  the  47th  section  of  the  8  &  9  Vict.  c.  20,  which  enacts,  that, 
*^  if  the  railway  cross  any  turnpike-road  or  public  carriage-road  on  a 
level,  the  company  shall  erect  and  at  all  times  maintain  good  and  safE- 
cient  gates  across  such  road,  on  each  side  of  the  railway  where  the  same 
shall  communicate  therewith,  and  shall  employ  proper  persons  to  open 
and  shut  such  gates :  and  such  gates  shall  be  kept  constantly  closed 
across  such  road  on  both  sides  of  the  railway,  except  during  the  time 
when  horses,  cattle,  carts,  or  carriages  passing  along  the  same  shall 
have  to  cross  such  railway ;  and  such  gates  shall  be  of  such  dimensions 
and  so  constructed  as  when  closed  to  fence  in  the  railway  and  prevent 
cattle  or  horses  passing  along  the  road  from  entering  upon  the  railway ; 
and  the  person  intrusted  with  the  care  of  such  gates  shall  cause  the 
same  to  be  closed  as  soon  as  such  horses,  cattle,  carts,  or  carriages  shall 
have  passed  through  the  same,  under  a  penalty  of  40«.  for  every  default 
therein."]     The  fact  of  a  special  enactment  being  required  in  the  case 
of  a  turnpike-road,  affords  cogent  evidence  that  there  is  no  such  daty 
imposed  upon  a  railway  company  under  circumstances  like  those  of  the 
present  case.     The  company  being  under  no  obligation  to  fence  at  ill 
^roo-i  between  their  railway  and  their  tramway,  the  persons  ^using  the 
•J  latter  can  have  no  right  to  complain  of  the  absence  or  insuffi- 
ciency of  the  fence  such  as  the  company  have  chosen  to  make  it. 
t Williams,  J.,  referred  to  Boorman  t;.  Brown,  3  Q.  B.  511  (£.  C.  L 
L  vol.  54),  2  Gale  &  D.  793.]     That  was  an  action  of  tort  for  a  breach 
of  duty  arising  from  contract.     There  is  no  such  duty  charged  here: 
and  the  leave  reserved  to  the  plaintiff  to  amend  his  declaration  would 
not  extend  to  that ;  neither  would  the  facts  warrant  it. 

Cur.  adv.  vutt. 
Btles,  J.)  in  the  absence  of  the  Lord  Chief  Justice,  who  was  engaged 
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at  Guildhall,  nm\  of  Mr.  Justice  Williams,  who  was  attending  the  House 
of  Lords,  now  proceeded  to  deliver  their  several  judgments  and  his  own. 

Ebl£,  0.  J. — In  this  case  the  plaintiff's  horse  had  turned  from  a  tram- 
road  to  a  railway,  and  been  killed  by  an  engine;  and  the  question  was 
\rhether  there  was  evidence  of  a  breach  of  duty  on  the  part  of  the  defend- 
ants which  caused  the  loss. 

The  railway  and  the  tramroad  ran  in  parallel  lines  very  near  to  each 
other  on  the  land  of  the  defendants.  The  plaintiff  was  using  the  tram- 
way with  horses  and  trucks,  by  the  permission  of  the  defendants,  for 
certain  tolls,  that  is,  money  to  be  paid  to  them  by  him  for  such  use.  A 
fence  had  been  placed  between  the  railway  and  tramroad,  and  in  the 
line  of  fence  was  a  gate  which  had  been  opened  and  left  open  by  the 
defendants'  servants ;  and  through  this  opening  the  horse  swerved  from 
fear  on  to  the  railroad.  .  The  jury  found  that  there  was  negligence 
it)  leaving  the  gate  open :  but,  although  they  have  so  found,  it  does  not 
follow  that  there  was  a  cause  of  action,  unless  there  was  a  breach  of 
some  duty  owing  by  law  from  the  defendants  to  the  plaintiff,  in  so  leav- 
ing it  open. 

*The  undefined  latitude  of  meaning  in  which  the  word  *'  negli-  r^cro  j 
gence"  has  been  used,  appears  to  me  to  have  introduced  the  evil  ^ 
of  uncertain  law  to  a  pernicious  extent ;  and  I  think  it  essential  to  ascer- 
tain that  there  was  a  legal  duty,  and  a  breach  thereof,  before  a  party 
is  made  liable  by  reason  of  negligence.  Then,  do  the  facts  show  any 
legal  obligation  on  the  defendants  to  keep  the  gate  closed  when  the 
plaintiff  should  be  passing  ?  My  answer  is  in  the  negative.  It  is  clear 
that  the  defendants  are  under  no  obligation  to  put  any  fence  on  their 
own  land :  the  statute  which  obliges  them  to  fence  against  the  land  of 
the  adjoining  owner,  has  no  application  in  respect  of  their  own. 

The  common  law  contains  no  provisions  in  respect  of  the  use  of  horses 
either  on  or  close  to  railways,  on  account  of  danger  from  fright  or 
otherwise:  they  are  constantly  so  used.  If  the  tramway  was  without 
any  fence,  it  is  clear  that  the  defendants  might  lawfully  so  use  it ;  and, 
if  any  one  chose  to  have  the  use  of  it,  he  would  be  entitled  to  it  as  it 
was,  and  would  have  no  right  to  complain  if  he  found  it  dangerous,  and 
sustained  damage  for  want  of  a  fence.  If  any  duty  existed,  it  must 
have  been  a  duty  arising  out  of  some  contract :  and  upon  these  facts,  I 
do  not  feel  justified  in  imagining  some  possible  contract  which  might 
create  the  required  duty.  If  the  fence  was  known  to  the  plaintiff  to  be 
OQt  of  repair  and  broken  down,  and  he  chose  to  hire  the  use  of  the  tram- 
road  in  that  state,  there  would  be  no  contract  creating  a  duty  to  keep 
the  fence  in  repair.  So  of  the  gate, — if  it  was  always  open,  there  would 
be  no  ground  for  inferring  a  contract  for  keeping  it  shut :  and  upon  the 
notes,  the  plaintiff  states  that  he  never  saw  the  gate  shut.  That  may 
be  meant  as  an  aggravated  negligence :  but  it  also  may  mean  that'  the 
defendants  wanted  it  open,  *and  therefore  let  the  use  of  the  tram-  r^eoe 
road,  subject  to  the  gate  being  always  open.  ^ 

I  have  considered  the  declaration  as  it  stood,  and  the  amendments 
proposed  by  Mr.  Powell^  and  do  not  find  any  cause  of  action  supported 
by  the  evidence.  Therefore,  according  to  the  agreement  made  between 
the  counsel  at  the  trial,  I  cannot  afiSrm  that  the  plaintiff  is  entitled  to 
lucceed.     The  result  is,  that  my  judgment  is  for  the  defendants. 

WiLLUMS,  J. — In  this  case  I  am  of  opinion  that  the  rule  ought  to  be 


635  MARFELL  v.  S.  W.  RAILWAY  CO.    T.  T.  1860. 

discharged.  The  (question  is,  whether  the  fuets  proved  at  the  trial 
showed  any  liability  on  the  part  of  the  defendants  to  make  eompetisatioB 
for  the  loss  of  the  plaintiff's  horse.  If  so,  the  declaration  (which  the 
court  are  unanimous  in  thinking  cannot  be  supported  in  its  present  fonn) 
is  to  be  taken  to  have  been  amended  accordingly. 

I  think  the  facts  do  show  the  liability  of  the  defendants.  It  appears 
to  have  been  part  of  the  constitution  of  the  tramroad  of  the  defendants, 
which  the  plaintiff  together  with  the  rest  of  the  public  were  invited  by 
the  defendants  to  use  on  payment  of  toll,  that  some  swing>gates  should 
be  placed  across  it  at  the  point  where  it  traversed  the  railway,  in  order 
to  seclude  the  tramroad  from  the  railway,  and  prevent  the  perilous  posi- 
tion in  which  horses  would  be  placed  who  were  drawing  tram-wagons 
on  the  tramroad,  when  they  approached  that  point,  if  there  was  an  open 
^communication  betwen  the  tramroad  and  the  railway.  In  order  to  make 
the  gates  available  for  this  purpose,  they  ought  to  be  kept  shut,  except 
when  the  transit  of  tram-wagons  along  the  tramroad  requires  that  thej 
should  be  temporarily  opened. 

The  tramroad  being  thus  constituted,  I  think  every  one  who  uses  it 
^^q/t-i  on  payment  of  toll,  has  a  right  to  '^'expect,  and  a  duty  thereupon 
-I  arises  on  the  part  of  the  defendants,  that,  as  owners  of  the  tram- 
road,  and  recipients  of  the  toll,  they  shall  employ  ordinary  care  and 
diligence  in  the  management  of  the  gates,  in  order  that  they  may  afford 
that  security  which  they  are  ostensibly  intended  and  calculated  to  afford 
to  those  who  are  using  the  ^amroad.  The  jury  have,  in  effect,  found 
that  the  defendants  neglected  that  duty,  by  negligently  leaving  the 
gates  open  at  a  time  when  they  oi^ht  to  have  been  shut,  and  that  the 
loss  of  the  plaintiff's  horse  was  occasioned  by  that  neglect  of  duty. 

It  has  been  argued,  that,  as  the  plaintiff  himself  admitted  in  bis  evi- 
dence, that,  whenever  he  saw  the  gates,  they  were  open,  it  ought  not  to 
be  inferred  that  he  used  the  railroad  on  an  implied  contract  that  they 
should  be  kept  shut.  But,  if  it  was  the  duty  of  the  defendants,  as 
owners  of  the  tramroad,  towards  their  customers  thereon,  to  use  ordinary 
care  and  diligence  in  keeping  the  gates  duly  shut,  as  part  of  the  consti- 
tuent safeguards  of  the  tramroad  held  out  as  such  to  those  who  should 
use  it,  they  are  not,  I  apprehend,  the  less  liable  for  the  consequence  of 
a  breach  of  that  duty,  because  to  the  knowledge  of  the  plaintiff  they 
had  been  previously  guilty  of  breaches  of  it. 

Btles,  J. — I  am  of  opinion  that  the  plaintiff  is  entitled  to  keep  his 
verdict.  The  railway,  the  parallel  tramway,  and  the  fence  between 
them,  are  all  the  property  of  the  defendants.  The  fence  appears  to 
have  had  no  other  purpose  than  the  protection  of  persons  using  the  tram- 
way. There  is  in  the  fence  a  gate,  which  is  opened  for  the  use  of  the 
defendants.  The  defendants,  or  other  persons  claiming  under  them, 
but  not  the  plaintiff,  have  a  right  to  open  it.  The  defendants  for 
*^371  '^^^^^^  license  the  plaintiff  to  use  the  *tramway,  being  so  fenced. 
J  The  defendants  negligently  leave  the  gate  open.  The  foremost 
of  the  plaintiff's  team  of  horses,  alarmed  by  the  noise  of  an  approaching 
train,  is  driven  by  fright  through  the  open  gate  on  to  the  railway,  and 
killed. 

Conceding  that  the  negligence  found  asainst  the  defendants  amounts 
to  no  cause  of  action  unless  they  were  under  a  legal  obligation  to  exer- 
cise some  degree  of  care  in  respect  of  the  gate,  the  question  is  this,— 
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were  the  defendants  bound  to  ex^cise  aiiy  degred  of  care?  It  is  not 
material  to  inqnire  what  degree ;  for,  whatever  the  degrees,  the  jary 
have  foand  that  the  defendants  neglected  to  exercise  it. 

The  facts  may  be  illustrated  by  a  simpler  but  parallel  case.  Suppose 
the  defendants  to  be  owners  of  a  meadow  in  which  there  is  a  deep  chalk- 
pit fenced  round  by  them  to  prevent  cattle  falling  in,  but  with  a  gate  in 
the  fence,  to  be  used  only  by  the  defendants  when  they  should  desire 
to  remove  chalk  from  the  pit :  suppose  the  defendants  for  reward  to 
take  in  cattle  to  agist  in  that  meadow :  the  same  question  arises, — are 
the  defendants  under  an  obligation  to  exercise  any  degree  of  care  in  the 
use  of  the  gate  ?  It  is  clear,  on  the  authorities,  that  they  are,  in  the 
supposed  case,  bound  to  exercise  care  in  the  use  of  the  gate,  and  are 
responsible  if  they  leave  the  gate  open :  Jones  on  Bailments  92 ;  Story 
00  Bailments,  §  289. 

Id  the  case  now  before  the  court,  the  person  using  the  tramway  is 
equally  without  control  over  the  gate ;  for,  he  cannot  without  danger 
leave  his  horses  in  the  immediate  proximity  of  the  railway,  by  running 
on  before,  to  see  if  the  gate  is  open,  or  to  shut  it  if  it  be  open.  He 
requires  for  his  safety  a  continuous  fence.  The  continuity  of  that  fence 
ifl  broken  by  the  defendants  opening  the  gate  placed  there  for  the  use 
of  the  defendants.  The  gate  is  under  their  control :  they  *pro-  r^ccoo 
vide  the  fastenings :  and  it  cannot  be  touched  by  the  plaintiff  ^ 
without  a  trespass,  except  to  shut  it  (if  possible)  when  by  standing  open 
it  is  a  nuisance  to  his  way.  I  think,  therefore,  that  the  defendants  are 
boand  to  some  degree  of  care  in  the  use  of  the  gate.  That  being  so, 
and  the  jury  having  found  negligence,  the  damage  which  the  plaintiff 
has  sustained  is  the  proximate  and  natural  result. 

It  was  proved  that  the  gate  had  very  often,  perhaps  generally,  been 
left  open.  Bat  I  apprehend  that  evidence  shows  no  more  than  the 
habitual  negligence  of  the  defendants. 

The  rule  ought,  therefore,  I  think,  to  be  discharged. 

The  majority  of  the  court  being  therefore  of  opinion  that  the  plain- 
tiff was  entitled  to  retain  his  verdict,  the  rule  was  Discharged. 


SUSE  and  Others  v.  POMPE  and  Another.    June  5. 

Wbere  a  bill  drawn  and  endoreed  in  Bngland,  and  payable  abroad,  li  diehononred  bj  the 
teeeptor*!  Bon-paymant^  the  holder  is  entitled,  as  against  the  drawer,  to  the  amount  of  the 
re-exohaoge,  that  it,  the  value  at  the  rate  of  ezohange  on  the  daj  of  the  dishonour,  of  the 
ram  expressed  on  the  face  of  the  bill  in  the  eunenoj  of  the  place  whera  it  ia  payable,  with 
interest  and  expenses. 

^d,  held,  that,  in  an  action  against  the  drawer  on  a  bill  so  drawn,  accepted,  and  dishonoured, 
svideoce  ia  not  admissible  to  proTe  a  usage  among  merchants  here  to  entitle  the  holder,  at 
bii  option,  to  demand  from  the  drawer  the  amount  of  the  re-ezehange,  or  the  sum  which  A« 
gatt  kirn  for  the  purehaM  of  the  6tM|^thia  being  »  usage  which  in  terms  contradiots  the 
written  instrument. 

This  was  an  action  by  the  purchasers  and  endorsees  against  the 
drawer  of  two  foreign  bills. 

The  first  count  of  the  declaration  stated  that  certain  persons  by  the 
name  of  E.  Busch  k  Co.,  by  their  bill  of  exchange  dated  at  Liverpool 
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^coQ-j  the  2l8t  of  February,  *1859,  directed  to  one  Carl  Von  Thorn- 
-I  ton,  at  Vienna,  in  parts  beyond  the  seas,  required  the  said  Carl 
Von  Thornton  to  pay  that  their  first  of  exchange  (second  and  third  not 
paid)  to  the  order  of  them  the  said  E.  Busch  &  Co.,  the  sum  of  750/. 
sterling,  at  the  exchange  as  per  endorsement,  four  months  after  date, 
which  had  elapsed  before  action ;  and  the  said  E.  Busch  &  Co.  also 
made  their  second  of  exchange  of  the  same  date  and  tenor,  and  en- 
dorsed the  said  second  of  exchange  to  the  defendants  by  the  name  of 
Messrs.  Wilh.  Bunge  &  Co.,  or  order,  and  also  deliyered  to  them  the 
said  first  of  exchange ;  and  the  defendants  by  that  name  endorsed  and 
delivered  the  said  second  of  exchange  to  the  plaintiffs  at  the  exchange 
of  11  guilders,  5  cents,  new  Austrian  currency,  per  pound  sterling, 
value  of  the  same,  as  per  endorsement  thereon,  and  also  delivered  to 
the  plaintiffs  the  said  first  of  exchange ;  and  the  said  first  of  exchange 
was  accepted  by  the  said  Carl  Von  Thornton,  and  the  same,  together 
with  the  said  second  of  exchange  so  endorsed  as  aforesaid,  was  after- 
wards duly  presented  to  the  said  Carl  Von  Thornton  at  Vienna  afore- 
said for  payment,  and  was  dishonoured;  nor  did  the  said  Carl  Von 
Thornton  pay  the  said  second  or  third  of  exchange:  whereupon  the 
said  bill  was  then  duly  protested  for  non-payment  thereof,— of  all  which 
the  defendants  had  due  notice :  Averment,  that  the  amount  of  the  said 
bill,  at  the  said  exchange  of  11  guilders,  5  cents,  was  the  sum  of  750/., 
and  that  the  plaintiffs  had  incurred  expenses  in  and  about  the  noting 
and  protesting  of  the  said  bill,  and  for  brokerage  and  postages  inci- 
dental thereto :  Breach,  that  the  defendants  bad  not  paid  the  said  som 
of  money  and  expenses  respectively. 

The  second  count  was  upon  a  second  bill  similarly  drawn,  accepted,  and 
endorsed,  for  490/.  11«.,  also  payable  at  Vienna,  and  dishonoured,  &e. 
*^401       *There  was  also  a  count  for  money  lent,  money  received,  and 
-I  money  found  due  upon  accounts  stated. 

The  defendants  pleaded  that  they  were  always  ready  and  willing  to 
pay  the  plaintiffs  the  sum  of  952/.  12«.  9(2.,  being  the  whole  of  the 
amount  ever  due  and  payable  by  the  defendants  to  the  plaintiffs  for  and 
in  respect  of  the  several  matters  and  causes  of  action  in  the  declaration 
mentioned,  and  that  before  action  they  tendered  and  offered  to  pay  the 
same  to  them,  but  the  plaintiffs  refused  to  accept  the  same ;  and  the 
defendants  brought  the  said  sum  of  952/,  12«.  9(2.  into  court  ready  to 
be  paid  to  the  plaintiffs. 

The  plaintiffs  took  issue  on  the  alleged  tender :  and,  for  a  second 
replication,  said  that  the  defendants  tendered  and  offered  to  pay  to  them 
the  plaintiffs  the  said  sum  of  952/.  12«.  9(2.  as  one  single  and  entire  sum 
in  respect  of  all  the  causes  of  action  in  the  declaration  mentioned :  and 
that,  at  the  time  of  such  tender  and  offer,  there  was  and  had  always 
since  been,  and  then  was,  due  and  owing  to  the  plaintiffs  from  the  de- 
fendants a  larger  sum  than  the  said  sum  of  952/.  12«.  9(2.,  in  respect  of 
the  said  causes  of  action.    Issue  thereon. 

The  cause  was  tried  before  Erie,  C.  J.,  at  the  sittings  in  London  after 
last  Michaelmas  Term. 

The  plaintiffs  are  merchants  and  foreign  bankers,  carrying  on  busi- 
ness in  Lime  Street,  London,  under  the  firm  of  Suse  &  Sibeth.  The 
defendants  are  the  London  partners  in  the  firm  of  Wilhelm  Bunge  k  Co., 
of  Rotterdam  and  London,  merchants.    The  action  was  brought  to  reoo- 
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Ter  from  the  defendants,  the  drawers,  the  price  paid  by  the  plaintiffs 
for  the  purchase  of  two  bills  of  exchange  on  Vienna,  which  had  been 
dishonoured  by  the  acceptor, — one  for  7502.,  the  other  for  490Z.  lljr. 
The  bills  (which  were  drawn  in  sets)  were  in  the  following  form  : — 

*«No.  5314.     Liverpool,  21st  Feb.  1859.     For£750St«.   [*541 


ft 


"  Four  months  after  date  pay  |  i  this  our  first  of  exchange  (second 
and  third  not  paid)  to  the  order  1  ^  1  of  ourselves,  the  sum  of  seven 
hundred  and  fifty  pounds  ster-  f  ^  J  ling,  at  the  exchange  as  per 
endorsement,  value  in  ourselves,  ^  1  ^  and  place  to  account  as  per  ad- 
vice  from  .  t^ 

2;  "  E.  BuscH  &  Co." 

"  To  Mr.  Carl  Von  Thornton, 
"  Vienna. 
*^  (Second  and  third  of  the  same  date  and  tenor.)" 

The  following  is  a  copy  of  the  memoranda  and  endorsements  on  the 
second  of  the  set, — 

^'  In  need,  with  Messrs.  F.  H.  Hametz  &  Go. 

"  First  for  acceptance  with  Mr.  0.  Mollo,  580  Jaqezeille. 

''  Pay  Messrs.  Wilh.  Bunge  &  Co.  or  order,  value  in  account. 

"  E.  BuscH  &  Co. 

''Pay  Messrs.  Suse  &  Sibeth,  or  order,  at  the  exchange  of  eleven 
goilders,  five  cents,  new  Austrian  currency,  per  £  sterling,  value  of  the 
same.    London,  22d  March,  1859.  ''  Wilh.  Bunge  &  Go. 

"  Pay  to  the  order  of  Messrs.  Kendler  &  Co.,  value  in  account, 

"  SUSB  &  SiBBTH." 

The  date,  acceptance,  and  endorsements  on  the  other  bill  were  similar 
to  the  above. 

The  particulars  of  the  plaintiffs'  claim  under  the  money  counts,  were 
as  follows : — 

'^  Under  the  money  counfis  the  plaintiffs  seek  to  recover  the  sum  of 
12582.  18«.  1(2.  upon  the  bills  of  exchange  mentioned  in  the  first  and 
second  counts  of  the  declaration,  and  for  interest  and  expenses  thereon 
upon  the  following  account, — 

*"  Messrs.  Wilhelm  Bunge  &  Co.  [♦642 

"  ^490  11     0  }  ^^^^^^  ^^^  ^^^^' 

Paid  25th  March,  1859    ....    1240  11    6 

**  Interest  to  June,  at  5  per  cent 16  16    5 

*^  Brokerage,  1  per  cent 14  10 

"  Protest  charges   fl.  8  82 
and  ...     8  82 


»■ 


fl.  7  64  at  fl.  14.5  10    6 

"Postages 6    4 

£1258  18    1 
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The  course  of  business  as  to  the  sale  and  purchase  of  foreign  biRs,  is 
as  follows : — When  a  London  merchant  has  to  receive  money  from  a 
correspondent  abroad,  he  instructs  his  bill-broker  to  sell  an  amount  of 
florins  (or  whatever  the  current  coin  of  the  country  on  which  the  bills 
are  to  be  drawn  may  be)  sufficient  at  th^  current  rate  of  exchange  to 
raise  the  amount  in  sterling  money  which  he  has  to  receive.  The  rale 
of  exchange  is  constantly  varying ;  but,  usually,  the  fluctuations  do  not 
amount  to  much.  As  soon  as  the  seller  knows  at  what  rate  of  exchange 
the  bills  have  been  sold,  he  draws  them  in  florins  or  other  foreign  money; 
and  thus  the  bills  simply  entitle  the  buyer  of  them  to  receive  so  many 
florins  (or  as  the  case  may  be),  and  they  contain  no  allusion  whatever  to 
the  amount  of  sterling  money  paid  for  them.  Inasmuch,  however,  as 
there  is  no  rate  of  exchange  for  foreign  bills  at  Liverpool  or  other  places 
in  the  interior,  and  as,  by  reason  of  the  daily  fluctuations  in  the  rate  of 
exchange,  merchants  at  those  places  do  not  know  at  what  rate  their  bills 
will  be  sold  in  London,  they  are  unable  to  draw  them  in  foreign  coin,  it 
*54S1  ^^  ^^^I  ^0  d^A^  "^such  bills  in  sterling  money,  but  *'  payable  at 
-I  the  exchange  as  per  endorsement."  The  London  correspondent, 
when  he  has  sold  the  bills,  and  knows  the  amount  of  foreign  money 
which  the  buyer  is  to  have,  endorses  them  (as  in  this  case)  payable  at 
the  agreed  rate  of  exchange ;  and  thus  the  bills  are  practically  turned 
into  bills  payable  in  foreign  money.  The  rate  of  exchange  at  which 
foreign  bills  are  sold  varies  somewhat  in  proportion  to  the  commercial 
position  and  standing  of  the  sellers;  and,  in  calculating  the  rate  of 
exchange,  interest  for  the  time  the  bills  have  to  run  is  always  taken 
into  account 

On  the  21st  of  February,  1859,  Messrs.  E.  Busch  &  Co.,  merchants 
at  Liverpool,  having  a  demand  upon  one  Carl  Yon  Thornton,  a  merchant 
at  Vienna,  drew  at  Liverpool  the  two  bills  in  question,  for  750i.  and 
490{.  lis.,  respectively,  payable  to  the  order  of  themselves  ^*at  the 
exchange  as  per  endorsement,"  and  endorsed  them  specially  to  the 
defendants,  for  sale  in  London.  The  defendants  having  received  the 
bills  on  the  22d  of  March,  immediately  instructed  their  bill-broker,  Mr. 
Wade,  to  sell  them  on  change,  which  he  did  on  the  same  day  to  the 
plaintiffs,  and  the  defendants  endorsed  them  to  the  plaintiffs  as  before 
stated.  The  bills  were  on  the  same  day  delivered  to  the  plaintiffs,  and, 
in  accordance  with  the  usual  course  of  business,  the  plaintiffs  on  the 
25th  of  March  paid  to  the  defendants  1240/.  lis. 

The  bills  became  due  on  the  2l8t  of  June  (no  days  of  grace  beins 
allowed  by  the  Prussian  law),  and  were  dishonoured,  and  were  returned 
protested  to  the  plaintiffs  by  their  correspondents  at  Vienna.  Imme- 
diate notice  of  the  dishonour  was  given  to  the  defendants,  and  the 
amount,  with  interest  and  expenses  (12582. 18s.  Id.),  demanded  of  them. 

The  defendants  insisted  that  they  were  only  liable  for  the  value  in 
♦5441  ®*®^^^^8  money  of  florins  18,708.  Tc.  on  *the  day  the  bills  became 
-'  due,  with  interest  and  expenses, — ^which,  at  the  then  rate  of 
exchange,  would  be  9522.  12«.  9(2. ;  and,  this  latter  sum  having  been 
paid  into  court,  the  amount  in  dispute  between  the  parties  was  306L 
5«.  4d. 

The  contest  at  the  trial  was,  whether  (as  the  defendants  contended) 
the  plaintiffs  were  entitled  to  the  value  at  Vienna  on  the  day  the  bills 
became  due  of  the  number  of  florins  which  they  represented|  and  the 
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interest  and  expenses  incurred  in  consequence  of  their  dishonour ;  or  (as 
the  plaintiffs  contended)  whether  the  holders  had  the  option  of  demand- 
ing back  the  sum  they  had  paid  for  the  purchase  of  the  bills,  or  of  having 
recourse  to  the  recambio  account,  whichever  they  should  find  most  to 
their  advantage. 

It  was  conceded  that  the  holder  would  have  been  entitled  to  demand 
back  the  sum  he  gave  for  the  bills,  if  they  had  been  returned  for  non- 
acceptance. 

On  the  part  of  the  plaintiff's,  several  witnesses  were  called  to  prove 
the  usage  of  merchants  in  London  on  the  subject  to  be  as  they  contended. 
The  evidence  was  objected  to,  but  received  by  the  Chief  Justice,  subject 
to  a  motion.  These  witnesses  were,  Mr.  Rawlings,  of  the  house  of 
Hambro  k  Sons,  German  merchants  and  bankers, — Mr.  Cohen,  who 
managed  the  foreign  bill  department  at  Messrs.  Rothschild's, — M. 
Bordier,  a  French  merchant  and  banker, — Mr.  Raphael,  a  merchant 
having  extensive  dealings  in  American  bills, — M.  Mieville,  a  foreign 
banker, — ^Mr.  Sharp,  a  merchant  and  broker, — Mr.  Newton,  a  broker 
and  notary, — and  Messrs.  Woollaston,  Jourdain,  Ripley,  Meyer,  and 
Knowles,  exchange  and  bill  brokers, — all  of  whom  had  had  extensive 
dealings  in  foreign  bills :  and  they  all  stated  that  they  invariably,  in 
settling  foreign  dishonoured  bills,  if  they  found  it  to  their  advantage, 
claimed  and  exercised  the  option  for  which  the  plaintiffs  contended. 

*0n  the  other  hand,  Mr.  Wade,  the  broker  who  had  negotiated  r^c^c 
the  sale  of  the  bills  in  question  for  the  defendants,  Mr.  Page,  a  '- 
clerk  in  Barings'  house,  of  great  experience,  and  Messrs.  Schroder, 
Siordet,  Im  Thum,  Benecke,  Godefroi,  Lemm^,  Cox,  Bischofisheim, 
Rohrweger,  and  Weber, — merchants  and  brokers,  all  more  or  less  ex- 
tensively engaged  in  foreign  bill  transactions, — deposed  that  they  had 
never  heard  of  the  alleged  custom  of  resorting  to  the  price  paid  for  the 
purchase,  in  the  case  of  a  dishonoured  foreign  bill,  but  always  settled 
upon  the  recambio  account. 

In  his  instruction  to  the  jury,  the  Lord  Chief  Justice  said, — Ordinarily 
speaking,  the  contract  of  the  drawer  of  a  bill  of  exchange  is  a  condi* 
tional  contract  to  become  liable  in  case  the  acceptor  should  refuse  pay- 
ment at  maturity, — a  conditional  liability  in  that  case  to  indemnify  the 
holder  against  the  non-performance  by  the  acceptor  of  his  contract :  and, 
where  the  money  is  payable  in  our  currency,  no  question  can  arise.  If 
the  acceptor  of  a  bill  for  lOOi.  does  not  pay  the  bill  at  maturity,  the 
drawer  is  bound  to  pay  that  sum,  with  interest  and  expenses,  to  indem- 
nify the  holder.  But  here,  the  bill  is  drawn  in  pounds  sterling,  and  is 
drawn  upon  a  merchant  at  Vienna,  who  is  to  pay  in  florins  at  the 
exchange  endorsed  thereon ;  and  the  effect  of  that,  according  to  the 
evidence,  is,  exactly  as  if  it  had  been  a  bill  for  so  many  florins  as  the 
sum  mentioned  in  the  bill  would  amount  to  at  the  exchange  specified  by 
the  endorsement.  The  contract,  therefore,  of  the  acceptor,  was,  to  pay 
so  many  florins  at  the  maturity  of  the  bills :  and  the  drawer  here  says 
that  he  performs  his  duty  by  paying  as  many  florins  as  the  acceptor  was 
bound  to  pay,  and  the  expenses  occasioned  by  the  acceptor's  default. 
The  plaintiffs,  the  holders,  on  the  other  hand,  insist  that  they  are 
entitled  to  be  paid  according  to  the  value  of  the  florin  at  the  time  they 
purchased  the  bills. 

C.  B.  H.  8.  VOL.  vin. — 21 
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^r^/»-i  ^After  observing  upon  the  evidence  given  in  support  of  and 
-^  Against  the  alleged  custom,  his  Lordship  proceeded: — But  there 
are  m^ny  general  considerations  which,  as  mercantile  men,  it  is  highly 
importB.nt  that  you  should  have  in  your  minds  before  you  dispose  of  this 
questi^xi,  which  seeks  to  place  the  law  of  England  with  respect  to  the 
liabili<^7  of  the  drawers  of  foreign  bills  in  a  position  different,  as  far  as 
I  can  see,  from  any  other  known  mercantile  law.  In  all  my  experience, 
I  must  say  I  never  met  with  any  allusion  to  the  custom  or  usage  here 
sought  to  be  set  up.  The  ordinary  right  of  the  holder  of  a  dishonoured 
bill  being  such  as  I  have  before  stated,  it  seems  to  me  that  the  claim  of 
the  plaintiffs  in  this  case  introduces  an  anomaly;  and,  seeing  the 
importance  of  the  subject,  it  behoves  you,  before  you  establish  such  a 
usage  by  your  verdict,  to  be  thoroughly  satisfied  that  it  is  borne  out  by 
the  evidence.  You  will  take  into  account,  that,  as  far  as  the  German  law 
is  concerned,  it  is  clear, — indeed,  it  is  conceded  on  all  hands, — that, 
when  the  bills  were  presented  to  Thornton  for  payment,  and  payment 
was  refused,  the  German  holder  was  only  entitled  to  draw  upon  what  h 
called  the  recambio  account,  that  is,  for  such  an  amount  in  pounds  ster- 
ling as  would  on  the  21st  of  June,  the  day  of  dishonour,  have  recouped 
him  the  number  of  florins  which  Thornton  the  acceptor  ought  to  hare 
paid,  with  interest  and  charges.  It  seems,  therefore,  strange,  that,  when 
the  bill  gets  back  to  London,  the  purchaser  of  the  bill  should  be  entitled 
to  claim  from  the  drawer  a  different  amount  from  that  which  would  have 
satisfied  the  contract  in  Vienna.  With  regard  to  bills  drawn  in  London, 
there  would  be  nothing  on  their  face  to  show  how  much  the  endorsees 
had  given  for  them :  so  that,  if,  instead  of  being  drawn  in  Liverpool,  the 
bills  in  question  had  been  drawn  in  London,  the  holders  would  only 
i^f^n-i  *hsLve  been  entitled  to  demand  the  sum  in  pounds  sterling  which 
^  would  at  the  time  of  the  dishonour  have  been  represented  by 
florins  at  the  exchange  of  11  fl.  5  c.  If  the  holders  were  allowed  to 
claim  the  sum  they  paid  for  the  purchase  of  the  bills,  they  would  be 
claiming  something  which  did  not  appear  to  be  the  contract  upon  the 
face  of  the  instrument.  The  amount,  too,  might  vary  in  the  case  of 
different  endorsers ;  and  so,  instead  of  the  measure  of  damages  being 
regulated  by  some  standard  common  to  all  the  parties  through  whose 
hands  the  bills  pass,  each  might  claim  a  different  amount,  according  to 
the  price  he  paid  for  the  bills. 

His  Lordship  then  proceeded  to  comment  on  the  evidence  given  by 
the  plaintiffs  to  establish  the  custom  they  relied  on ;  and  he  observed, 
that,  although  one  of  the  witnesses,  Mr.  Rawlings,  had  spoken  to  the 
option  to  claim  from  the  drawers  the  sum  given  for  the  purchase  of  the 
bill  having  been  exercised  to  the  extent  of  about  25  per  cent,  of  the 
cases  which  had  occurred  in  his  experience,  yet  all  the  others  agreed  that 
it  was  only  occasionally  that  it  was  to  the  holder's  interest  to  settle  upon 
any  other  than  the  recambio  principle :  and  there  never  has  been  an 
instance  of  the  option  being  enforced  in  a  court  of  law.  Nor  does  the 
claim  now  put  forward  by  the  plaintiffs  appear  to  be  recognised  by  any 
writer  upon  the  law  of  bills  of  exchange,  or  by  any  book  of  authority, 
with  the  exception  of  a  passage  to  which  my  attention  has  been  drawn 
in  Pardessus,  Cours  de  Droit  Commercial,  Vol.  1,  §  437,  which,  how- 
ever, to  my  mind,  does  not  go  quite  far  enough. 

If  the  damages  are  to  be  measured  by  what  the  acceptor  ought  to 
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have  paid  at  the  maturity  of  the  bills,  the  defendants  are  entitled  to 
yoar  verdict,  they  having  paid  into  court,  a  sum  sufficient  to  cover  that, 
with  intere^t^  costs,  and  expenses.  If,  on  the  other  hand,  the  measure 
of  liamHges  ought  to  be  the  amount  which  the  '^'plaintiffs  paid  for  i^r  lo 
the  purchase  of  the  bills,  then  the  plaintiffs  will  be  entitled  to  ^ 
your  verdict  for  the  amount  agreed  on. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  315^,  and  leave  was 
reserved  to  the  defendants  to  move. 

James  Wilde^  Q.  C,  accordingly  in  Hilary  Term  last  obtained  a  rule 
nisi  to  enter  a  ^erdict  for  the  defendants,  on  the  ground  that  the  evi- 
dence of  custom  was  inadmissible ;  or  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  evidence  as  to  the  existence  of  the  custom. 
He  referred  ia  De  Tastet  v.  Baring,  11  East  265,  and  Story  on  Bills, 
§§  399  et  seq- 

BoviU^  Q.  C,  and  Oleasby^  in  Easter  Term,  showed  cause. — The 
damages  which  the  plaintiffs  claim  to  be  entitled  to  in  this  case  are  pre- 
cisely those  which  a  purchaser  of  goods  would  claim  on  the  seller's 
failure  to  perform  his  contract.  In  that  case,  if  the  market-price  re- 
mained the  same,  the  purchaser  would  recover  back  the  money  he  had 
paid :  but,  if  the  goods  in  the  mean  time  had  gone  up  in  price,  he  would 
be  entitled  to  recover  in  addition,  as  damages  for  the  non-delivery,  the 
difference  between  the  contract  and  the  market-price.  [Byles,  J. — 
Who  broke  the  contract  here  ?]  The  drawers  of  the  bills.  [Byles,  J. 
— What  contract  ?]  To  indemnify  the  endorsees, — to  repay  them  (on 
the  acceptor's  default)  the  sum  they  paid  them  for  the  bill,  or  to  pay  on 
the  recambio  principle,  viz.,  the  value  of  the  bill  at  the  time  of  its  matu- 
rity at  Vienna,  whichever  was  the  most  advantageous  to  them.  The 
liability  of  the  drawer,  on  the  default  of  the  acceptor,  depends  upon  the 
lav-merchant.  The  holder  is  entitled  to  damages  in  some  instances 
bejond  interest.  In  Auriol  t;.  Thomas,  2  T.  R.  52,  it  was  held,  that, 
where  a  bill  endorsed  over  was  not  duly  paid,  the  endorsee  might  charge 
the  endorser  with  interest,  ^exchange,  and  other  incidental  ex-  rutc^q 
peases,  beyond  the  amount  of  bl.  per  cent.,  if  such  charges  be  ^ 
reasonable,  warranted  by  usage,  and  not  made  a  colour  for  usury ;  and 
that  the  charge  of  10«.  per  pagoda  on  a  bill  returned  protested  from 
ladia  was  not  excessive,  though  it  was  taken  in  payment  here  at  the  rate 
of  6i.  6(2.  per  pagoda.  Buller,  J.,  there  says :  ''  It  is  now  clearly  settled 
that  the  party  is  entitled  to  take  not  only  bl.  per  cent,  for  legal  interest, 
but  also  a  reasonable  sum  for  remitting  and  other  necessary  incidental 
expenses.  The  demand  in  the  present  case  arises  upon  a  bill  of  exchange 
payable  in  India,  which,  if  not  paid  there  when  due,  would  carry  the 
interest  allowed  in  that  country ;  and  it  is  admitted  that  the  constant 
course  with  respect  to  bills  returned  protested  from  India  has  been  to 
allow  at  the  rate  of  10».  per  pagoda,  which  includes  interest,  exchange, 
and  all  other  charges.  In  Francis  t;.  Rucker,  Ambler  672,  there  being 
a  law  in  Pennsylvania,  that  bills  drawn  or  endorsed  there  on  persons  in 
£ngland,  and  protested,  should  be  paid  to  the  holder  with  20  per  cent. 
for  damage,  bills  drawn  on  a  merchant  in  England  were  accepted  by 
him :  he  then  becoming  bankrupt  before  they  were  due,  they  were  pro- 
tested for  non-payment :  and  the  drawer,  having  paid  the  money  due  on 
the  bills  and  the  20  per  cent,  to  the  holder,  was  permitted  to  prove  both 
tmder  the  comnussion.     Lord  Chancellor  Camden  said :  '^  The  nature  of 
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the  engagement  is,  to  pay  the  bills,  or  the  20  per  cent.^  the  consequential 
damages,  according  to  the  law  of  Pennsylvania,  the  same  as  if  it  had 
been  by  express  stipulation.  Every  body  must  take  cognisance  of  the 
laws  of  that  country  where  he  corresponds  and  has  dealing ;  othenrise 
there  would  be  an  end  of  trade."  That  case  was  cited  and  acted  upon 
in  a  recent  case  of  Walker  v.  Hamilton,  before  the  Lords  Justices.    In 

*5501  ^*'"*  ^*  ^*''<^^^y»  8  *Stark.  N.  P.  C.  38  (E.  C.  L.  R.  vol.  3), 
■^  upon  the  dishonour  of  a  bill  drawn  in  Demerara  upon  England 
sent  back  protested,  damages  at  the  rate  of  25  per  cent,  were  admitted 
to  be  the  customary  allowance.  The  question,  as  Lord  Ellenboroogh 
said  in  De  Tastet  v.  Barings  2  Campb.  d5,  must  depend  upon  the  usage 
of  merchants,  and  that  as  to  this  matter  varies  in  different  countries. 
The  usage  in  France  is  thus  stated  in  the  Brussels  edition  (1833)  of  tbe 
Cours  de  Droits  Commercial,  by  Pardessus,  Vol.  L,  p.  282,  §  437  :— 
^^Les  condamnations  que  le  porteur  a  droit  d*obtenir  centre  chacnn  de 
ceux  qu'il  poursuit  peuvent  consister,  ou  dans  le  montant  ezprim^  par 
la  lettre  de  change  avec  int^rdts  du  jour  du  prot^t  faute  de  paiement,  et 
les  frais ;  ou,  s'il  le  pr^f  dre,  dans  la  restitution  de  la  somme  qu  il  a 
donn^e  pour  acqu^rir  la  lettre  de  change  comme  a  droit  de  Tobtenir  un 
acheteur  dvinc^.  On  a  vu  en  effet  par  les  principes  expliqu^  no.  26, 
que  les  variations  du  change  pouvaient  dtre  telles  que  la  somme  donn^e 
pour  acqu^rir  une  lettre  se  trouv&t  plus  considerable  que  celle  qo'on 
obtiendrait  si  le  paiement  de  la  somme  ^nonc^e  dans  cette  lettre  ^tait 
effectu^  k  r^ch^ance.  Le  porteur  a,  s*il  le  pr^f  ^re,  la  faculty  de  tirer 
du  lieu  dans  lequel  la  lettre  ^tait  payable,  sur  le  tireur  ou  sur  Tan  des 
endosseurs,  une  autre  lettre  de  change  qui  se  compose, — 1.  du  principal 
de  celle  qui  a  ^t^  protest^e  et  des  int^rdts  i  compter  du  jour  du  protSt,— 
2.  des  frais  de  protSt,— ^.  des  autres  frais  legitimes,  tels  que  ceox  de 
commission  de  banque  ou  courtage,  et  de  voyage,  &  la  charge  par  loi 
d'affirmer,  sUl  en  est  requis,  qu'il  est  venu  expr^s,— 4.  des  d^bours^s  dn 
timbre  et  du  port  des  lettres  que  le  d^faut  de  paiement  a  pu  forcer 
d'dcrire.  Cette  nouvelle  lettre  de  change  s'appelle  retraite;  elle  ne 
doit  pas  exc^der  ce  qu'a  v^ritablement  droit  de  demander  celui  qae  la 
tire :  il  est  done  n^cessaire  que  la  preuve  justificative  Taccompagne.  Cette 
y r  r|-i  *preuve  s'^tablit  par  un  compte  de  retouTj  qui  doit  6tre  joint  a  la 
-*  retraite,  ainsi  que  le  prot^t,  ou  une  Expedition  de  cet  acte.  Ce 
compte  doit  6noncer  le  nom  de  celui  sur,qui  la  retraite  est  faite,  parceqne, 
sans  cela,  il  ne  serait  pas  possible  de  reconnaitre  si  le  compte  est  relatif 
&  la  lettre  qu'il  accompagne,  et  d'Eviter  les  fraudes  qui  pourraient  r^- 
suiter  de  cette  incertitude.  II  doit  (^galement  Enoncer  le  prix  du  change 
auquel  la  retraite  est  n^goci^e,  qu'on  nomme  reehange.**  *'  Ce  rechange 
(§  488)  est  TindemnitE  que  le  tireur  de  la  retraite  paie  &  celui  qui  lai  en 
compte  le  montant  en  monnaie  effective,  indemnity  qui  depend,  comme 
le  change  lui-mSme,  de  diverses  circonstances  qui  le  modifient  suivaol 
les  regies  que  nous  avons  donnas  nos.  26  et  suiv.  Pour  laisser  le  moins 
possible  k  I'arbitraire,  on  a  posE  des  bases,  en  indiquant  le  cours  d'apr^ 
lequel  le  rechange  devait  Stre  determine.  Ce  cours  pent  varier  selon 
que  la  retraite  est  faite  sur  le  tireur  ou  sur  Tun  des  endosseurs ;  et  les 
rtgles  g^n^rales  des  contrats  servent  de  guide  dans  ce  cas.  L'endosaeor 
est,  comme  nous  avons  eu  occasion  de  le  dire,  un  veritable  tireur  i 
regard  de  celui  k  qui  il  a  c6i4  la  lettre  de  change.  Mais  sous  ce  rap- 
port,  et  quand  on  veut  agir  centre  lui,  ce  n'est  pas  le  lieu  d'oii  cette 
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lettre  a  ^t^  tir^  originairement  qui  pent  6tre  consid^r^  comme  celui  d'oi 
il  Ta  tir^e,  c^est  le  liea  ou  il  a  fait  sa  D^gociation  par  rendossement. 
Ainsi,  le  rechange  se  r^gle,  i  regard  da  tireur,  par  le  cours  da  change 
du  lien  od  la  lettre  ^tait  payable,  sur  celui  d'oii  elle  a  ^t^  tir^ ;  et,  i 
I'^gard  des  endosseurs,  il  se  rfegle  sur  le  cours  da  change  du  lieu  oii  la 
lettre  a  ^t^  remise  ou  ndgoci^  par  euz«  sur  celui  oii  le  remboursement 
s'efiectue/'  [Erle,  C.  J. — Tou  contend  that  the  usage  varies  with  the 
different  countries  upon  which  the  bill  is  drawn.]  In  Hambro,  the  usage 
is  in  favour  of  the  defendants'  contention:  see  the  Hambro  *£x-  rutceo 
change  Law  1811.  But,  according  to  the  Prussian  Code  of  1849,  ^ 
articles  49 — 52,  it  is  the  other  way.  Pothier  du  Gontrat  de  Change, 
Part  1,  ch.  rV.,  art.  58,(a)  lays  down  the  law  thus, — "  L'obligation  prin- 
cipale  et  primitive  que  le  tireur  contracte  par  ce  contrat  de  change 
eovers  Tautre  contractant,  est  de  lui  payer,  par  le  moyen  d'une  lettre 
de  change,  au  temps  et  au  lieu  oonvenus,  Targent  qu'il  lui  a  donn^  i 
recevoir  en  ^change  de  I'argent  ou  autre  valeur  de  la  lettre  qu'il  a  re^u 
ou  qu'il  doit  recevoir  ici  de  lui.  Le  tireur,  par  ce  contrat,  s'oblige 
envers  Tautre  partie  de  lui  faire  donner  au  temps  et  au  lieu  convenus, 
Don  pas  pr^is^ment  et  d^termin^ment  tels  sacs  d'argent  qu'il  a  faia 
remettre  pour  cet  effet  i,  celui  sur  qui  la  lettre  est  tir4e,  mais  une  oer- 
taine  somme  d'argent ;  il  se  rend  d^biteur,  aon  certorum  corporum,  sed 
quantiutis.  C'est  pourquoi,  s'il  arrivait  que  celui  sur  qui  la  lettre  est 
tir&  vint  k  perdre  par  une  force  majeure  les  fonds  qui  lui  ont  6tj6  remis 
par  le  tireur  pour  Tacquittement  de  la  lettre  de  change,  put4,  par  le 
pillage  de  sa  maison  dans  une  s^ition ;  le  tireur  ne  serait  pas  pour  cela 
iib^ri  de  son  obligation :  car,  le  principe  que  la  perte  de  la  chose  due, 
qui  survient  par  une  force  majeure,  tombe  sur  le  cr^ncier,  et  libdre  le 
dibiteur,  n'a  d'application  qu'i  T^ard  des  obligations  de  corps  cer- 
tains :  mais  il  n'en  pent  avoir  i  regard  des  obligations  d'une  somme 
d'argent,  &  regard  desquelles  au  contraire  la  loi  11,  Cod.  si  cert,  pet., 
dit:  Incendium  sere  aUeno  non  exuit  debitorem.  Yoyez  notre  Traits 
des  Obligations,  n.  658."  The  learned  author  goes  on,  art.  59, — ^'  De 
Tobligation  principals  que  le  tireur  contracte  envers  Tautre  partie,  de  lui 
faire  payer  au  temps  et  au  lieu  convenus  une  certaine  somme  d'argent 
par  le  moyen  d'une  lettre  de  change,  derivent, — 1.  Tobligation  de  lui 
foamir  la  ^lettre  de  change, — 2.  celle  des  dommages  et  int^rSts,  r^eeo 
an  cas  qu'elle  ne  soit  pas  acquitt^  k  r&sh^nce,  ou  de  la  restitu-  '- 
tion  de  la  valeur  qui  a  6t6  donn^e,  au  choix  du  donneur  de  valeur." 
He  there  treats  it  as  a  matter  derived  from  the  principal  oblieation ; 
which  is  entirely  in  accordance  with  the  principles  of  our  law.  If  1  pay  a 
man  1000^  for  a  cargo  of  wheat,  and  he  fails  to  fulfil  his  contract,  I  have 
the  option  of  suing  him  for  the  recovery  back  of  the  money,  or,  if  the 
market  has  in  the  mean  time  risen  so  as  to  make  it  more  to  my  interest 
to  do  BO,  I  may  adhere  to  the  contract*  and  sue  him  for  damages  for 
the  breach  of  it.  So,  here,  the  defendants,  having  failed  to  perform 
their  contract  by  delivering  to  the  plaintiffs  the  stipulated  number  of 
florins  at  Vienna  on  the  21st  of  June,  1859,  are  bound  to  restore  the 
plaintiffs  to  their  original  position,  by  returning  them  the  amount  they 
paid  for  the  bargain.  In  Byles  on  Bills,  7tTi  edit.  865,  it  is  said : 
^'  Re*exchange'  is  the  expense  incurred  by  the  bill  being  dishonoured  in 
a  foreign  country,  in  which  it  was  payable,  and  returned  to  the  country 

(a)  OBarroi  de  Pothier,  par  Ihipla  (Parii,  1835),  toL  8,  p.  U7. 
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in  which  it  was  made  or  endorsed,  and  there  taken  up:  the  amoant  of 
it  depends  on  the  course  of  exchange  between  the  two  coantries.  The 
nature  of  the  transaction  is  this, — h  merchant  in  London  draws  on  his 
debtor  in  Lisbon  n  bill  in  favour  of  A.,  for  so  much  in  the  currency  of 
Portugal,  for  which  he  receives  of  A.  its  corresponding  value  at  the 
time  in  English  currency.  Sometimes  a  bill  for  that  amoant  in  Portn- 
guese  currency  can  be  purchased  in  London  for  les.^,  sometimes  it  will 
fetch  more  English  money,  according  to  the  course  of  exchange.  Sup- 
pose the  rate  of  exchange  to  fall  when  the  bill  becomes  due;  that  is, 
suppose  it  requires  in  London  more  English  money  to  purchase  a  bill  on 
Lisbon  for  the  same  sum,  and  that  in  Lisbon,  to  replace  it,  a  larger  bill 
^ffr  4-1   must  be  drawn  on  ^London,  A.,  the  holder,  has  a  right  to  the 

J  payment  of  that  sum  in  Portugue«e  currency  at  Lisbon.  The  bill 
is  dishonoured ;  he,  the  holder,  is  therefore  entitled  to  recover  of  the 
drawer,  not  only  the  value  which  he  formerly  gave  for  the  bill,  but  as 
much  as  he  must  draw  a  bill  for  in  Lisbon  on  London,  in  order  to  replace, 
at  the  time  and  on  the  spot  when  and  where  the  bill  should  have  been 
paid,  the  sum  which  he  was  entitled  to  receive:"  citing  DeTastetr. 
fearing,  11  East  265,  2  Campb.  65.  In  Story  on  Bills,  §  399,  the  rale 
is  thus  stated, — "  In  respect  to  the  drawers  and  endorsers  of  bills  of 
exchange  which  have  been  dishonoured  either  by  non-acceptance  or  non- 
payment, they  are  ordinarily  liable  to  the  holder  for  the  principal  sum, 
and  interest,  and  the  damages  and  expenses  incurred  by  the  dishonoar. 
These  damages  may,  according  to  the  law  of  different  countries,  vary 
in  their  amount  and  in  the  mode  of  ascertaining  them.  But  the  same 
general  principles  of  the  law  merchant  pervade  the  systems  of  most,  if 
not  of  all,  commercial  nations  in  modern  times,  founded  upon  a  large 
and  comprehensive  equity.  The  principal  sum  is,  of  course,  ascertained 
by  its  true  or  par  value  at  the  place  of  acceptance  or  payment.  The 
damages,  in  the  absence  of  any  positive  or  customary  rule,  are  ascer- 
tained by  the  rate  of  re-exchange  between  the  country  where  the  bill  ia 
accepted  and  the  country  where  the  bill  is  drawn,  in  the  case  of  the 
drawer ;  and  between  the  former  and  the  country  where  the  bill  is  en- 
dorsed, in  the  case  of  the  endorser.  The  interest  is  allowed  according 
to  the  law  of  the  place  where  the  money  is  due  and  ought  to  be  paid; 
and  the  expenses  are  the  ordinary  charges  of  protesting  the  bill,  and 
other  incidental  expenditures."  In  the  note  reference  is  made  to  3 
Kent's  Commentaries  115,  where  it  is  said:  ''The  engagement  of  the 
drawer  and  endorser  of  every  bill  is,  that  it  shall  be  paid  at  the  proper 
^;'-^-i   time  and  place;  *and,  if  it  be  not,  the  holder  is  entitled  to 

-»  indemnity  for  the  loss  arising  from  this  breach  of  contract.  The 
general  law  merchant  of  Europe  authorizes  the  holder  of  a  protested 
bill  immediately  to  redraw  from  the  place  where  the  bill  was  payable, 
on  the  drawer  or  endorser,  in  order  to  reimburse  himself  for  the  princi- 
pal of  the  bill  protested,  the  contingent  expenses  attending  it,  and  the 
new  exchange  which  he  pays.  His  indemnity  requires  him  to  draw  for 
such  an  amount  as  will  make  good  the  face  of  the  bill,  together  with 
interest  from  the  time  it  ought  to  have  been  paid,  and  the  necessary 
charges  of  protest,  postage,  and  broker's  commission,  and  the  current 
rate  of  exchange  at  the  place  where  the  bill  was  to  be  demanded  or 
payable,  on  the  place  where  the  bill  was  drawn  or  negotiated.(a)    The 

(a)  See  Gibbs  r.  Fremont,  0  Excb.  25,1  where  25  per  cent  wai  allowed  for  interest  on  billi 
drawn  and  negotiated  in  California. 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)        655 

law  does  not  insist  upon  an  actaal  redrawing,  but  it  enables  the  holder 
to  recover  what  would  be  the  price  of  another  new  bill  at  the  place 
where  the  bill  was  dishonoured,  or  the  loss  on  the  re-exchange ;  and  this 
it  does  by  giving  him  the  face  of  the  protested  bill,  with  interest,  ami 
the  necessary  expenses,  including  the  amount  or  price  of  the  re- ex- 
change." Story,  in  §  405,  speaking  of  the  French  law,  says :  "  The 
bolder,  upon  the  dishonour  by  non-payment,  has  an  election  either  to 
receive  from  the  antecedent  parties  to  the  bill  the  amount  expressed 
therein,  with  interest  from  the  protest  for  non-payment,  and  the  expenses 
thereof:  or,  if  he  prefers  it,  the  restitution  of  the  sum  to  obtain  the 
bill  of  exchange ;  or,  if  he  prefers  it,  he  has  a  right  to  redraw  from 
the  place  where  the  bill  is  payable,  upon  the  drawer  or  the  endorsers 
another  bill  of  exchange  (or  re-exchange,  or,  as  it  is  usually  called  in 
the  French  law,  retraite),  for  the  amount  of  the  principal  sum  of  the 
protested  bill,  and  interest  from  the  date  of  the  protest,  the  expenses 
of  the  ^protest,  and  the  other  lawful  expenses,  such  as  commis-  r:|ecrp 
sions  or  brokerage,  or  journeys  when  requisite  to  obtain  payment,  *- 
and  the  necessary  stamp  duties,  and  postage ;  provided  these  expenses 
do  not  exceed  what  of  right  are  demandable." 

In  order  to  show  what  was  the  usage  in  London  in  respect  of  foreign 
bills  returned  dishonoured,  it  was  necessary  to  call  witnesses.  The  rule 
is  well  stated  by  Parke,  B.,  in  delivering  the  judgment  of  the  court  in 
Hutton  V.  Warren,  1  M.  &  W.  466,  475, f — "  It  has  long  been  settled, 
that,  in  commercial  transactions,  extrinsic  evidence  of  custom  and  usage 
b  admissible  to  annex  incidents  to  written  contracts,  in  matters  with 
reference  to  which  they  are  silent.  The  same  rule  has  also  been  applied 
to  contracts  in  other  transactions  of  life,  in  which  known  usages  have 
been  established  and  prevailed :  and  this  has  been  done  upon  the  prin- 
ciple of  presumption,  that,  in  such  transactions,  the  parties  do  not  mean 
to  express  in  writing  the  whole  of  the  contract  by  which  they  intended 
to  be  bound,  but  a  contract  with  reference  to  those  known  usages.''  So, 
in  2  Taylor  on  Evidence,  §  1067,  it  is  said :  "  Parol  evidence  of  usage 
or  custom  is  not  confined  to  cases  where  the  written  instrument  is 
expressed  in  ambiguous  technical  language ;  for,  it  is  certainly  some- 
times admissible  to  annex  incidents^  as  it  is  termed, — that  is,  to  show 
what  things  are  customarily  treated  as  incidental  or  accessorial  to  the 
principal  thing  which  is  the  subject  of  the  contract,  or  to  which  the 
instrument  relates.  For  instance,  though  a  bill  of  exchange  or  promis- 
sory note  is  silent  as  to  any  days  of  grace,  parol  evidence  of  the  known 
and  established  usage  of  the  country  or  place  where  the  bill  or  note  is 
payable,  is  admissible  to  show  on  what  day  the  gracci  expired."  This 
rule,  which  is  expressed  by  the  maxim.  In  contractis  tacit<^  insunt  quss 
sunt  moris  et  consuetudinis,  is  adopted  in  the  notes  *to  Wiggles-  r^rzn 
worth  V.  Dallison,  in  1  Smith's  Leading  Cases  300.  In  Mellish  ^ 
V,  Simeon,  2  H.  Bl.  878,  as  well  as  in  De  Tastet  v.  Baring,  2  Gampb. 
65,  and  Gantt  v.  Mackenzie,  8  Campb.  61,  this  was  treated  as  a  question 
for  the  jury.  Eyre,  C.  J.,  in  Mellish  v.  Simeon,  says:  "The  drawer 
must  pay  for  all  the  consequences  of  the  non-payment,  and  the  loss  on 
the  re-exchange  seems  to  me  to  be  a  part  of  the  damages  arising  from 
the  contract  not  being  performed." 

Lush^  Q.  C,  and  nonymaUy  in  support  of  the  rule. — The  law  of  bills 
of  exchange  has  now  become  part  of  the  settled  law  of  England. 
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Though  formerly  a  foreign  bill  might  have  been  accepted  bj  parol,  the 
amount  which  it  represented  was  always  required  to  be  in  writing. 
The  contract  of  the  drawer  is,  a  contract  to  indemnify  the  holder  against 
the  default  of  the  acceptor.  The  usage  sought  to  be  set  up  by  the 
plaintiffs  would  make  the  contract  one  varying  in  amount,  as  the  claim 
nappened  to  be  made  against  the  drawer  or  a  subsequent  endorser. 
Where  the  bill  is  returned  for  non-acceptance,  the  holder  cannot  bare 
recourse  to  the  recambio  account :  all  he  can  do,  is,  to  reclaim  the  sum 
he  paid  for  the  bill,  by  reason  of  the  failure  of  consideration.  The  lair 
is  correctly  stated  in  the  argument  of  Sir  Yicary  Gibbs  in  the  case  of 
De  Tastet  v.  Baring,  11  East  269, — '^  The  nature  of  the  transaction 
which  gives  rise  to  the  question  of  exchange  and  re-exchange,  is  this : 
— A  merchant  draws  on  his  debtor  in  Lisbon  a  bill  in  favour  of  another 
for  so  much  money  in  the  currency  of  Portugal,  for  which  he  receires 
its  corresponding  value  at  the  time  in  English  currency ;  and  that  cor- 
responding value  fluctuates  from  time  to  time,  according  to  the  greater 
or  lesser  demand  there  may  be  in  the  London  market  for  bills  on  Lisbon, 
^^581  ^^^  ^^^  facility  of  obtaining  them :  the  difference  of  that  *Talae 

-^  constitutes  the  rate  of  exchange  on  Lisbon.  The  like  circum- 
stances and  considerations  take  place  at  Lisbon,  and  constitute  in  like 
manner  the  rate  of  exchange  on  London.  When  the  holder,  therefore, 
of  a  London  bill  drawn  on  Lisbon  is  refused  payment  of  it  in  Lisbon, 
the  actual  loss  which  he  sustains  is  not  the  identical  sum  which  he  gare 
for  the  bill  in  London,  but  the  amount  of  its  contents  if  paid  at  Lisbon, 
where  it  was  due,  and  the  sum  which  it  will  cost  him  to  replace  that 
amount  upon  the  spot  by  a  bill  upon  London,  which  he  is  entitled  to 
iraw  upon  the  persons  there  who  are  liable  to  him  upon  the  former  bill 
l^hat  cost,  whatever  it  may  be,  constitutes  his  actual  loss  and  the  charge 
for  a  re-exchange.''(a)  Story,  in  §400,  says:  ''By  re-exchange,  in 
the  commercial  sense  here  alluded  to  (in  the  section  cited  on  the  other 
side,  399),  is  meant,  the  amount  for  which  a  bill  can  be  purchased  in 
the  country  where  the  acceptance  is  made,  drawn  upon  the  drawer  or 
endorser  in  the  country  where  he  resides,  which  will  give  the  holder  of 
the  original  bill  a  sum  exactly  equal  to  the  amount  of  that  bill  at  the 
time  when  it  ought  to  be  paid,  or,  when  he  is  able  to  draw  the  re- 
exchange  bill,  together  with  his  necessary  expenses,  and  interest;  for, 
that  is  precisely  the  sum  which  the  holder  is  entitled  to  receive,  and 
which  will  indemnify  him  for  its  non-payment."  For  confirmation 
of  this  the  learned  author  refers  to  8  Kent.  Com.  115.  He  also  refers 
to  Heineccius  de  Camb.  cap.  4,  §  45,  who  says :  ''  Per  cambiam 
intelligiter  ipsa  summa  qu»  solvenda  erat,  nee  tamen  soluta  est. 
Becambium  (recambio),  quod  vocant  den  Wieder-Ruck-Geger-Wechsel, 
in  eo  consistit  quod  prsdsentans,  non  acceptatis  litteris  cambialibus,  a 
tertio  mutnam  sumit  pecuniam,  et  pro  e&  litteras  cambiales  trassat  ad 
trassantem.  Quum  vero  id  sine  impendiis  fieri  nequeat,  damnum 
*^^91  *il^ud  omne  repetitur  sub  nomine  recambii."     He  also  refers  to 

-I  Pardessus,  and  to  Pothier  du  Contrfit  de  Change,  Part  I.,  c.  iv., 
§  64,  which  is  as  follows, — ^'  Celui  qui  a  fourni  la  lettre  de  change  doit 
quelquefois  rembourser  le  reehange  a  celui  i»  qui  il  Ta  fournie.  Poar 
savoir  ce  que  c'est  que  ce  reehange^  il  faut  observer  que  celui  i,  qui  It 

(a)  Adopted  in  Btory  on  BUIb,  }  401,  M  a  eorrect  UlwtnUoa  of  tbe  ralgoet 
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lettre  a  ete  fournie  pent,  en  cas  de  refus  de  paiement  de  la  lettre,  apr^s 
avoir  fait,  son  protSt,  prendre  d'un  banquier  du  lieu  oil  la  lettre  ^tait 
payable,  une  somme  d'argent  pareille  k  celle  port^e  par  la  lettre  qui  n'a 
pas  etk  acquitt^,  et  donner  i  ce  banquier,  en  ^change  de  Targent  qu'il 
revolt  de  lui,  une  lettre  de  change  de  cette  somme  tir^e  k  vue  sur  celui 
qui  lui  avoit  fourni  la  sienne,  ou  sur  quelque  autre  personne.  Si,  pour 
avoir  cet  argent  en  Change  de  cette  lettre,  il  a  pay^  k  ce  banquier  un 
droit  de  change,  parceque  I'argent  alors  gagnait  sur  les  lettres,  ce  droit 
de  change  qu'il  a  pajl  k  ce  banquier  pour  avoir  Targent  done  il  avait 
besoin,  est  ce  qu'on  appelle  le  rechange,  dont  il  doit  £tre  rembourse^  par 
celai  qui  lui  a  fourni  la  lettre  dont  on  lui  a  refua^  le  paiement.  Celui  k 
qui  la  lettre  a  ^t^  'fournie,  pour  pouvoir  se  faire  rembourser  de  ce  re- 
change,  est  tenu  de  justifier  par  des  pieces  valables  qu'il  a  pris  de  Targent 
dans  le  lieu  auquel  la  lettre  qui  lui  a  i^t^  fournie  ^tait  tir^.  (Ordon- 
nance  de  1673,  tit.  6,  art.  7.)  L'intdrSt  de  ce  rechange  ne  lui  est  dfi 
que  du  jour  dela  demande."  The  passage  cited  from  the  Brussels  edi- 
tion of  Pardessus  of  1833,  was  corrected  in  the  Paris  edition  of  1841, 
upon  the  authority  of  two  decisions  in  the  Court  of  Cassation.  It  there 
stands  as  follows : — *'  Les  condamnations  que  le  porteur  a  droit  d'obtenir 
centre  chacun  de  ceux  qu'il  poursuit,  consistent  dans  le  montant  exprim^ 
par  la  lettre  de  change,  avec  int^rSts  du  jour  du  protdt  faute  de  paiement 
(Rejit,  5  Mars,  1807,  D.  7,  1,  191.  Cassation,  26  Janvier,  1818,  D. 
18,  1,  264),  et  les  frais.  *I1  pourrait  se  faire  n&inmoins,  que  r^rgQ 
lors  de  la  n^gociation  de  la  traite,  le  preneur  eut  donn^  au  tireur,  ^ 
pour  Tobtenir,  une  somme  plus  forte  que  celle  que  la  lettre  exprime. 
Ce  cas  peut  ^tre  le  r&ultat  des  variations  de  change  dont  nous  avons 
parl^  n.  26.  Supposons,  en  effet,  que  le  15  Janvier,  Pierre,  n^gociant 
li  Lyon,  ait  tir^  au  profit  de  Paul  une  lettre  de  dix  mille  fr.  payable  k 
Paris  le  15  Mai.  Au  moment  oil  le  n^ociation  a  ^t^  faite,  le  change  de 
Ljon  gagnait  k  Paris  de  telle  sorte  que  Paul  a  donn^  dix  mille  quatre 
cents  fr.,  ou  mSme  plus,  pour  obtenir  la  lettre  de  dix  mille  fr.  Le  por- 
teur non  pay^,  qui  Taddresse  au  tireur,  ou  le  preneur  qui,  par  Teifet  des 
recours  successifs,  s'addresse  k  ce  mGme  tireur,  peut-il  lui  demander  les 
dix  mille  quatre  cents  fr.  moyennant  lesquels  il  prouve  qu'il  avait  achetd 
la  lettre  de  dix  mille  fr.  ?  Pour  Taffirmative  on  peut  dire  qu'il  est  dans 
la  meme  situation  qu*un  acheteur  evince  qui  a  le  droit  de  demander  la 
restitution  du  prix  pay6  par  lui,  outre  ses  dommages-int^rSts.  Mais  un 
ezamen  plus  attentif  conduit  k  abandonner  cet  opinion.  Quelque  soit 
le  prix  que,  dans  sa  convenance,  et  pour  ^viter  un  transport  d'argent, 
Paul  ait  jug^  convenable  de  donner  afin  d'avoir  une  lettre  de  change  de 
*dix  mille  fr.  sur  Paris,  il  n'a  droit  qu'a  cet  somme:  c'est  la  seule  chose 
qui  lui  ait  ^t^  promise,  et  qui  lui  soit  due :  c'est  done  la  seule  chose  qu'il 
ait  droit  d'exiger:  Cassation,  17  Frimaire,  an  5,  £.  No.  8,  page  282; 
Cassation,  11  Prairial,  an  5,  B.  No.  10,  p.  287.  Mais  une  autre  ressource 
est  ouverte  au  porteur,  et  il  peut  en  user  suivant  qu'il  y  trouve  plus 
d'int^rSt.  II  a,  s'il  le  pr^f  ^re,  la  faculty  de  tirer  du  lieu  dans  lequel  la 
lettre  ^tait  payable,  sur  le  tireur  ou  sur  I'un  des  endosseurs,  une  autre  lettre 
de  change,  qui  se  compose,-*— 1.  du  principal  de  celle  qui  a  ^t^  protest^e, 
et  des  interSts  a  compter  du  jour  du  protdt, — 2.  des  frais  de  protdt, — 8. 
des  autres  frais  legitimes,  tel  que  ceux  de  commission  de  banque  ou 
^courtage,  et  de  voyage,  k  la  charge  par  le  porteur  d'affirmer,  r^^egi 
s'il  en  est  requis,  qu'il  est  venu  expres, — 4.  des  d^bourses  de  ^ 
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timbre  et  port  de  lettres  que  le  defaut  de  paiement  a  pu  forcer  d'^crire. 
Cette  nouvelle  lettre  de  change  s*appelle  reehange ;  elle  ne  doit  pas 
exc^der  ce  qu'a  v^ri tablemen t  droit  de  demander  celui  qui  la  tire ;  il  est 
done  n^cessaire  que  la  preuve  justificative  Taccompagne.  Elle  s*^tablit 
par  un  compte  de  retouty  qui  doit  Stre  joint  k  la  retraite,  ainsi  que  le 

f)rot$t,  ou  une  expedition  de  Tacte  de  prot^t.  Ce  compte  doit  6noncer 
e  nom  de  celui  sur  qui  la  retraite  est  faite,  parceque,  sans  cela,  il  ne 
Berait  pas  possible  de  reconnaitre  s'il  est  relatif  ^  la  lettre  qu*il  accom- 
pagne,  et  d'^viter  les  fraudes  qui  pourraient  rdsulter  d'une  telle  incerti 
tude.  II  doit  ^galement  ^noncer  le  prix  du  change  auquel  la  retraite  est 
ndgocide,  qu'on  nom  me  reehange,*^ 

The  following  cases  were  also  referred  to, — Siggers  v.  Lewis,  1  C.  M. 
&  R.  370t ;  Castrique  v.  Bernabo,  6  Q.  B.  498  (E.  C.  L.  R.  vol.  51) ; 
Soward  t;.  Palmer,  8  Taunt.  277  (E.  C.  L.  R.  vol.  4),  2  J.  B.  Moore 
274  (E.  C.  L.  R.  vol.  4) ;  Rothschild  v.  Currie,  1  Q.  B.  43  (E.  C.  L.  E. 
vol.  41) ;  Parsons  v.  Sexton,  4  C.  B.  899  (E.  C,  L.  R.  vol.  56) ;  Fitt  v. 
Casanette,  4  M.  &  G.  898  (E.  C.  L.  R.  vol.  43);  5  Scott  N.  R.  902; 
and  Gompertz  v.  Bartlett,  2  Ellis  &  B.  849  (E.  C.  L.  R.  vol.  75). 

The  parol  evidence,  the  effect  of  which  was,  not  to  explain,  but  to 
contradict  the  written  contract,  clearly  was  inadmissible.  The  case  is 
therefore  plainly  distinguishable  from  Smith  v.  Wilson,  3  B.  &  Aid.  728 
(E.  C.  L.  R.  -vol.  5),  Hutten  v.  Warren,  1  M.  &  W.  475,t  Grant  r. 
Maddox,  15  M.  &  W.  737,t  and  cases  of  that  class.  See  Taylor  on 
Evidence,  §§  1068  et  seq.  The  observations  of  Mr.  Justice  Story  on 
this  subject,  in  giving  judgment  in  the  case  of  The  Schooner  Reeside,  2 
Sumner  667,  are  well  worthy  of  attention.  **  I  own  myself,"  he  says, 
^'  no  friend  to  the  almost  indiscriminate  habit,  of  late  years,  of  settiog 
up  particular  usages  or  customs  in  almost  all  kinds  of  business  and  trade, 
*'i6*'>l  ^^  control,  vary,  *or  annul  the  general  liabilities  of  parties  under 
^^  the  common  law  as  well  as  under  the  commercial  law.  It  has 
long  appeared  to  me  that  there  is  no  small  danger  in  admitting  such 
loose  and  inconclusive  usages  and  customs,  often  unknown  to  particular 
parties,  and  always  liable  to  great  misunderstandings  and  misinterpreta- 
tions and  abuses,  to  outweigh  the  well-known  and  well-settled  principles 
of  law.  And  I  rejoice  to  find,  that,  of  late  years,  the  courts  of  law, 
both  in  England  and  America,  have  been  disposed  to  narrow  the  limits 
of  the  operation  of  such  usages  and  customs,  and  to  discountenance  any 
further  extension  of  them.  The  true  and  appropriate  office  of  a  usage 
or  custom,  is,  to  interpret  the  otherwise  indeterminate  intentions  of 
parties,  and  to  ascertain  the  nature  and  extent  of  their  contracts,  arising, 
not  from  express  stipulations,  but  from  mere  implications  and  presnmp-* 
tions,  and  acts  of  a  dotibtful  and  equivocal  character.  It  may  also  be 
admitted  to  ascertain  the  true  meaning  of  a  particular  word  or  of  parti- 
cular words  in  a  given  instrument,  when  the  word  or  words  have  various 
senses,  some  common,  some  qualified,  and  some  technical,  according  to 
the  subject-matter  to  which  they  are  applied.  But  I  apprehend  that  it 
never  can  be  proper  to  resort  to  any  usage  or  custom,  to  control  or  vary 
the  positive  stipulations  in  a  written  contract,  and,  i,  fortiori,  not  in 
order  to  contradict  them.  An  express  contract  of  the  parties  is  always 
admissible  to  supersede,  or  vary,  or  control  a  usage  or  custom ;  for,  the 
latter  may  always  be  waived  at  the  will  of  the  parties.  But  a  written 
and  express  contract  cannot  be  controlled,  or  varied,  or  contradicted  by 
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a  usage  or  custom  ;  for,  that  would  not  only  be  to  admit  parol  evidence 
to  control,  v^ry,  or  contradict  written  contracts ;  but  it  would  be  to  allow 
mere  prej*uinption8  and  implications,  properly  arising  in  the  absence  of 
any  positive  expressions  of  intention,  to  control,  vary,  *or  con-  r*cz;o 
tradict  the  most  formal  and  deliberate  written  declarations  of  the  *• 
parties.'*  And  see  the  judgment  of  Lord  Denman.  in  Trueman  v.  Loder, 
11  Ad.  &  E.  697,  598  (E.  C.  L.  R.  vol.  89).  The  fact  of  there  being 
no  instance  on  record  ot  any  such  claim  as  this  ever  having  been  urged 
in  a  court  of  law,  is  strong  to  show  that  the  alleged  usage  has  no  ex- 
istence; and  the  conflicting  evidence  given  at  the  trial  at  all- events 
shows  that  it  was  not  one  which  was  universally  known  among  merchants, 
irithout  which  it  cannot  be  binding.  Cur.  adv.  vult. 

Btles,  J.,  now  delivered  the  judgment  of  the  court : — 

We  are  of  opinion  that  the  rule  to  enter  the  verdict  for  the  defendant 
must  be  made  absolute. 

The  main  question  in  this  case  is  this, — When  a  bill  drawn  and 
endorsed  in  England,  and  payable  abroad,  is  dishonoured  by  the  accept- 
or's non-payment,  what  is  the  extent  of  the  endorser's  liability  to  the 
holder?  The  defendants  contend  that  the  holder  is  entitled  to  the 
amount  of  the  re-exchange,  and  to  neither  more  nor  less.  This  amount 
they  have  paid  into  court.  The  plaintiffs,  on  the  other  hand,  contend, 
that  he  (the  holder)  is  entitled,  at  his  option,  either  to  the  amount  that 
he  gave  for  the  bill  in  England  or  to  the  re-exchange. 

The  solution  of  this  question  depends  pn  the  contract  of  the  endorser. 
That  contract  is  an  engagement  by  the  endorser,  that,  if  the  drawee 
shall  not  at  maturity  pay  the  bill,  he,  the  endorser,  will,  on  due  notice, 
pay  the  holder  the  sum  which  the  drawee  ought  to  have  paid,  together 
with  such  damages  as  the  law  prescribes  or  allows  as  an  indemnity. 
Sach  also  is  the  endorser's  contract  as  understood  in  America :  Story 
on  Bills  107. 

Apply  this  contract  to  the  present  case.  The  holders  are  entitled  to 
receive  a  certain  number  of  Austrian*  florins  in  Vienna  on  the  rn^^iaA 
day  when  the  bill  is  at  maturity.  They  have  in  effect  bought  ^ 
from  the  endorsers  so  many  Austrian  florins,  to  be  received  in  Vienna 
on  that  day.  It  should  seem  to  follow,  that,  on  non-payment  by  the 
drawee,  the  holders  are  entitled,  as  against  the  endorsers,  to  so  much 
English  money  as  would  have  enabled  them  in  Vienna  on  that  day  to 
purchase  as  many  Austrian  florins  as  they  ought  to  have  received  from 
the  drawee,  and,  further,  to  the  expenses  necessary  to  obtain  them. 
The  most  obvious  and  direct  mode  of  obtaining  that  English  money  is, 
to  draw  in  Vienna  on  the  endorsers  in  England  a  bill  at  sight  for  as 
much  English  money  as  will  purchase  the  required  number  of  Austrian 
florins  at  the  actual  rate  of  exchange  on  the  day  of  dishonour,  and  to 
include  in  the  amount  of  that  bill  the  interest  and  necessary  expenses 
of  the  transaction.  The  whole  amount  is  called  in  law  Latin  ^^  recam- 
bium,"  in  Italian  '^recambio,"  in  French  ^'rechange,'*  and  in  English 
"re-exchange."  The  bill  itself  is  called  in  French  "retraite."  This 
bill  for  re-exchange  being  negotiated  at  Vienna  puts  into  the  pocket  of 
the  holders  at  the  proper  time  and  place  the  exact  sum  which  they  ought 
to  have  received  from  the  drawee. 

On  this  bill  for  the  re-exchange  the  holders,  of  course,  have  not  at 
Vienna  the  acceptance  of  the  endorsers  on  whom  it  is  drawn,  but  hold 
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M  their  security  the  original  bill  with  the  endorsers'  endorsement  thereon. 
If  the  endorsers  pay  the  re*ezohange  bill,  they  have  fulfilled  their 
engagement  of  indemnity :  if  not,  the  holders  sue  them  on  the  original 
bill,  and  will  be  entitled  to  recover  in  that  action  what  the  endorsers 
ought  to  have  paid,  that  is  to  say,  the  amount  of  the  re-exchange  bill. 

Although  in  English  practice  the  re-exchange  bill  is  seldom  drawn, 
yet  the  theory  of  the  transaction  is  as  we  have  described  it,  and  settles 
i^raen  the  principle  on  *whioh  the  damages  are  to  be  computed, 
-I  although  no  re-exchange  bill  be  in  fact  drawn. 

If  the  endorser  were  held  liable  for  the  amount  which  the  endorsee 
gave  for  the  bill,  when  that  amount  is  more  than  the  drawee  ought  to 
have  paid,  the  contract  of  the  endorser  would  be  extended ;  he  would 
be  held  liable,  not  merely  for  the  damages  sustained  by  the  breach  of 
the  contract^  but  for  the  damages  sustained  by  the  making  of  the  etm- 
tract  For,  a  portion  of  those  damages  the  holder  must  have  sustained, 
though  the  contract  had  been  performed  by  the  drawee  paying  the  bill 

In  effect,  the  holders  here  attempt  to  treat  the  contract  as  rescinded. 
But  the  consideration  has  not  failed.  They  have  what  they  bought, 
that  is  to  say,  a  genuine  bill,  and  now  seek  to  treat  it  as  if  a  forged  bill 
had  been  imposea  upon  them. 

If  the  value  of  the  Austrian  florin  as  compared  with  the  pound  ster- 
ling had  risen  instead  of  falling,  the  holders  would  have  gained  by  the 
re-exchange.  It  would  be  inequitable  if  they  were  entitled  to  the  gain 
where  there  is  gain^  and  not  liable  for  the  loss  where  there  is  loss. 

Suppose  the  transaction  had  ^een  a  domestic  one,  and  that  the  ques- 
tion had  arisen  on  an  inland  bill.  A  bill,  for  example,  is  drawn  for 
5002.  in  London  on  Liverpool,  and  a  purchaser,  for  many  reasons  which 
may  be  imagined,  gives  51QL  for  that  bill,  and  the  bill  is  dishonoured 
at  maturity,— is  not  the  endorser  liable  to  the  holder  for  500Z.  and  inter- 
est, and  no  more?  And,  how,  on. the  plaintiffs'  principle,  could  the 
damages  be  estimated  if  there  were  several  endorsers'  names  on  the  back 
of  this  foreign  bill  ?  Is  each  endorser  to  refund  the  money  which  he 
received  for  the  bill,  though  it  should  happen  to  be  more  than  the  bolder 
*56()1  S^^®  ^  0^9  ^^  ^^®  holder  to  recover  against  any  *one  endorser 
^  the  money  he  the  holder  gave,  though  it  be  more  than  the 
endorser  received  ? 

The  practice  of  drawing  the  recambio  bill  has  been  established  for 
many  years,  not  only  in  case  of  dishonour  by  non-payment,  but  in  the 
case  of  dishonour  by  non-acceptance.  Heineccius,  writing  in  the  early 
part  of  the  last  century,  says :  ^^  Prsesentans  non  acceptatis  litteris  cam- 
bialibus  i  tertio  mutuam  sumit  pecuniam,  et  pro  e&  litteras  cambiales 
trassat  ad  trassantem.  Quum  vero  id  sine  impendiis  fieri  nequeat,  dam- 
num illud  omne  repetitur  sub  nomine  reoambii."  Heineccius  de  Camb., 
cited  in  Story  on  Bills,  §  400  n.  Pothier,  Gontrat  de  Changes,  §  64, 
describes  the  same  process  in  the  case  of  dishonour  by  non-payment. 
See  also  Kent's  Commentaries,  Vol.  S,  pp.  115,  116 ;  Story  on  Bills, 
§  400. 

The  amount  for  which  the  endorser  is  liable  in  the  case  of  dishonour 
by  non-payment  would  seem,  therefore,  to  admit  of  no  doubt,  were  it 
not  for  a  passage  cited  by  the  plaintiffs'  counsel  from  Pothier,  and  ano- 
ther from  the  Brussels  edition  of  Pardessus.  The  passage,  however, 
from  Pothiari  Contrat  de  Change,  §  56|  merely  applies  to  the  contract 
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of  exchange  generally,  and  imports  that  the  drawer  contracts  with  the 
payee,  that,  in  the  event  of  the  bill  not  being  paid,  the  payee  shall,  at 
his  option,  have  damages  (dommages-int^rdts)  or  the  restitution  of  the 
earn  given  by  him  for  the  bill.  This  passage  on  the  general  law  cer- 
tainly does  not  accord  with  oar  law  on  the  subject,  and  possibly  may  be 
fooaded  on  some  technical  rnle  of  the  civil  law.  But,  in  §  64,  coming 
to  the  precise  question  now  before  the  court,  Pothier  says  expressly  that 
the  sum  for  which  the  recambio  bill  may  be  drawn  is  the  sum  borrowed 
by  the  holder,  equivalent  to  that  which  he  ought  to  have  received  from 
the  drawee;  and  that,  if,  in  addition  to  the  amount  of  this  bill,  the 
holder  *pay8  the  lender  what  he  calls  "  un  droit  de  change,"  the  r»c^7 
holder  is  to  be  reimbursed  this  charge  by  his  endorser.  ^ 

The  passage  cited  from  the  Brussels  edition  of  Pardessus,  and  which 
is  also  to  be  found  in  the  Paris  edition  of  the  same  date,  is  corrected  in 
the  subsequent  Paris  edition. 

For  these  reasons,  we  think  the  law  is  clear,  that  the  holder  of  the 
bill  on  which  this  action  is  brought  is  entitled  to  recover  no  more  than 
the  re^exchange,  that  is  to  say,  the  value  of  the  Austrian  florins  payable 
in  Vienna  expressed  in  English  money,  at  the  rate  of  exchange  on  the 
day  of  dishonour,  with  interest  and  expenses. 

The  next  question  is  this, — Was  evidence  admissible  to  prove  a  differ- 
ent custom  among  merchants  in  London,  that  is  to  say,  a  custom  that 
the  holder  is  entitled  at  his  election  to  recover  either  the  amount  of  the 
re-exchange,  or  the  sum  which  he  gave  for  the  bill  ? 

We  think  evidence  of  such  a  custom  inadmissible. 

Customs  of  trade  consistent  with  the  terms  of  a  written  mercantile 
instrument  may  be  admissible, — Tacit^  in  esse  videntur  quae  sunt  moris 
et  consuetudinis.  But,  if  we  are  right  on  the  question  as  to  the  re- 
exchange,  the  alleged  custom  is  a  custom  which  contradicts  the  instru- 
ment. If,  as  we  conceive,  the  law-merchant  on  this  subject  is  settled, 
then  the  obligation  of  the  endorser,  in  the  event  of  non-payment  by  the 
drawee,  to  pay  the  re-exchange  and  expenses^  is  as  clearly  implied  as 
if  it  had  been  expressed.  It  is,  for  example,  as  much  implied  as  the 
right  of  the  endorser  to  notice  of  dishonour,  or  the  right  of  an  English 
acceptor  to  days  of  grace  on  a  bill  accepted  payable  after  date  or  after 
sight.  But  evidence  of  a  custom  not  to  give  notice  of  dishonour,  or  not 
to  allow  days  of  grace,  would  certainly  be  inadmissible. 

*It  is  unnecessary  to  add  any  observations  on  the  want  of  cer-  r*cgo 
tainty  in  the  alleged  custom,  when  it  comes  to  be  applied  to  sue-  ^ 
cessive  endorsers. 

*  The  rule,  therefore,  to  set  aside  the  verdict  for  the  plaintiffs,  and 
enter  the  verdict  for  the  defendants,  must  be  made  absolute. 

Rule  absolute. 


COTTON  i>.  WOOD.    June  9. 

I&  in  Action  for  fiegligent  dririDg,  the  Jadgo  will  not  be  justified  in  tearing  the  CMe  to  the  Jniy 
where  the  plaintiff's  evidence  is  equally  consistent  with  the  abienee  as  with  the  eziskenca 
of  negligence  in  the  defendant 

This  was  an  action  under  Lord  Campbeirs  Act,  9  &  10  Vict.  c.  98, 
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brought  by  the  plaintifT,  as  administrator  of  his  deceased  wife,  for  an 
injury  which  resulted  in  her  death. 

The  declaration  stated,  that,  in  the  lifetime  of  Mary  Matilda  GottoD, 
the  defendant  was  possessed  of  a  certain  carriage,  to  wit,  an  omnibus, 
and  certain  horses  then  drawing  the  same  in  and  along  a  certain  public 
and  common  highway,  which  said  omnibus  and  horses  were  then  under 
the  care,  government,  and  direction  of  a  certain  servant  of  the  defend- 
ant in  and  along  the  said  highway :  nevertheless  the  defendant,  by  his 
said  servant,  then  so  carelessly,  negligently,  unskilfully,  and  improperlj  ^ 
governed  and  directed  his  said  omnibus  and  horses,  that  by  and  through 
the  carelessness,  negligence,  unskilfulness,  and  improper  conduct  ef  the 
defendant,  by  his  said  servant,  the  said  omnibus  and  horses  ran  and 
struck  with  great  force  and  violence  against  the  said  Mary  Matilda  Cot- 
ton, deceased,  whereby  she  was  violently  thrown  to  and  upon  the  ground 
there,  and  the  wheel  of  the  said  omnibus,  then  so  under  the  care,  govem- 
*^6Q1  ™®"^»  ^^^  direction  of  a  ^certain  servant  of  the  defendant  as 
•^  aforesaid,  passed  over  the  body  of  the  said  Mary  Matilda  Cotton, 
deceased,  and  thereby  mortally  hurt  and  wounded  the  said  Mary  Matilda 
Cotton,  deceased,  and  of  which  hurt  and  wounds  the  said  Mary  Matilda 
Cotton  afterwards  died,  within  twelve  calendar  mouths  next  before  the 
commencement  of  this  suit ;  and  the  plaintiff,  as  administrator  as  afore- 
said, pursuant  to  the  statute  in  that  case  made  and  provided,  brings  this 
action,  as  well  for  the  benefit  of  himself  as  the  husband  of  the  said 
Mary  Matilda  Cotton,  deceased,  as  for  the  benefit  of  Matilda  Cotton, 
Lydia  Cotton,  and  Elizabeth  Cotton,  infant  children  of  the  said  plain- 
tiff, born  of  the  body  of  the  said  Mary  Matilda  Cotton. 

The  defendant  pleaded  not  guilty,  and  not  possessed;  whereupon  issue 
was  joined. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  London  after 
last  Hilary  Term.  The  circumstances  out  of  which  the  action  arose  were 
as  follows : — The  defendant  was  the  proprietor  of  an  omnibus  ronning 
between  Camberwell  Gate  and  Hackney.  On  the  80th  of  November 
last,  the  omnibus  was  proceeding  at  a  moderate  pace  on  a  journey  from 
the  latter  place,  the  evening  being  dark,  and  snow  falling  fast,  when, 
upon  its  reaching  the  Eastern  Counties  Railway  Station,  the  wife  of  the 
plaintiff,  accompanied  by  another  woman,  was  attempting  to  cross  the 
road  (not  at  any  ordinary  crossing-place)  in  front  of  the  omnibus,  bat, 
alarmed  by  the  approach  of  another  vehicle  from  the  opposite  direction, 
turned  back,  and  was  knocked  down  and  run  over  by  the  omnibus  before 
she  could  regain  the  pathway,  and  so  injured  that  she  died.  The  plain- 
tiff's omnibus  was  on  its  right  side,  and  within  seven  or  eight  feet  of  the 
curb.  The  only  circumstance  which  was  at  all  suggestive  of  negligence 
*5701  ^^  ^^^  P^^^  ^^  ^^^  defendant's  servant,  was,  that,  though  he  saw 
->  *the  woman  cross  in  front  of  his  omnibus,  he  had  at  the  moment 
they  turned  back  looked  round  to  speak  to  the  conductor,  and  was  not 
aware  of  their  danger  until  warned  by  the  cry  of  a  bystander,  but  too 
late  to  avert  the  mischief. 

It  was  proved  on  the  part  of  the  plaintiff,  that  the  deceased  had  by 
her  industry  contributed  to  the  extent  of  about  10«.  weekly  towards  the 
maintenance  of  the  family. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  no  evi- 
dence to  go  to  the  jury  of  actionable  negligence  on  the  part  of  the 
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defendant's  servant.  Of  this  opinion  was  the  learned  judge :  but,  to 
a?oid  the  necessity  of  going  down  again  if  the  court  should  think  other- 
wise, he  left  the  case  to  the  jury,  who  returned  a  verdict  for  25i., — lOL 
for  the  plaintiff  himself,  and  15Z.  for  the  three  children. 

Montagu  Chambers,  Q.  C,  in  Easter  Term,  pursuant  to  the  leave 
reserved  to  him,  accordingly  moved  to  enter  a  nonsuit.  He  also  moved 
for  a  new  trial  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence,  and  upon  affidavits.     A  rule  nisi  having  been  granted, 

Thomas,  Serjt.,  and  Griffita,  now  showed  cause. — They  submitted  that 
the  fact  of  the  driver  permitting  his  attention  to  be  called  from  his 
horses  for  a  moment  in  a  crowded  thoroughfare  was  amply  sufficient  to 
justify  the  jury  in  finding  negligence ;  and,  they  having  by  their  verdict 
affirmed  negligence,  the  court  would  not  interfere.  As  to  the  affidavits, 
the  case  set  up  on  the  motion  was  answered. 

Montagu  Chambers  was  not  called  upon  to  support  the  rule. 

Erlb,  C.  J. — I  am  of  opinion  that  this  rule  must  be  *made  r^gYj 
absolute  to  enter  a  nonsuit.  The  plaintiff  is  not  entitled  to  sue-  ^ 
ceed  unless  there  be  affirmative  proof  of  negligence  on  the  part  of  the 
defendant  or  his  servant ;  and  there  can  be  no  such  proof,  unless  it  be 
shown  that  there  existed  some  duty  owing  from  the  defendant  to  the 
plaintiff,'  and  that  there  has  been  a  breach  of  that  duty.  Now,  I  am 
utterly  at  a  loss  to  find  any  evidence  of  any  breach  of  duty  here.  It  is 
as  much  the  duty  of  foot-passengers  attempting  to  cross  a  street  or  road 
to  look  out  for  passing  vehicles  as  it  is  the  duty  of  drivers  to  see  that 
they  do  not  run  over  foot-passengers.  Where  it  is  a  perfectly  even 
balance  upon  the  evidence  whether  the  injury  complained  of  has  resulted 
from  the  want  of  proper  oare  on  the  one  side  or  on  the  other,  the  party 
vho  founds  his  claim  upon  the  imputation  of  negligence  fails  to  establish 
his  case.  According  to  the  evidence  here,  the  plainti£f's  wife,  on  a  dark 
night,  and  in  a  snow-storm,  proceeded  slowly,  accompanied  by  another 
female,  to  cross  a  crowded  thoroughfare,  whilst  the  defendant's  omnibus 
was  coming  up  on  the  right  side  of  the  road,  and  at  a  moderate  pace, 
and  with  abundant  time  as  far  as  I  can  judge  for  the  women  to  get  safe 
across  if  nothing  els^d  had  intervened ;  but,  in  turning  back  to  avoid 
another  vehicle,,  they  returned  and  unfortunately  met  the  danger. 
What,  then,  is  the  ground  for  imputing  negligence  and  breach  of  duty 
to  the  defendant's  servant?  One  of  the  plaintiff's  witnesses  stated  that 
the  driver  was  looking  round  at  the  time  to  speak  to  the  conductor. 
That  alone  clearly  would  be  no  affirmative  proof  of  negligence.  The 
man  was  driving  on  his  proper  side,  and  I  do  not  find  it  imputed  to  him 
that  he  was  driving  at  an  improper  pace.  As  far  as  the  evidence  goeSi 
there  appears  to  me  to  be  just  as  much  reason  for  saying  that  the  plain- 
tiff's wife  came  negligently  into  collision  with  the  defendant's  horses 
and  ^omnibus  as  for  saying  that  the  collision  was  the  result  of  r^^'ro 
negligence  on  the  part  of  the  defendant's  servant.  I  find  it  laid  ^ 
down  by  Pollock,  G.  B.,  in  a  case  of  Williams  v.  Richards,  3  Oar.  &  K.  81, 
that  '^  it  is  the  duty  of  persons  who  are  driving  over  a  crossing  for  foot- 
passengers,  which  is  at  the  entrance  of  a  street,  to  drive  slowly,  cau- 
tiously, and  carefully ;  but  it  is  also  the  duty  of  a  foot-passenger  to  use 
due  care  and  caution  in  going  upon  a  crossing  at  the  entrance  of  a  street, 
so  as  not  to  get  among  the  carriages,  and  thus  receive  injury."  And  I 
think  I  have  known  that  to  have  been  since  followed  by  more  judges 
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than  one.  In  Toomey  v.  The  London,  Brighton,  and  South  Coast  Rail- 
way Company,  8  C.  B.  N.  S.  146  (E.  C.  L.  R.  vol.  91),  which  wm  aa 
action  against  a  railway  company  for  negligence,  the  facts  were  these  :— 
On  the  platform  of  the  station  there  were  two  doors  in  close  proximitj 
to  each  other,  the  one,  for  necessary  purposes,  had  painted  over  it  the 
words  "  For  gentlemen,"  the  other  had  over  it  the  words  "Lamp-room." 
The  plaintiff,  having  occasion  to  go  to  the  urinal,  inquired  of  a  stranger 
where  he  should  find  it,  and,  havine  received  a  direction,  hy  mistake 
opened  the  door  of  the  "  lamp-room,'  and  fell  down  some  steps  and  was 
injured.  It  was  held  by  this  court,  that,  in  the  absence  of  evidence  that 
the  place  was  more  than  ordinarily  dangerous,  the  judge  was  justified  in 
nonsuiting  the  plaintiff,  on  the  ground  that  there  was  no  evidence  of 
negligence  on  the  part  of  the  company.  My  Brother  Williams  there 
said:  "It  is  not  enough  to  say  that  there  was  some  evidence;  for,  everj 
person  who  has  had  any  experience  in  courts  of  justice  knows  very  well 
that  a  case  of  this  sort  against  a  railway  company  could  only  be  sub- 
mitted to  a  jury  with  one  result.  A  scintilla  of  evidence,  or  a  mere 
surmise  that  there  may  have  been  negligence  on  the  part  of  the  defend- 
♦5731  *^^^'  clearly  would  not  justify  the  judge  in  *leaving  the  case  to 
J  the  jury:  there  must  be  evidence  upon  which  they  might  reason- 
ably and  properly  conclude  that  there  was  negligence."  And  that  was 
adopted  by  Bramwell,  B.,  in  Cornman  v.  The  Eastern  Counties  Railway 
Company,  4  Hurlst.  &  N.  TSl.f  The  very  vague  use  of  the  term 
"negligence"  has  led  to  many  cases  being  left  to  the  jury  in  which  I 
have  been  utterly  unable  to  find  the  existence  of  any  legal  duty,  or  any 
evidence  of  a  breach  of  it.  I  am  clearly  of  opinion  that  the  plaintiff 
has  failed  to  make  out  any  cause  of  action  here,  and  consequently  the 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

I  think,  however,  that  the  affidavits  upon  which  the  other  altematiTe 
of  the  rule  was  founded  are  of  such  a  nature,  and  have  been  so  com- 
pletely answered,  that  the  costs  which  the  plaintiff  has  incurred  on  that 
part  of  the  rule  should  be  allowed  to  him. 

Williams,  J. — I  entirely  agree  with  my  Lord  in  thinking  that  this 
rule  should  be  made  absolute,  upon  the  terms  he  has  stated.  I  wish 
merely  to  add,  that  there  is  another  rule  of  the  law  of  evidence,  which  is 
of  the  first  importance,  and  is  fully  established  in  all  the  courts,  viz. 
that,  where  the  evidence  is  equally  consistent  with  either  view, — with 
the  existence  or  non-existence  of  negligence, — it  is  not  competent  to  the 
judge  to  leave  the  matter  to  the  jury.  The  party  who  affirms  negligence 
has  altogether  failed  to  establish  it.  That  is  a  rule  which  ought  nerer 
to  be  lost  sight  of. 

The  rest  of  the  court  concurring,  Rule  absolute. 


♦574]        *GORSUCH  v.  CREE  and  Another.    May  30. 

The  declaration  stated  that  the  plaintiff  and  one  B.  were  poBsetsed  of  2000Z.  stoek  upon  cerUia 
teusts;  that  the  plaintiff  had  incurred  expense  in  the  execution  of  the  tmsta,  and  had  boI 
been  reimbarsed ;  that  one  T.  M.  caused  to  be  represented  to  the  plaintiff  by  the  defesdttta 
that  the  trusts  had  been  fully  ezeented,  and  that  he,  T.  M.,  was  legally  entitled  to  ha?«  tbi 
ftoek  transferred  to  him,  and  the  defendants  then  assured  the  plaintiff  that  saeh  repreMBts* 
tion  was  correct,  and  requested  the  plaintiff  to  execute  a  power  of  attorney  for  the  purposs  of 
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enftbling  bim  to  have  the  stock  so  transferred  to  bim;  that  the  plaintiff  waa  ignorant  whether 
or  not  T.  M.  waa  so  entitled  as  aforesaid ;  and  that,  in  consideration  of  the  premises,  and  that 
the  plaintiff  would  at  the  defendants'  reqnest  execute  the  power  of  attorney,  without  requiring 
further  proof  of  T.  M.'s  right  to  the  stock  than  their  assurance,  the  defendants  promised  the 
plaintiff  to  pay  him  32/.  15«.  6d,  within  fourteen  days :  General  arennent  of  performance  of 
all  conditions  precedent :     Breach,  non-payment. 

Plea,  "on  equitable  grounds,"  that,  at  the  time  of  making  the  promise,  the  plaintiff  represented 
to  the  defendants  that  certain  dividends  which  had  become  payable  in  respect  of  the  stock 
had  not  been  received  by  him,*  that,  in  reliance  on  that  representation,  and  believing  it  to  be 
trae,  the  defendants  made  the  promise;  but  that  the  representation  was  untrue,  the  plaintiff 
having  previously  received  one  of  the  dividends  amounting  to  30/. ;  and  that  the  defendants 
would  not  have  made  the  promise  if  th^y  had  known  that  the  plaintiff  had  so  received  the 
laid  dividend,  of  which  the  plaintiff  had  notice ;  and  that  the  plaintiff  ought  to  have  known 
and  remembered  that  he  had  so  received  the  same  : — 

Held,  that  the  declaration  was  good,  and  the  plea  no  answer. 

The  first  count  of  the  declaration  stated,  that,  before  the  time  of  the 
making  of  the  promise  thereinafter  mentioned,  the  plaintiff  and  one 
John.Bayes  Tirere  possessed  of  and  interested  in  a  certain  sum  of  stock 
of  great  value,  to  wit,  2000Z.,  upon  certain  trusts  theretofore  declared 
of  and  concerning  the  same,  to  wit,  by  an  indenture  bearing  date  on  or 
about  the  20th  of  February,  1334 ;  that,  before  the  time  of  the  making 
of  the  said  promise,  the  plaintiff  had,  in  the  due  execution  of  the  said 
trusts,  incurred  expense,  and  had  bestowed  much  time  and  labour,  in 
respect  whereof  he  had  not  received  any  reimbursement  or  reciMnpense ; 
that,  before  the  time  aforesaid,  one  Thomas  Maberly  caused  to  be  repre- 
sented to  the  plaintiff  by  the  defendants  that  the  aforesaid  trusts  had 
been  fully  executed,  and  that  he  the  said  Thomas  Maberly  was  then 
legally  entitled  to  have  the  said  stock  transferred  to  him,  and  the  de- 
fendants then  assured  the  plaintiff  that  such  representation  was  correct, 
and  then  requested  the  plaintiff  to  execute  a  certain  power  of  attorney 
for  the  purpose  of  enabling  him  to  have  the  said  stock  so  transferred  to 
him  as  aforesaid ;  that  the  plaintiff  was  then  and  at  and  until  and  after 
the  time  of  the  said  promise,  and  had  thence  hitherto  remained  and  been 
ignorant  whether  or  not  the  said  Thomas  ^Maberly  was  or  was  rjuryc 
not  80  entitled  as  aforesaid ;  and  that,  theretofore,  to  wit,  on  the  ^ 
18th  of  May,  1859,  in  consideration  of  the  premises,  and  that  the  plain- 
tifr  would  at  the  defendants'  request  execute  the  said  power  of  attorney 
without  requiring  further  proof  of  the  right  of  the  said  Thomas  Maberly 
to  the  said  stock  than  the  aforesaid  assurance  of  the  defendants,  the 
defendants  promised  the  plaintiff  to  pay  him  a  certain  sum  of  money,  to 
wit,  322.  15«.  6(2.,  within  foulrteen  days  from  the  day  of  the  making  of 
the  said  promise :  Averment,  that  the  plaintiff  had  done  and  performed 
all  things,  and  all  things  happened  and  existed,  before  suit,  necessary  to 
entitle  him  to  the  payment  of  the  said  sum  of  money ;  Yet  that  no  pari 
thereof  had  been  paid. 

Third  plea, — for  defence  on  equitable  grounds  as  to  the  said  first 
count,  that,  before  and  at  the  time  of  the  making  of  the  said  promise  in 
the  said  first  count  mentioned,  the  plaintiff  represented  to  the  defendants 
that  certain  dividends  which  had  become  payable  upon  and  in  respect 
of  the  said  stock  in  the  said  first  count  mentioned  had  not  been  received 
by  the  plaintiff, — any  such  due  and  unreceived  dividends  being  intended 
and  authorized  by  virtue  of  the  said  power  of  attorney  to  be  received 
for  the  use  and  benefit  of  the  said  Thomas  Maberly,  —  whereof  the 
plaintiff  had  notice ;  and  that  the  defendants,  in  consequence  of  and  in 
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reliance  upon  such  representation,  and  believing  the  same  to  be  true, 
made  the  said  promise ;  but  that  the  said  representation  was  not  true, 
inasmuch  as  the  plaintiff  had  then  previously  received  and  retained  one 
of  the  said  dividends,  amounting,  to  wit,  to  30/. ;  and  that  they  the 
defendants  would  not  have  made  the  said  promise  if  they  had  known 
that  the  plaintiff  had  so  received  the  said  dividend,  whereof  the  plaintiff, 
at  the  time  of  the  making  of  the  said  promise,  had  notice ;  and  that  the 
^^jn^  ^plaintiff  ought  to  have  then  known  and  remembered  that  he  had 
J  so  received  the  same. 

To  this  plea,  the  plaintiff  demurred,  the  ground  of  demurrer  stated  in 
the  margin  being,  ^^  that  the  plea  is  bad,  because  it  shows  no  right  in 
the  defendants  or  the  said  Thomas  Maberly  to  the  dividends  therein 
mentioned,  and  because  it  does  not  show  that  the  defendants  or  the  said 
Thomas  Maberly  have  never  derived  any  benefit  from  the  agreement,  or 
for  the  performance  of  the  said  contract  in  the  first  count  mentioned,  b; 
the  plaintiff  on  his  part."     Joinder. 

Brettj  in  support  of  the  demurrer.(a) — Assuming  the  declaration  to 
be  good,  the  plea  affords  no  answer  to  it.  It  does  not  allege  that  there 
was  fraud  in  any  part  of  the  transaction.  And,  though  possibly  the 
Court  of  Chancery  might  afford  some  remedy,  it  clearly  would  not  grant 
an  unqualified  and  perpetual  injunction,  which  is  required  to  make  a 
good  equitable  plea.  [Willes,  J. — It  would  be  a  case  for  an  accoont, 
*^771  ^^^  ^^^  ^  perpetual  injunction.]  It  may  be  that  the  Conrt  of 
J  *Chancery  would  decline  to  enforce  the  bargain.  [Willes,  J.— 
In  Rawlins  v.  Wickham,  28  Law  J.,  Ch.  188,  the  Lords  Justices  held, 
that  a  representation  made  by  a  party,  not  knowing  that  it  is  fabe,  h 
binding  upon  him ;  and  that,  if  the  other  party  enters  into  a  contract 
on  the  faith  of  its  truth,  the  court  will  set  aside  the  same  altogether, 
and  will  not  merely  rectify  it.]  The  declaration  is  good.  It  is  not 
open  to  the  defendants  to  say  that  there  was  no  consideration  or  an 
illegal  one.  [Willes,  J.,  referred  to  Warwick  v.  Richardson,  10  M.  k 
W.  284,t  and  Lord  Newborough  v.  Schroder,  7  C.  B.  342  (E.  C.  L  R. 
vol.  62).] 

JT.  Lloydj  contr4.(6) — A  court  of  equity  would  not  permit  a  contract 

(a)  The  pointa  marked  for  argument  on  the  part  of  the  defendant,  in  addition  to  thoM  stated 
in  the  margin  of  the  demurrer,  were  aa  follows : — 

"  That  the  plea  shows  nothing  like  fraud  or  deceit  on  the  plaintifTs  part ;  that  the  plea  does 
not  show  that  the  defendants  have  sustained  any  damage  by  the  alleged  misrepresentation,  or 
that  the  consideration  given  by  the  plaintiff  for  the  defendants'  promise  was  thereby  rendered 
of  less  value  to  the  defendants ;  that  the  plea  does  not  show  an  entire  failure  of  the  considers- 
tion  fur  the  defendants'  promise;  that  it  shows  no  right  in  the  defendants  to  a  perpetual  injunc- 
tion to  restrain  the  plaintiff  from  proceeding  with  the  action ;  that,  if  true,  it  at  most  shoTS  s 
case  for  the  assistance  of  a  court  of  equity ;  and  that  the  defendanta  must  reinstate  the  pUia- 
tiff  in  his  former  position  before  they  can  repudiate  the  performance  of  their  promise." 

(6)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows  >— 

*'  1.  That  the  contract  declared  on  is  illegal,  the  consideration  for  it  being  a  breach  of  tmst 
by  the  plaintiff: 

"  2.  That  it  appears  upon  the  declaration  that  the  money  was  promised  and  is  claimed  in 
onnsideration  of  the  plaintiff's  executing  a  power  of  attorney  for  having  the  stock  (rancferred 
to  Maberly,  without  knowing  or  ascertaining  that  Maberly  was  entitled  to  have  the  said  stock 
transferred  to  him  or  not : 

**  3.  That  there  is  no  consideration  for  the  promise ;  for,  if  Maberly  was  entitled  to  hare  tks 
said  stock  transferred  to  him,  the  plaintiff  ought  to  have  done  what  was  necessary  for  that  par- 
poie  without  requiring  any  money  to  be  promised  or  given  to  him  for  so  doing : 

^  4  That  the  third  plea  affords  a  good  defence  to  the  action  in  equity,  on  the  ground  that  the 
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to  be  enforced  which  had  been  obtained  under  circumstances  such  as  are 
disclosed  in  this  *plea.     The  general  principle  which  guides  the   r4ie>To 
court  in  such  cases  is  thus  stated  by  Sir  John  Romilly,  M.  R.,   ^ 
in  Pulsford  v.  Richards,  22  Law  J.,  Ch.  559,  562 :   "  The  ground  on 
vhich  relief  is  asked,  is,  that  principle  of  equity  which  declares  that  the 
wilful  misrepresentation  of  one  contracting  party  which  draws  another 
into  a  contract,  shall,  at  the  option  of  the  person  deceived,  enable  him 
to  avoid  or  enforce  that  contract.     It  will  be  convenient  in  the  present 
case  to  state  my  view  of  this  principle  before  applying  it  to  the  facts  as 
they  appear  to  be  established  on  the  evidence.     The  basis  of  this,  as 
vrell  as  of  most  of  the  great  principles  on  which  the  system  of  equity  is 
founded,  is,  the  enforcement  of  a  careful  adherence  to  truth  in  all  the 
dealings  of  mankind.     This  principle  is  universal  in  its  application  to 
cises  of  contract.     It  affects  not  merely  the  parties  to  the  agreement, 
Lut  also  those  who  induce  others  to  enter  into  it.     It  applies  not  merely 
to  cases  where  the  statements  were  known  to  be  false  by  those  who  made 
them,  but  to  cases  where  statements  false  in  fact  were  made  by  persons 
^vho  believed  them  to  be  true,  if  in  the  due  discharge  of  their  duty  they 
ought  to  have  known,  or  if  they  had  formerly  known  and  ought  to  have 
remembered,  the  fact  which  negatived  the  representation  made;  a  strong 
illustration  of  which  is  to  be  found  in  Burr  v.  Lock,  10  Yes.  470.     And 
I  held  the  same  in  Money  v.  Jorden,  21  Law  J.,  Ch.  581,  893.     This 
principle  applies  to  all  representations  made,  on  the  faith  of  which 
other  persons  enter  into  agreements ;  so  that,  whether  the  representa- 
tion were  true  or  false  at  the  time  when  it  was  made,  he  who  made  it 
shall  jiot  only  be  restrained  from  falsifying  it  hereafter,  but  shall,  if 
necessary,  be  compelled  to  make  good  the  truth  of  that  which  he 
asserted."     Apply  that  principle  here.     The  plea  states,  that,  before 
and  at  the  time  of  the  making  of  the  promise,  the  plaintiff  represented 
to  *the  defendants  that  certain  dividends  which  had  become  pay-  r^tcirg 
able  upon  and  in  respect  of  the  said  stock  had  not  been  received  ^ 
by  him,  and  that  the  defendants,  in  consequence  of  and  in  reliance  upon 
such  representation,  and  believing  the  same  to  be  true,  made  the  pro- 
mise ;  but  that  the  representation  was  not  true,  inasmuch  as  the  plaintiff 
had  previously  received  and  retained  one  of  the  dividends ;  and  that  the 
defendants  would  not  have  made  the  promise  if  they  had  known  that 
the  plaintiff  b^id  so  received  the  said  dividend.     [Williams,  J. — Lord 
Justice  Turner,  in  Rawlins  v.  Wickham,  says :  *^  The  court  must  look 
to  what  are  the  true  principles  by  which  it  is  governed,  where  a  contract 
has  been  entered  into,  and  where  misrepresentation  has  induced  the 
contract."     These  principles  were  clearly  laid  down  by  Sir  Thomas 
Plumer  in  Lord  Clermont  v.  Tasburgh,  1  Jac.  &  W.  112,  the  marginal 
note  of  which  is,  that  the  effect  of  partial  misrepresentation  is,  not  to 
alter  or  modify  the  agreement  pro  tanto,  but  to  destroy  it  entirely,  and 
to  operate  as  a  personal  bar  to  the  party  who  has  practised  it.     That 
again  was  a  suit  for  specific  performance ;  but  it  was  not  so  in  Edwards 

defendantfl  were  induced  to  enter  into  the  said  contract  in  consequence  of  the  statement  and 
representation  by  the  plaintiff  of  what  he  oaght  to  hare  known  to  be  false ;  and  that,  as  the 
defendants  would  not  have  entered  into  such  contract  but  for  such  statement  and  representa- 
tios,  they  ought  not  to  be  bound  by  such  contract,  or  liable  upon  it : 

"  5.  That  the  plea  is  good  aa  a  plea  of  fraud,  which  equaUy  at  law  and  in  equity  inTalidalM 
afMitnok" 
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V.  M'Leay,  Coop.  808,  2  Swanst.  287.  That  case  is  conclosiye  to  show 
the  course  of  the  court  in  cases  of  misrepresentation.  I^or  could  it  be 
otherwise.  The  plaintiff  here  would  perhaps  never  have  entered  iDto 
this  contract,  but  for  the  statement ;  and  I  am  of  opinion  that  he  ought 
to  have  been  put  in  a  position  to  decide  whether  he  would  enter  in*^  tbe 
contract  or  not.  There  can  be  no  doubt  that  the  principle  of  the  court 
is,  that,  where  a  contract  is  founded  on  misrepresentation,  the  court 
cannot  rectify  it,  but  must  thoroughly  set  aside  the  whole  transaction.] 
In  Thom  v.  Bigland,  8  Exch.  7f5,f  the  declaration  stated  that  tbe 
defendants  faUely  and  fravdulently  deceived  the  plaintiff  in  this,  that 
^^^/^-|  the  defendants,  as  brokers  of  the  plaintiff  employed  *by  him  to 
^  purchase  certain  oil,  falsely  represented  to  him  that  they  had 
purchased  for  him  twenty-five  tons  of  palm  oil,  to  arrive  by  the  Celma, 
at  the  price  of  ZOL  per  ton ;  by  reason  of  which  false  representation, 
the  plaintiff,  believing  that  the  said  twenty-five  tons  of  palm  oil  had  been 
so  bought,  and  would  be  delivered  to  him  in  accordance  with  the  terms 
aforesaid,  entered  into  certain  contracts,  &c.,  whereas  the  defendants 
had  not  purchased  the  said  quantity  of  palm  oil,  or  any  palm  oil,  by  the 
Celma,  on  the  terms  aforesaid,  but  on  different  terms,  viz.  that  the  said 
twenty-five  tons  were  sold  and  would  be  delivered  to  the  plaintiffs  after 
and  subject  to  the  prior  delivery  of  800  tons  of  palm  oil  from  the  said 
vessel.  The  declaration  then  proceeded  to  state,  that,  by  reason  of  the 
vessel  not  having  more  than  800  tons  of  the  said  palm  oil  on  board,  no 
part  of  the  said  twenty-five  tons  could  be  delivered  to  the  plaintiff, 
whereby  he  was  obliged  to  purchase  a  like  quantity  of  palm  oil  at  other 
places  at  a  higher  price.  And  it  was  held,  that,  as  the  declaration  was 
founded  upon  deceit,  in  the  absence  of  fraud,  the  action  could  not  be 
sustained. 

Brett  was  not  called  upon  to  reply. 

Per  Curiam. — The  declaration  is  good,  and  the  plea  clearly  affords 
no  answer  to  it.  Judgment  for  the  plaintiff. 


•581]  *YATES  V.  NASH.    May  30. 

To  constitute  a  ralid  biU  of  ezohange,  the  payee  must  be  a  person  who  is  capable  of  boiDg 

ascertained  at  the  time  the  instrament  is  drawn. 
Therefore,  a  bill  drawn  payable  "  to  the  order  of  the  treasurer  for  the  time  being"  of  a  beneTO> 

lent  institution,  is  roid. 

This  was  an  action  by  the  payee  against  the  acceptor  of  two  bills  of 
exchange.     The  declaration  was  as  follows : — 

'^  Matthias  William  Tates,  who  before  and  at  the  time  when  the  bills 
of  exchange  hereinafter  mentioned  became  due  was  the  treasurer  of  the 
Commercial  Travellers'  Benevolent  Institution,  by  F.  H.,  his  attorney, 
sues  Charles  Nash,  for  that  the  plaintiff  on  the  3d  of  November,  1858, 
by  his  bill  of  exchange,  now  overdue,  directed  to  the  defendant,  required 
the  defendant  to  pay  to  the  treasurer  for  the  time  being  of  the  said 
Commercial  Travellers'  Benevolent  Institution  the  sum  of  20Z.  six  months 
after  date ;  and  the  defendant  accepted  the  said  bill,  but  did  not  pay  the 
same :  And  for  that  also  the  plaintiff,  on  the  3d  of  November,  1858,  by 
his  other  bill  of  exchange,  now  overdue,  directed  to  the  defendant,  re- 
quired the  defendant  to  pay  to  the  treasurer  for  the  time  being  of  the 
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mi  Commercial  Travellers'  Benevolent  Institution  the  sum  of  18/.  *I$.f 
nine  months  after  date ;  and  the  defendant  accepted  the  said  bill,  but 
did  not  pay  the  same :  And  the  plaintiff  also  sues  the  defendant  for 
money  payable  by  the  defendant  to  the  plaintiff  for  money  received  by 
the  defendant  for  the  use  of  the  plaintiff,  and  for  money  found  to  be  due 
from  the  defendant  to  the  plaintiff  on  accounts  stated  between  them." 

Second  plea,  to  the  first  and  second  counts, — that  the  said  bill  in  the 
first  count  mentioned  was  and  is  in  the  words  and  figures  following,  and 
not  otherwise,  that  is  to  say, — . 

*"  £20.  0.  0.  ^  ^"         "  London,  Nov.  8d,  1868.  [*582 


^  ^ 


''  Six  months  after  date  pay 'S  §  |  S  to  the  order  of  the  treasurer 
for  the  time  being  of  the  Com  |^  |  •^^  ^  mercial  Travellers*  Benevolent 
Institution  the  sum  of  twenty  -^'^  J  5  "J  pounds,  for  value  received. 

^  H  "M.W.  Yates." 

"  To  Mr.  Fash,  J^ 

*'  6,  Dartmouth  Terrace,  Blackheath." 

And  the  defendant  further  said  that  the  said  bill  in  the  second  count 
mentioned  was  and  is  in  the  words  and  figures  following,  and  not  other- 
wise, that  is  to  say  [setting  it  out] :  And  the  defendant  further  said, 
that  except  as  in  and  by  the  said  bills  respectively  appearing,  there  was 
not  at  any  time  any  contract  whatever  between  him  and  the  plaintiff; 
and  that  the  plaintiff  was  not  otherwise  than  in  the  plea  aforesaid  the 
payee  of  the  said  bills  or  either  of  them. 

The  plaintiff  demurred  to  the  second  plea,  the  ground  of  demurrer 
stated  in  the  margin  being,  that  "  it  contains  no  legal  answer  to  any  of 
the  three  first  counts.'*     Joinder. 

Dixon  (with  whom  was  Lushy  Q.  C),  in  support  of  the  demurrer.(a) 
—If  the  instrument  in  question  had  been  a  promissory  note,  it  seems 
that  it  would  have  been  invalid  for  not  disclosing  a  certain  payee  at  the 
time  of  the  making  of  it :  Storm  v.  Stirling,  3  Ellis  &  B.  882  (E.  0.  L. 
R.  vol.  77),  affirmed  on  error,  per  nom.  Gowie  t;.  Stirling,  6  Ellis  &  B. 
333  (E.  G.  L.  R.  vol.  88).  But  the  question  is,  whether  the  r^tcoo 
*Bame  rule  applies  to  the  case  of  a  bill  of  exchange.  The  bill  is  *• 
an  order  by  A.  to  B.  to  pay  the  amount  to  some  third  person.  The 
contract  between  A.  and  B.  is  complete  by  the  acceptance.  Here,  the 
action  is  brought  by  the  drawer :  the  question  might  have  been  different 
as  between  the  payee  and  the  acceptor.  [Ekle,  C.  J. — The  right  of  the 
drawer  accrues  through  the  payee  resorting  to  him  on  the  acceptor's 
default.]  In  Scares  v.  Glyn,  8  Q.  B.  24  (E.  0.  L.  R.  vol.  55),  the 
declaration  stated  that  E.  drew  a  bill  of  exchange  on  the  defendants, 
payable  to  the  order  of  0. ;  that  the  defendants  accepted  the  bill ;  that 
0.  endorsed  it  to  *Uhe  treasurer-general  of  the  Royal  Treasury  of 
Portugal ;"  and  that  C,  then  being  the  treasurer-general  aforesaid,  en- 
dorsed to  the  plaintiff.     The  defendants  pleaded, — secondly,  that  the 

(a)  The  points  mMked  for  argument  on  the  part  of  the  plaintiff  were  ai  follows : — 
**  That  the  bills  of  exchani^  mentioned  in  the  first  three  counts  are  Talid  and  unobjection- 
sble;  that  it  appears  upon  the  pleadings  that  the  plaintiff,  who  was  the  drawer  of  the  bills, 
vis  slso  tiie  payee;  and  that  the  words  < treasurer  for  the  time  being'  are  merely  deseriptir* 
if  the  phuntJff  himsciC" 
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Baid  treasurer- general  of  the  Royal  Treasury  of  Portugal  did  not  enHors# 
to  the  plaintiff;  on  which  issue  was  joined, — thirdly,  that  the  said  trea- 
surer-general, by  whom  the  endorsenDonts  were  alleged  to  have  been 
made,  at  the  time  when  he  endorned  was  not  such  treasurer-general  as 
was  designated  and  intended  by  the  endorsement  of  0.,  but  minister  of 
a  hostile  government,  and  had  no  title  or  authority  to  endorse ;  to  which 
the  plaintiff  replied  that  the  treasurer-general  who  endorsed  was  the 
treasurer-general  designated  and  intended  by  the  endorsement  of  0.,  not 
adding,  '*a^  the  time  when  he  endorsed:**  issue  thereon.  It  was  provcl 
that  the  bills  were  endorsed  for  the  use  of  M.,  then  King  of  Portu;:al, 
and  received  by  C,  being  then,  and  at  the  time  of  the  first  endorsement, 
his  treasurer;  but  that,  after  M.'s  government  had  been  subverted  by  a 
hostile  one,  and  C.  removed  from  ofiice,  C.  endorsed.  It  was  heM  thit 
C.,  by  the  endorsement  and  delivery  to  himself,  acquired  an  abs/)late 
title  to  the  bills,  and  a  power  to  endorse,  which  could  not  be  qualified 
^roA-i  hy  any  intention  of  0.  not  expressed  in  the  *instrument,  even  if 

-1  such  qualification  could  be  annexed  to  an  endorsement  at  all; 
and  that  it  was  immaterial  whether  C.  was  treasurer-general  at  the  time 
of  his  endorsing  over  or  not,  and  that  the  words  "  at  the  time  when  h 
endorsed**  were  therefore  properly  omitted  from  the  issue  taken.  [Btles, 
J. — To  make  it  a  good  bill,  it  must  be  payable  certainly  and  in  all  eventa. 
This  instrument  is  payable  to  the  person  who  shall  be  treasurer  six  or 
nine  months  hence,  if  there  be  one.  Would  a  bill  payable  '^  to  the  eldest 
son  of  A.,'*  an  unmarried  man  at  the  time,  be  good  ?]  A  bill  with  % 
blank  for  the  payee's  name  is  good  when  the  blank  is  filled  up:  Bjlea 
on  Bills,  7th  edit.  69.  [Willes,  J. — Is  it  not  essential  to  the  validity 
of  a  bill  or  note  that  it  should  be  negotiable  ab  initio  ?  Coleham  v.  Cooke, 
Willes  393.]  In  Minet  v.  Gibson,  3  T.  R.  481,— afiirmed  in  error  1  H. 
Bl.  569, — it  was  held,  that,  if  a  bill  of  exchange  be  drawn  in  favour  of 
2l  fictitious  payee^  and  that  circumstance  be  known  as  well  to  the  acceptor 
as  to  the  drawer,  and  the  name  of  such  payee  be  endorsed  on  the  bill 
an  innocent  endorsee  for  a  valuable  consideration  may  recover  on  it 
against  the  acceptor  as  on  a  bill  payable  to  bearer.  [Bylbs,  J. — I  think 
the  bill  is  bad  unless  it  can  be  taken  to  mean  ''  treasurer  at  the  time  of 
acceptance."]  Suppose  the  then  treasurer  had  endorsed  the  bill  the 
next  day,  what  difficulty  would  there  have  been  ?  [Williams,  J. — This 
declaration  is  not  in  the  proper  form.] 
♦''8^1       Raymond^  contri.(a) — The  question  is  whether  this  *i8  a  good 

^  bill  of  exchange.  It  clearly  was  not  intended  that  Yates  was  to 
be  the  payee.  The  object  was,  to  meet  the  case  of  a  change  of  officers. 
Storm  V.  Stirling  and  Cowie  v.  Stirling  are  conclusive  to  show  that  '*  the 
time  being"  means  the  time  at  which  the  bill  would  become  due,  and 
that  an  instrument  so  drawn  is  void.     Bills  of  exchange  and  promissory 

(d)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  aa  follows:— 

**  That  the  second  plea  is  good  in  substance : 

<'  That  by  the  demurrer  it  is  admitted  that  each  of  the  bUls  is  in  the  form  disclosed  by  tbil 
ploa: 

**  That  such  plea  shows  that  each  of  the  bills  is  bad  on  the  face  of  it,  for  uncertainty,  in  t^i>i 
that  the  supposed  payee  is  not  sufficiently  designated : 

"  That  the  declaration  is  therefore  bad  in  substaaoe,  and  that  the  plea  shows  it : 

"  That  the  declaration  is  further  bad  for  not  showing  that  there  was  any  payee  in  eiisIMN* 
at  the  time  of  the  making  of  either  bill : 

<'  That  the  declaration  does  not  show  when  the  plaintiff  first  became  treasnnr.'' 
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notes  are  completely  assimilated  in  this  respect.  In  Storm  v.  Stirling, 
Lord  Campbell,  in  delivering  the  judgment  of  the  court,  says, — 3  Ellis 
t  B.  842  (E.  C.  L.  R.  vol.  77),—"  The  nature  and  every  definition 
which  we  find  in  the  books  of  a  promissory  note,  show  that  it  must  con- 
tain an  express  promise  to  pay  to  a  person  therein  named  or  designated, 
or  to  his  order,  or  to  bearer :  see  Byles  on  Bills,  6th  edit.  p.  4 ;  Colehan 
V.  Cooke,  Willes  395 ;  2  Bl.  Com.  467.  If  the  person  to  whom,  or  to 
whose  order,  it  is  to  be  paid  is  uncertain,  and  it  depends  on  a  contin- 
gency to  whom,  or  to  whose  order,  payment  is  to  be  made,  it  is  not  a 
promissory  note  nnless  it  can  be  treated  as  payable  to  bearer."  And 
Jervis,  C.  J.,  in  the  court  of  error,  says, — 6  Ellis  &  B.  387  (E.  C.  L.  R. 
vol.  88), — **  Whatever  desire  we  may  feel  to  aid  in  enforcing  a  contract, 
we  OQUst  hold,  that,  to  make  a  promissory  note,  there  must  be  a  payee 
aicertained  by  name  or  deeignation.  Now,  as  was  .said  in  the  court 
below,  this  money  is  made  payable,  not  to  the  then  secretary,  but  to  the 
person  who  should  be  secretary  nine  months  thence,  when  the  payment 
was  to  be  made.  That  was  th&  clear  intent.*'  What  was  there  to  pre- 
vent Nash  from  becoming  the  treasurer  *for  the  time  being?  r^ccoff 
[Byubs,  J. — My  difficulty  is  as  to  how  far  the  acceptor  has  pre-  ^ 
eluded  himself  by  his  acceptance  from  taking  this  objection.  It  may  be 
a  ve*y  good  contract,  but  not  a  bill  of  exchange.  Nothing  that  the 
acceptor  can  do  can  vary  the  nature  and  effect  of  the  written  contract.] 
There  is  a  manifest  distinction  between  Soares  v,  Glyn  and  the  present 
Ciiyp.  There,  it  was  in  the  endorsement  that  the  party  to  whom  the 
p  irroent  was  to  be  made  was  described  as  the  ^'  treasurer-general  for 
the  time  being." 

!)ixon  was  heard  in  reply. 

jIrle,  C.  J. — I  am  of  opinion  that  our  judgment  on  this  demurrer 
mist  be  for  the  defendant.  The  bill  is  drawn  in  this  form, — ^'  Six 
months  after  date  pay  to  the  order  of  the  treasurer  for  the  time  being  of 
the  Commercial  Travellers*  Benevolent  Institution,  the  sum  of  twenty 
p»nnds,  for  value  received.'*  I  think  the  true  construction  of  the 
iiatrument  is,  that  the  acceptor  undertakes  to  pay  the  amount  to  the 
crder  of  the  person  whoever  he  may  be  who  at  the  time  of  the  maturity 
ff  the  bill  shall  be  the  treasurer  of  the  institution.  I  take  it,  that,  in 
jrder  to  constitute  a  valid  bill  of  exchange,  it  is  essential  that  there 
ahould  be  a  drawer,  a  drawee,  and  a  payee :  and,  although  the  payee 
need  not  be  expressly  designated  by  name,  still  it  is  essential  to  the 
validity  of  the  bill  that  he  shall  be  a  person  who  is  capable  of  being 
ascertained  at  the  time  the  bill  is  accepted.  He  cannot  be  a  person 
who  is  not  ascertainable  at  that  time.  That  was  laid  down  in  very  dis- 
tinct terms,  as  to  promissory  notes,  in  Storm  t;.  Stirling,  3  Ellis  &  B. 
832  (E.  C.  L.  R.  vol.  77),  affirmed  by  Cowie  v.  Stirling,  6  Ellis  &  B. 
333  (E.  G.  L.  R.  vol.  88),  where  the  note  was  held  void  on  this  very 
ground.  And  I  think  bills  of  exchange  stand  upon  precisely  the  same 
footing  in  this  respect.  *  Consequently,  the  payee  not  being  an  r«rQ7 
ascertained  person  at  the  time  of  the  acceptance,  the  instrument  ^ 
here  sued  on  is  not  a  valid  bill  of  exchange. 

The  rest  of  the  court  concurring. 

Judgment  for  the  defendant. 

A  promissoiy  note  must  in  general    otherwise  it  will  not  possess  the  cha- 
be  made  payable  to  some  certain  person^    racteristics  of  a  negotiable  instrument 
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Thus  a  written  prombe  to  pay  a  specified  owners  or  order :"  Moore  v.  AndersoBf 
sum  of  monej  '^  to  the  estate  of  A.,  de-  8  Indiana  18.  So  of  a  note  payable  to 
ceased/'  or  ''to  the  heirs,  adminbtra-  ''  the  order  of  the  endorser's  name/'  or 
tors,  or  assigns  of  the  estate  of  A./'  is  to  the  person  who  should  thereafter 
had  as  a  note,  by  reason  of  uncertainty :  endorse  the  same :  United  States  r. 
Lyon  t.  Marshall,  11  Barbour  241 ;  White,  2  Hall,  N.  Y.  61.  In  TrtAer 
Tittle  V.  Thomas,  30  Mississippi  125;  v.  Ellis,  8  Pick.  322,  Ht  was  held  that 
Bennington  v.  Dinsmore,  2  Oill  348 }  a  written  promise  to  pay  to  '<  A.,  urea- 
se of  a  promise  to  pay  A.  or  B. :  Wolrad  surer  of  the  3d  parish  in  Denhan,  or 
V,  Petrie,  4  Wend.  575;  see  Willoughby  his  successors  in  the  said  office,"  might 
V.  Willoughby,  5  N.  H.  244.  But  be  sued  upon  by  a  successor  in  tie 
more  latitude  is  allowed  in  the  United  office.  In  Davis  v,  Garr,  2  Selden  124, 
States,  in  the  application  of  this  rule,  it  was  held  that  an  instrument  by  Wiieh 
than  in  England,  hy  the  assistance  of  G.  promises  to  pay  a  sum  of  money  to 
the  maxim,  id  cerium  est  quod  cerium  "  W.,  D.,  and  M.,  trustees  of  the  A. 
reddi  potest  Thus  a  note  payable  to  Land  Company,"  an  unincorpoated 
''  the  administrators"  of  a  particular  body,'  ''  or  their  successors  \n  ojjtt  or 
estate  has  been  held  negotiable  :  Moody  order y"  might  be  sued  on  by  the  or^nal 
V,  Threlkeld,  18  Geo.  55;  Adams  v.  parties  named,  though  other  pewns 
King,  16  Illinois  169;  see  Thomas  v.  had  been  appointed  in  their  place  ;and 
Relfe,  9  Missouri  377.  So  of  a  note  that  the  words  'Hheir  successor  in 
payable  to  ''  the  steamboat  Juda,  and  office"  might  be  stricken  out 


WILLIAM  HILDRETH,  the  Younger,  Appellant;   THOMAS 

ADAMSON,  Respondent     May  28. 

A  local  board  of  health  act  empowered  the  board  to  supply  the  towD  with  water  at  certain  net 
for  domestic  purposes,  and  for  other  than  domestic  purposes  for  such  remuneration  and  npa 
such  terms  and  conditions  aa  should  be  agreed  upon  between  them  and  the  persons  desiroi 
of  having  such  supply. 

An  inhabitant  of  the  town  having  presented  to  the  town  an  ornamental  fountain  with  a  troug 
or  basin,  which  was  set  up  on  one  of  the  public  streeta,  the  board  supplied  it  with  water  o 
market  days, /or  the  tue  of  eaUle  in  tkt  market,  and /or  kortee,  4/ yoked,  teheu  paeeing  to  and  fro 

The  respondenti  who  kept  horses,  with  a  view  to  evade  payment  of  the  rate  for  the  supply  of 
water  to  his  stable,  took  his  horses  to  the  fountain  to  drink.  Upon  an  information  against 
him  under  the  59th  clause  of  the  Waterworks  Clauses  Act,  1847, — which  enacts  that  "every 
person  who,  not  havirg  agreed  to  be  supplied  with  water  by  the  undertakers,  shall  take  any 
water  from  any  reservoir,  watercourse,  or  conduit  belonging  to  the  undertakers,  Ae.,  or  from 
any  cistern  or  other  like  place  containing  water  belonging  to  the  undertakers,  other  fia» 
each  a»  may  have  hren  provided  for  the  gratuitoue  uee  of  the  puhltCj  shall  forfeit  to  the  under- 
takers for  every  such  offence  a  sum  not  exceeding  10{.," — the  magistrates,  being  of  opinion 
that  the  board  had  no  right  to  erect  a  fountain  on  the  public  highway  otherwise  than  for  the 
gratuitous  use  of  the  publio  under  the  provisions  in  s.  78  of  the  Publie  Health  Act,  1848, 
declined  to  convict : — 

Held,  that  the  decision  of  the  magistrates  was  wrong ;  for,  that,  notwithstanding  the  fountain 
might  be  a  public  nuisance,  it  was  competent  to  the  board  to  limit  the  supply  of  water  thereto 
in  the  manner  they  had  done. 

On  the  2d  of  Decemher,  1859,  an  information  was  laid  by  William 
Hildreth,  the  younger,  of  Darlington,  in  the  county  of  Durham,  secre- 
tary to  the  Darlington  Local  Board  of  Health,  against  Thomas  Adam- 
son,  of  Darlington,  carter,  for  that  he  did,  on  the  23d  of  November  in 
the  year  aforesaid,  at  the  township  of  Darlington,  unlawfully  take  water 
from  a  certain  cistern,  to  wit,  the  basin  of  a  fountaia  belonging  to  the 
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local  board  of  health  of  the  district  of  the  township  of  Darlington  afore- 
said, he  the  said  Thomas  Adamson  not  having  agreed  to  be  supplied 
with  water  by  the  said  board,  contrary  to  the  Darlington  Local  Board 
Act,  *1845,  and  contrary  to  the  form  of  the  statute  in  such  case  r^ccoo 
made  and  provided.  ^ 

Upon  the  hearing  of  the  said  complaint  before  the  justices  at  a  petty 
Bessions  held  at  Darlington  on  the  5th  of  December,  1859,  the  justices 
dismissed  the  same,  and  the  complainant  being  dissatisfied  with  the 
decision  of  the  justices,  the  following  case  was  stated  for  the  opinion  of 
this  court,  pursuant  to  the  statute  20  &  21  Vict.  c.  43,  s.  2 : — 

The  information  was  laid  under  the  59th  section  of  the  Waterworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17) ;  incorporated  with  the  Dar- 
lington Local  Board  Act,  1854  (17  k  18  Vict.  c.  clxxxi.). 

At  the  hearing  of  the  information  and  complaint,  it  was  proved  on 
the  part  of  the  respondent  that  an  ornamental  fountain  (consisting  of  a 
large  open  trough  or  basin,  with  a  spiral  column  in  the  centre,  through 
which  the  water  is  forced  and  plays  into  the  basin  on  market-days),  had 
been  presented  to  the  town  of  Darlington  by  one  of  the  inhabitants,  and 
erected  on  the  surface  of  one  of  the  public  streets  in  that  town ;  and 
that  the  local  board  of  health,  as  the  owners  of  the  waterworks  (in  trust 
for  and  as  the  representatives  of  the  rate-payers  of  the  townships  of 
Darlington  aforesaid),  supplied  the  same  with  water  for  the  use  of  cattle 
in  the  cattle-market  on  market  days,  and  for  horses,  if  yoked,  when 
passing  to  and  fro ;  that,  in  consequence  of  persons  taking  the  water 
from  the  fountain  other  than  for  the  uses  aforesaid,  the  local  board  of 
health  issued  a  notice,  of  which  the  following  is  a  copy : — 

'*  Darlington  Local  Board  of  Health. 
''Notice  is  hereby  given  that  all  persons  damaging  the  fountain,  foul- 
ing the  water,  or  taking  water  therefrom,  will  be  prosecuted.     The 
penalty  for  the  latter  offence  is  lOL 

"  By  order,  H.  Dunn,  Clerk  to  the  Board. 

"Darlington,  June  25th,  1859." 

*It  was  also  proved  that  the  said  Thomas  Adamson  had  this  r^eon 
notice  pointed  out  to  him  by  Richard  Mowbray,  a  servant  of  the  ^ 
local  board  of  health,  in  June  last,  when  the  latter  was  affixing  the 
notice  near  the  fountain  in  question ;  and  that  he  at  the  same  time  told 
Adamson  that  he  was  not  to  take  his  horses  from  his  stable  to  the  foun- 
tain to  drink,  and  that  Adamson  replied  that  the  board  could  not  stop 
him.  It  was  further  proved,  that,  on  the  23d  of  November  last  (the  day 
stated  in  the  information),  Adamson  took  some  horses  from  his  stable  to 
the  fountain,  and  allowed  them  to  drink  of  the  water  then  in  the  basin. 
It  was  also  proved  that  the  local  board  of  health  by  their  scale  of 
charges,  have  a  regular  fixed  charge  per  horse  for  water  supplied  to 
parties  keeping  horses,  if  they  choose  to  have  water  laid  into  their 
Btables. 

The  said  Thomas  Adamson,  on  the  hearing  of  the  aforesaid  informa- 
tion, made  no  defence,  beyond  merely  saying  that  he  did  not  know  he 
was  doing  wrong :  neither  did  he  take  any  objections  to  the  information, 
or  otherwise. 

The  justices  being  of  opinion  that  the  local  board  of  health  had  no 
right  to  erect  or  allow  to  be  erected  in  the  public  highway  any  fountain 
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Otherwise  than  for  the  gratuitous  use  .of  the  public  at  large,  either  under 
the  provisions  of  s.  78  of  the  Public  Health  Act,  1848  (11  &  12  Vict 
c.  63),  or  otherwise,  thej  considered  that  it  must  be  assumed  that  the 
fountain  in  question  had  been  erected  under  the  authority  of  the  said 
section,  there  being  otherwise  in  their  opinion  no  power  to  take  up  nnd 
occupy  a  portion  of  the  public  highway  for  such  a  purpose,  althonrrii  the 
soil  and  surface  of  the  streets,  it  was  contended,  is  vested  in  the  bosird; 
and  that  therefore  the  water  supplied  to  such  fountain  came  within  the 
meaning  of  the  exception  contained  in  the  59th  section  of  the  Water- 
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works  Clauses  Act,  1847,  and  *wa8  water  ^'provided  for  the 


gratuitous  use  of  the  public."  And  they  were  further  of  opinion 
that  the  notice  above  set  forth  and  the  verbal  notice  respectively  givea 
to  the  respondent  did  not  take  away  the  right  of  the  respondent  to  take 
water  from  the  fountain  in  the  manner  proved :  and  they  gave  their 
determination  against  the  appellant  in  the  manner  before  stated.  The 
grounds  of  their  determination,  therefore,  were, — ^first,  that  the  ItKral 
board  of  health  had  no  power  to  erect  such  a  trough  or  fountain  on  the 
public  highway,  except  for  the  gratuitous  use  of  the  public, — secondly, 
that  the  local  board,  by  giving  such  notice  as  aforesaid,  could  not  con- 
fine the  meaning  of  the  words  ''  gratuitous  use  of  the  public,*'  and  the 
use  of  the  trough  or  fountain  to  cattle  in  the  cattle-market  on  market 
days,  and  for  horses,  if  yoked,  when  passing  to  and  fro. 

Whereupon  the  opinion  of  the  court  was  asked  whether  they  were 
right  in  dismissing  the  information  and  complaint  as  aforesaid,  and  as 
to  what  further  should  be  done  or  ordered  by  the  said  court  in  the  pre- 
mises. 

*^Qn  David  KeanSy  for  the  appellant.(rt) — The  78th  *8ection  of  the 
^"^^J  Public  Health  Act,  1848,  11  &  12  Vict.  c.  63,  enacts  "that  the 
local  board  of  health  may  cause  all  existing  public  cisterns,  pumps, 
wells,  reservoirs,  conduits,  aqueducts,  and  works  used  for  the  gratuitous 
supply  of  water  to  the  inhabitants,  to  be  continued,  maintained,  and 

(a)  The  poinU  marked  for  argament  on  the  part  of  the  appellant  were  as  follows:— 

*'  That  the  magistrates  were  not  right  in  dismissing  the  said  information  and  complaint,  asd 
that  they  ought  to  have  convicted  the  respondent: 

"  Thaty  on  the  facts  shown  in  the  caae,  the  water  taken  by  the  respondent  was  not  proridei 
for  the  gratuitous  use  of  the  public,  but  only  for  the  gratuitous  use  of  such  portion  of  the  pob- 
Uc  as  might  require  the  same  for  the  use  of  their  cattle  on  certain  times  and  occasions : 

"  That  the  case  does  not  find  that  the  local  board  erected  the  fountain,  but  only  that  the 
local  board  supplied  the  fountain,  which  the  )aae  finds  to  be  merely  ornamental ;  and  tbat, 
eren  if  the  fountain  had  been  illegally  erected,  the  water  supplied  to  it  did  not  thereby  become 
< provided  for  the  gratuitous  ure  of  the  public:' 

"  That,  as  the  case  does  not  find  the  cistern  to  have  been  in  existence  at  the  time  the  local 
board  of  health  came  into  existence,  or  that  it  was  substituted  for  such  a  cistern,  or  that  it  ras 
constructed  for  the  gratuitous  supply  of  any  public  baths  or  washhouses,  the  78th  seettos  of 
the  Public  Health  Act,  1848,  which  contemplates  the  benefit  of  the  inhabitants  aa  distingniibed 
from  the  public,  has  nothing  to  do  with  this  case : 

**  That  the  local  board,  as  having  the  management  and  control  of  the  streets,  and  poirer  t« 
improve  public  works,  had  power  to  erect  the  fountain,  if  they  thought  fit,  the  same  not  being 
shown  or  surmised  to  be  a  nuisance  or  obstruction  to  the  highway : 

**  That  the  local  board  were  not  nnder  a  legal  duty  to  supply  any  water  for  the  grataitoaa 
nse  of  the  public,  although  they  might  be  bound  to  supply  some  fur  the  free  um  of  the  iabv 
bitants,  and  they  therefore  were  entitled  to  regulate  any  supply  by  such  conditions  and  terms 
as  they  might  think  fit : 

«  And  that  the  proceeding  of  the  i^spondent  complained  of  was  a  wilful  evasion  of  the  elaaiet 
in  the  Darlington  Local  Aot»  1854,  for  raising  fiinds  to  insure  a  saffieient  water  rapply  withia 
the  distriet" 
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plentifully  supplied  with  water,  or  they  may  substitute,  continue,  main- 
tain, and  plentifully  supply  with  water  other  such  works  equ.-ijly  conve- 
nient ;  and  the  said  local  board  may,  if  they  shall  think  fit,  construct 
any  number  of  new  cisterns,  pumps,  wells,  conduits,  and  works  for  the 
gratuitous  supply  of  any  public  baths  or  wash  houses  established  other* 
lyiee  than  for  private  profit  or  supported  out  of  any  poor  or  borough 
rates."  The  Darlington  Local  Board  Act,  1854, 17  &  18  Vict.  c.  clxxxi., 
had  three  objects  especially  in  view, — the  supply  of  the  town  of  Dar- 
lington with  gas,  water,  and  convenient  markets.  To  each  of  ri^rqc) 
♦these  objects  a  separate  set  of  clauses  is  devoted.  The  22d  sec-  *- 
tion  empowers  the  local  board,  by  means  of  the  waterworks  to  be  pur- 
chased by  and  vested  in  them,  to  collect  and  store  water,  and  to  supply 
water  within  the  district,  and  to  sell  and  dispose  of  the  water,  as  they 
from  time  to  time  think  fit.  The  23d  section  provides  ''  that  a  supply 
of  water  for  domestic  purposes  shall  not  include  a  supply  of  water  for 
cattle,  or  for  horses,  or  washing  carriages,  where  such  horses  or  car- 
riages are  kept  for  hire  or  belong  to  common  carriers  or  dealers  in 
horses,  or  a  supply  of  water  for  any  trade,  manufacture,  or  business 
whatsoever,  or  for  watering  gardens,  or  for  fountains,  or  for  any  orna- 
mental purposes  whatsoever.*'  The  24th  section  gives  the  maximum 
rates  at  which  water  is  to  be  supplied  for  domestic  purposes.  The  27th 
section  provides  that  water  for  other  than  domestic  purposes  may  be 
supplied  upon  such  terms  and  conditions  as  shall  be  agreed  upon  between 
the  local  board  and  the  persons  desirous  of  having  such  supply  of  wa- 
ter. And  B.  29  imposes  a  penalty  not  exceeding  61,  for  using  for  other 
than  domestic  purposes  any  water  supplied  by  the  local  board,  the  party 
not  having  previously  agreed  with  the  local  board  for  a  supply  for  such 
other  purposes.  The  information  against  Adamson  was  laid  under  the 
59th  section  of  the  Waterworks  Clauses  Act,  1847^  10  &  11  Vict.  c.  17, 
which  act  is  incorporated  with  the  local  act  ^*  with  respect  to  waste  or 
misuse  of  the  water  supplied  by  the  undertakers,"  among  other  things. 
That  section  enacts  that  **  every  person  who,  not  having  agreed  to  be 
supplied  with  water  by  the  undertakers,  shall  take  any  water  from  any 
reservoir,  watercourse,  or  conduit  belonging  to  the  undertakers,  or  any 
pipe  leading  to  any  such  reservoir,  watercourse,  or  conduit,  or  from  any 
cisteru  or  other  like  place  containing  water  belonging  to  the  undertakers, 
other  than  such  as  '*'may  have  been  provided  for  the  gratuitous  r^^rao 
use  of  the  public,  shall  forfeit  to  the  undertakers  for  every  such  ^  ^ 
offence  a  Bum  not  exceeding  101.  [Erlb,  G.  J. — Does  the  78th  section 
of  the  Public  Health  Act,  1848,  justify  the  erection  in  question  ?]  As- 
saming  it  does  not,  possibly  the  respondent  might  have  a  right  to  knock 
it  down :  but  the  illegality  of  the  structure  would  not  warrant  him  in 
wrongfully  abstracting  water  from  the  fountain.  [Btles,  J. — This 
vater  is  not  provided  **"  for  the  gratuitous  nse  of  the  publie;'*  it  is  dedi- 
eated  to  a  particular  portion  of  the  public  only.]  It  was  provided  for 
the  especial  use  of  cattle  in  the  cattle-market  on  market-days,  and  for 
horses,  if  yoked,  when  passing  to  and  fro«  The  respondent,  by  taking 
the  water  as  he  did,  was  guilty  of  a  clear  evasion  of  the  statute  rate. 
[Bylss,  J. — An  evasion  is  no  offence,  provided  the  law  is  not  infringed.] 
The  object  of  the  act  was  that  every  private  customer  of  the  water 
should  in  some  way  contribute  to  the  rates. 
The  respondent  did  not  ap|^ear« 
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Erle,  0.  J. — I  am  of  opinion  that  the  appellant  in  this  case  is  en- 
titled to  succeed,  that  the  information  was  improperly  dismissed,  and 
that  the  grounds  taken  by  the  magistrates  cannot  be  sustained.  The 
facts  I  take  to  be  these : — An  ornamental  fountain  having  been  pre^ 
sented  to  the  town  of  Darlington  by  one  of  the  inhabitants,  and  erected 
in  one  of  the  public  streets  qi  the  town,  the  local  board  took  upon  them- 
selves to  supply  it  with  water  for  a  limited  purpose, — a  purpose  of 
humanity.  They  determined  to  supply  the  fountain  with  water /or  tie 
tue  of  cattle  in  the  cattle- market  on  market-days,  and  for  horses^  if  yoktdy 
when  passing  to  andfro^  that  is,  travelling  along  the  road.     As  far, 

*^Q41  ^b^r^^<^^^9  ^^  ^^6  ^^^  ^'^^  allow,  they  have  limited  the  *right  to 
^  use  the  water  90  supplied.  The  respondent,  being  a  person  who 
kept  horses,  and  having  a  stable,  and  liable  under  the  local  act  to  pay 
a  rate  for  the  supply  of  water  for  their  use,  determined  to  avail  him- 
self of  the  water  so  dedicated  to  the  cattle  in  the  market  and  to  horses 
travelling  along  the  road,  and  brought  his  horses  from  the  stable  to 
drink  at  the  fountain ;  thus  avoiding  a  rate  which  he  ought  to  pay.  The 
local  board  thereupon  laid  an  information  against  him  for  taking  water 
in  this  manner  after  notice.  The  information  was  laid  under  the  59th 
sectioh  of  the  Waterworks  Clauses  Act,  1847,  which  enacts  that  "every 
person  who,  not  having  agreed  to  be  supplied  with  water  by  the  under- 
takers, shall  take  any  water  from  any  reservoir,  watercourse,  or  conduit 
belonging  to  the  undertakers,  or  any  pipe  leading  to  any  such  reservoir, 
watercourse,  or  conduit,  or  from  any  cistern  or  other  like  place  contain- 
ing water  belonging  to  the  undertakers,  other  than  such  as  may  have 
been  provided  for  the  gratuitous  use  of  the  public,  shall  forfeit  to  the 
undertakers  for  every  such  offence  a  sum  not  exceeding  102."  The 
magistrates  before  whom  that  information  came  on  to  be  heard  were  of 
opinion  that  the  water  in  this  fountain  was  dedicated  to  the  gratuitons 
use  of  the  public, — for  this  reason,  viz.,  that  the  fountain  was  placed 
on  the  public  highway,  and  that  the  placing  it  there  was  an  indictable 
obstruction  of  the  highway,  unless  justified  under  the  78th  section  of 
the  11  &;  12  Vict.  c.  68 ;  and  they  accordingly  dismissed  the  complaint. 
The  magistrates  concede  that  the  section  just  referred  to  would  justify 
the  placing  of  the  fountain  upon  the  public  highway.  It  is  unnecessary 
to  stop  to  consider  whether  that  is  so  or  not.  But  it  may  well  be  that 
the  fountain  may  be  an  indictable  obstruction  of  the  highway,  and  yet 
f^^q;.-.  the  water  therein  may  be  private  property  of  the  local  board.  I 
-'  '^'therefore  think  the  respondent  had  no  right  to  claim  the  water 
against  the  will  of  the  board,  and  that  the  assumption  of  the  magis- 
trates was  unfounded  in  point  of  law.  The  37th  section  of  the  Water- 
works Clauses  Act,  1847,  appears  to  me  to  contemplate  a  power  in  the 
board  to  dedicate  the  water  and  limit  its  use  in  any  way  they  may 
choose :  and  I  take  it  they  might  by  law  dispose  of  it  in  any  way  they 
thought  fit  for  the  benefit  of  the  town.  That  section  enacts,  that,  ^^  in 
all  the  pipes  to  which  any  fire-plug  shall  be  fixed,  the  undertakers  shall 
provide  and  keep  constantly  laid  on,  unless  prevented  by  frost,  unusual 
drought,  or  other  unavoidable  accident,  or  during  necessary  repairs,  a 
sufficient  supply  of  water  for  the  following  purposes,  that  is  to  say,  for 
cleansing  the  sewers  and  drains,  for  cleansing  and  watering  the  streets, 
and  for  supplying  any  public  pumps,  baths,  or  wash-houses  that  may  be 
established  for  the  free  use  of  the  inhabitantSi  or  paid  for  out  of  any 
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poor-rates  or  borough-rates  levied  within  the  limits  of  the  special  act.'* 
There  is  no  obligation  imposed  upon  the  board  or  company  to  afford  this 
supply  absolutely,  but  the  section  goes  on  to  say  that  '^  such  supply 
shall  be  provided  at  such  rates,  in  such  quantities,  and  upon  such  terms 
and  conditions  as  may  be  agreed  upon  by  the  town  commissioners  and 
the  undertakers,  or,  in  case  of  disagreement,  as  shall  be  settled  in  Eng- 
land or  Ireland  by  two  justices,  and  in  Scotland  by  the  sheriff,  until  in 
either  case  an  inspector  shall  have  been  appointed,  and  after  the  ap- 
pointment of  such  inspector,  by  the  inspector  so  appointed,'* — clearly 
contemplating  that  the  supply  may  be  for  the  gratuitous  use  of  the  pub- 
lic as  between  the  town  commissioners  and  the  public,  and  at  the  same 
time  dealing  with  the  water  as  private  property  in  respect  of  which  the 
\indertakers  might  lawfully  contract.  But  that  has  nothing  to  do  with 
the  *a88umption  here  contended  for  by  the  magistrates,  that,  r*rQ^ 
because  the  fountain  was  placed  on  the  public  highway,  there-  *• 
fore  the  water  must  be  taken  to  have  been  dedicated  to  the  gratuitous 
use  of  the  public. 

Williams,  J. — ^I  am  of  the  same  opinion.  The  reason  assigned  by 
the  magistrates  for  declining  to  convict  the  respondent  are  not  supported 
by  the  facts  of  the  case.  Even  if  it  were,  I  am  not  prepared  to  say 
that  the  water  must  be  taken  to  have  been  dedicated  to  the  gratuitous 
use  of  the  public  because  the  fountain  was  so  constructed  as  to  be  a 
public  nuisance.  It  is  clear  that  there  was  no  intention  to  dedicate  the 
water  of  this  fountain  to  the  gratuitous  use  of  the  public  at  large :  and 
there  is  nothing  in  the  act  to  lead  to  such  a  consequence.  In  Poole  v, 
Huskinson,  11  M.  &  W.  827,t — following  the  Marquis  of  Stafford  v.  Coy- 
ney,  7  B.  &  C.  257  (E.  C.  L.  R.  vol.  14),— it  was  held  that  there  may 
be  a  dedication  of  a  way  to  the  public  for  a  limited  purpose,  as,  for  a 
footway,  &c.,  but  there  cannot  be  a  dedication  to  a  limited  part  of  the 
public,  as,  to  a  parish.  Such  a  partial  dedication  is  simply  void,  and 
will  not  operate  in  law  as  a  dedication  to  the  whole  public.  Upon  the 
whole,  I  see  no  reason  why  the  local  board  should  not  limit  the  supply 
of  water  to  the  fountain  in  the  manner  they  have  done,  and  that  the 
magistrates  were  wrong  in  not  convicting  the  respondent  for  the  offence 
of  which  he  clearly  had  been  guilty. 

Byles,  J.(^) — I  am  of  the  same  opinion.  It  seems  to  me  that  the 
reason  given  by  the  magistrates  for  not  convicting  the  respondent  can- 
not be  sustained.  I  am  not  sure  that  the  use  to  which  this  water  was 
supplied  was  not  a  public  use.  The  tank  was  open  for  anybody's  r*cQY 
*caitle  to  drink  on  market-days  from  10  o'clock  till  5,  or  for  *• 
anybody's  yoked  horses  travelling  along  the  road.  It  seems  to  me  to 
have  been  too  hastily  assumed  that  this  was  not  a  public  use.  But,  at 
all  events,  the  decision  of  the  magistrates  was  wrong,  and  the  case  must 
be  sent  back  to  them  to  be  reheard.  Rule  accordingly. 

(a)  WiUes,  J.,  waa  in  the  Diroroe  Ooart  » 
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The  defendant,  hon&  fide  believing  that  the  plaintiff,  who  was  a  clerk  to  one  M.,  a  eastoiner  of 
the  defendant's,  and  who  bad  been  sent  to  the  defendant's  shop  by  M.,  had  while  there  stoles 
a  box  from  an  inner  room,  went  to  M.,  and  after  telling  him  of  his  loss,  intimated  his  suspi- 
cion of  the  plaintiff,  saying,  "  There  was  no  one  else  in  the  room,  and  kt  mu9t  hare  tttkeu  it:' 
— Held,  that  the  commanication  was  pririleged  by  the  occasion. 

Where  slanderous  words  are  uttered  in  a  foreign  language,  the  declaration  should  arer  that  tbs 
persons  in  whose  presence  they  were  spoken  understood  the  language. 

This  was  an  action  for  slanderous  words  spoken  by  the  defendant  or 
the  plaintiff.  The  declaration  alleged  that  the  slanderous  words  were, 
'*  There  was  no  one  else  in  the  room ;  and  he  (meaning  the  plaintiiT) 
muss  ess  genommen  haben/'  thereby  meaning  and  intending  that  the 
plaintiff  had  stolen  a  certain  mathematical  box  from  the  defendant. 
The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  the  Common  Serjeant  in  the  Mayor's  Court, 
London,  when  the  following  facts  appeared  in  evidence : — The  plaintiff 
was  a  clerk  in  the  service  of  Messrs.  Herschfield  &  Mensel,  who  were 
importers  of  foreign  goods.  The  defendant  was  a  fancy  box  manufac* 
turer,  who  had  frequent  dealings  with  Herschfield  &  Mensel.  In  the 
month  of  January  last,  the  plaintiff  called  at  the  defendant's  shop  to 
inquire  for  some  boxes  which  had  been  sent  from  Herschfield  k  Co.*8  to 
be  repaired.  In  the  course  of  conversation,  he  asked  the  defendant's 
♦SQ81  '^''^^^®^>  ^^^  *was  alone  in  the  workshop,  for  two  boxes  of  which 
^  he  told  him  the  defendant  had  promised  to  make  him  a  present. 
The  defendant's  brother  thereupon  desired  the  plaintiff  to  go  into  an 
inner  room  and  take  two  boxes  from  a  certain  shelf.  The  defendant 
accordingly  went  to  the  inner  room,  and  returned  with  two  boxes,  and 
departed.  Shortly  after  he  was  gone,  a  mathematical  box  of  some 
value  was  missed  from  the  inner  room :  and  the  defendant,  assuming 
that  it  had  been  taken  by  the  plaintiff,  went  to  his  employers'  ware- 
house and  there  saw  Mr.  Mensel,  who,  upon  being  informed  by  him  that 
he  had  something  to  communicate  to  him,  took  the  defendant  into  a 
back  room.  The  defendant  then,  no  one  else  being  present,  told  Mr 
Mensel  of  the  circumstance  of  the  plaintiff's  going  to  the  inner  room, 
and  of  the  mathematical  box  being  shortly  afterwards  missed ;  adding, 
that,  as  no  one  else  had  been  in  the  room,  the  plaintiff  must  have  taken 
it.  The  plaintiff,  on  being  told  by  Mr.  Mensel  of  what  the  defendant 
had  said,  went  to  the  defendant's  house,  when  the  defendant  repeated 
what  he  had  said  to  Mr.  Mansel.  The  conversation  was  in  the  German 
language,  and  took  place  in  the  presence  of  a  young  female  who  was 
English,  and  who  was  not  shown  to  understand  German. 

The  plaintiff  at  the  trial  swore  that  he  had  never  seen  the  article  be 
was  supposed  to  have  stolen. 

On  the  part  of  the  defendant  it  was  submitted,  that,  there  was  do 
publication  on  the  second  occasion,  it  not  appearing  that  the  girl  who 
was  present  understood  the  German  language ;  and  that  the  commani- 
cation  to  Mr.  Mensel  was  privileged.  It  was  also  proposed  to  call  wit- 
nesses to  show  the  circumstances  under  which  the  words  were  spoken, 
^cQq-]  so  as  to  rebut  the  inference  of  malice. 

-I       The  learned  Common  Serjeant  overruled  the  '^'objection,  and 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         699 

rejected  the  proposed  evidence ;  and  the  jarj  returned  a  verdict  for  the 
pUintiff,  damages  5L 

Laxton,  in  Easter  Term  last,  moved  to  enter  a  nonsuit,  or  for  a  new 
tria]^.on  the  ground  that  the  evidence  tendered  had  been  improperly 
rejected,  and  that  the  communication  was  privileged.  [Erlb,  G.  J. — 
What  is  the  privilege  ?]  The  defendant  considered  himself  to  have  been 
vronged  by  the  plaintiff.  [Erle,  C.  J. — That  will  not  do.]  In  Har- 
rison V.  Bush,  25  Law  J.,  Q.  B.  25,  29,  Lord  Campbell  says:  ^' A  com- 
munication made  bon&  fide  upon  any  subject-matter  in  which  the  party 
commanicating  has  an  intereU  or  in  reference  to  which  he  has  a  duty^  is 
privileged,  if  made  to  a  person  having  a  corresponding  interest  or  duty^ 
although  it  contains  criminatory  matter,  which,  without  this  privilege, 
would  be  slanderous  and  actionable."  [Erle,  C.  J. — What  legal  or 
moral  duty  was  there  in  the  defendant  to  go  to  the  plaintiff's  employer 
and  tell  him  that  his  clerk  had  been  guilty  of  a  felony  ?]  He  had  an 
interest  and  a  right  to  prevent  a  person  he  conceived  to  be  dishonest 
being  sent  to  his  shop.  In  Taylor  v.  Hawkins,  16  Q.  B.  308  (E.  C.  L.  R. 
vol.  71),  it  is  laid  down,  that,  in  an  action  of  slander,  if  the  facts  proved 
are  sach  that  the  communication  is  by  the  rules  of  law  privileged,  the 
judge  ought  not  to  leave  any  question  to  the  jury  as  to  malice  unless 
the  plaintiff  gives  further  evidence  showing  a  probability  that  the  com- 
munication was  made  maliciously  rather  than  that  it  was  made  bon&  fide. 
So,  in  Cook  v,  Willes,  24  Law  J.,  Q.  B.  367,  it  was  held  that  it  is  a 
question  of  law,  to  be  determined  by  the  judge,  whether  the  occasion  of 
publishing  defamatory  matter  is  such  as  to  repel  the  inference  of  malice, 
BO  as  to  constitute  a  privileged  communication ;  and  if,  at  the  close  of 
the  plaintiff's  case,  he  is  of  opinion  that  the  communication  is  privileged, 
and  there  is  no  evidence,  ^intrinsic  or  extrinsic,  of  malice  in  fact, 
the  judge  ought  to  nonsuit:  but,  wherever  there  is  evidence, 
cither  intrinsic  or  extrinsic,  of  malice  to  answer  the  immunity  derived 
from  the  occasion  of  the  publication,  that  question  must  be  determined 
by  the  jury. 

A  rule  nisi  having  been  granted. 

Grant  now  showed  cause. — The  words  spoken  were  clearly  slanderous, 
and  the  occasion  unprivileged.  [Williams,  J. — Is  there  any  averment 
in  the  declaration,  that  the  person  in  whose  hearing  the  words  were 
spoken  understood  the  German  language  ?]  There  is  not.  [Williams, 
J.— In  Fleetwood  v.  Curley,  Hob.  267,  268,  Lord  Hobart  says,—"  The 
slander  and  damage  consist  in  the  apprehension  of  the  hearers,  and 
therefore  slanderous  words  in  Welsh  bear  no  action,  except  you  afiirm 
that  they  were  spoken  in  the  hearing  of  them  that  understood  the  Welsh 
tongue.**  And  see  1  Wms.  Saund.  242,  n.  (1),  242  a,  n.  (c);  Price  v. 
Jenkings,  Cro.  Eliz.  865;  Rex  v.  Manasseh  Goldstein,  3  Brod.  k  B.  201 
(E.  C.  L.  R.  vol.  7),  7  J.  B.  Moore,  1  (E.  C.  L.  R.  vol.  17),  10  Price  88, 
K.  k  R.  C.  C.  473.]  The  jury  having  found  for  the  plaintiff,  it  must  be 
assumed  that  they  were  satisfied  that  the  hearers  knew  the  meaning  of 
the  slanderous  words.  And  there  was  nothing  in  the  occasion  to  con- 
stitute the  communication  a  privileged  one.  There  was  neither  interest 
nor  duty  to  warrant  the  defendant  in  making  a  direct  imputation  of 
felony.  [Erle,  C.  J. — The  defendant  bond  fide  entertaining  the  sus- 
picion he  did,  can  it  be  said  that  he  had  no  interest  in  intimating  to  the 
employer  of  the  plaintiff  that  his  visits  to  his  shop  might  as  well  be  dia- 
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continued?]  The  grounds  of  suspicion  were  so  very  slight  that  the  jiirj 
might  well  be  warranted  in  inferring  malice  fVom  the  harsh  proceeding 
of  the  defendant.  [Willss,  J. — It  matters  not  how  harsh  or  how  hasty 
the  defendant  may  have  been,  or  how  untrue  the  charge,  if  he  bonfi  fide 
made  it.] 
"^fiOH       *L<^^t6n  was  not  called  upon  to  support  the  rule. 

-■  Erle,  C.  J. — I  am  clearly  of  opinion  that  this  rule  should  be 
made  absolute  on  the  ground  that  the  circumstances  under  which  the 
words  were  spoken  did  presumably  negative  malice  in  the  speaker;  in 
other  words,  that  the  communication  was  what  the  law  calls  privileged, 
unless  there  be  express  malice.  The  short  facts  are  these : — The  plain- 
tiff, a  clerk  in  the  employ  of  Messrs.  Herschfield  &  Mensel,  was  sent  on 
his  employers*  business  to  the  defendant's  shop,  and,  with  the  permission 
of  the  defendant's  brother,  he  went  into  an  inner  room  to  get  some 
articles  which  the  defendant  had  promised  to  give  him.  After  he  had 
gone  away,  the  defendant  missed  from  that  room  a  mathematical  box 
which  the  plaintiff  had  no  right  to  take,  if  he  did  take  it.  Upon  this, 
the  defendant  went  to  the  warehouse  of  the  plaintiff's  employers,  and, 
requesting  of  one  of  the  firm,  Mr.  Mensel,  a  private  interview,  he  com- 
municated his  suspicions  to  that  gentleman,  saying  in  substance  that 
there  was  no  one  but  the  plaintiff  in  the  room  where  the  box  in  question 
was,  and  that  he  must  have  taken  it.  It  seems  to  me  that  it  was  bat 
acting  with  a  reasonable  regard  to  his  own  interest  for  the  defendant,  if 
he  believed  that  the  plaintiff  had  been  guilty  of  the  abstraction  of  the 
box,  to  go  to  the  employers  and  state  what  had  taken  place.  If  be 
really  believed  the  plaintiff  to  have  acted  so  dishonestly,  he  would 
naturally  object  to  his  being  sent  to  his  premises  again.  It  also  seems 
to  me  that  it  was  a  reasonable  thing  for  the  defendant  to  go  in  the 
direction  in  which  the  box  if  taken  by  the  plaintiff  was  likely  to  be  found 
I  think  either  of  these  grounds  was  amply  suflScient  to  justify  the  speak- 
ing of  the  words,  the  defendant  bonfi  fide  believing  that  he  was  saying 
^/>Q^-|  what  was  true.  These  being  the  simple  ^circumstances  of  the 
''-'  case,  I  think  that,  unless  it  could  be  shown  that  the  defendant 
was  actuated  by  malice,  the  plaintiff  ought  not  to  have  succeeded. 

Williams,  J. — I  also  am  of  opinion  that  the  words  in  question  were 
spoken  on  a  privileged  occasion.  The  class  of  cases  in  which  the  occa- 
sion rebuts  the  prim&  facie  inference  of  malice  from  the  utterance  of 
slanderous  words,  includes  the  case  of  a  communication  made  with  a  fair 
and  reasonable  purpose  of  protecting  the  interest  of  the  person  uttering 
them.  It  is  unnecessary  to  say  whether  or  not  this  case  falls  within 
that  class  where  the  communication  is  privileged  by  reason  of  a  dnty 
towards  the  employer  of  the  person  of  whom  the  words  are  spoken. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion.  If  it  had  been 
necessary,  I  should  have  been  fully  prepared  to  go  the  whole  length  of 
the  doctrine  laid  down  by  Tindal,  G.  J.,  and  Erie,  J.,  in  the  case  of 
Coxhead  v.  Richards,  2  C.  B.  569  (E.  C.  L.  R.  vol.  62). 

Byles,  J. — I  also  am  of  opinion  that  this  rule  should  be  made  abso- 
lute,  for  the  reasons  given  by  my  Lord  and  my  Brother  Williams. 

Rule  absolute,  the  costs  to  be  costs  in  the  cause. 

In  an  action  of  slander,  where  the  the  proper  mode  of  declaring  is  to  set 
words  were  spoken  in  a  foreign  language,    out  the  words  in  the  foreign  langaagey 
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and  to  aver  the  signification  of  them  in  Bpoken  at  the  same  time,  and  as  a  part 

English,  and  that  they  were  understood  of  the  same  conversation ,  may  he  given 

by  those  who  heard  them  :  Wormouth  in  evidence  to  show  what  charge  was 

9.  Cramer,  3  Wendell  394 ;  Hickley  v.  really  meant:  Reehholt  v.  Becker,  3 

Grosjean,  6  Blackf.  352 ;  Kerschhauger  Denio  346;  but  not  .(in .  New  York) 

V.  Slasser,  12  Indiaaa  453;   Zeig  v.  where  spoken  at  a  different  time  (Ibid.), 

Ort,  3  Chandl.  Wis.  26 ;  Rahauser  v.  though  it  would  be  different  elsewhere : 

Schwerger  Barth,  3  Watts   28.     The  see  American  note   to   Hemmings  v. 

plaintiff  will  be  allowed  to  amend  his  Oasson,  E.  B.  &  E.  352.     In  Bechtell 

declaration,  if  he  has  originally  laid  the  v.  Shatler,  Wright  (Ohio)  107,  it  was 

vords  in  English :  Rahauser  v,  Schwer-  held  that  where  slanderous  words   in 

ger  Barth,  ut  supra.     The  correctness  German  were  spoken  in  a  <^  German 

of  the  translation  must  be  proved  at  county"  in  Ohio,  an  averment  that  they 

the  trial :  Hickley  v.  Grosjean,  ut  supra,  were  understood  by  the  bystanders  was 

Where,  however,  a  slander  in  English  not    necessary ;    bat  this  dedsion  ia 

vords  is  properly  laid,  foreign  words  questionable. 


♦LOCKWOOD  V.  LEVICK.    May  22.  [*60$ 

A  eommigbion  agent  was  employed  by  a  mantifacturer  to  procure  orders  for  bin  upon  the  terms 
eontaiaed  in  a  written  proposal  as  follows, — **  We  sell  at  yonr  terms,  and  hare  no  farther 
interference  with  the  aceonnt  beyond  forwarding  the  order  and  referenees.  We  ^ve  yon  all 
the  iaformation  we  possess,  and  yon  treat  the  order  as  coming  direct  from  the  buyer.  W« 
expect  to  receire  our  commission  on  all  good*  bought  by  honses  whose  acconnts  are  opened 
through  as  ■/* — Held,  that  the  agent  was  entitled  to  his  oommission  where  an  order  had  been 
giren  and  accepted  by  the  tnanu/actureVf  though  in  consequence  of  his  inability  to  snppfy  tbt 
goods,  they  were  not  ultimately  delirered  to  the  buyer. 

This  was  an  action  for  commission  claimed  bj  the  plaintiff  in  respect 
of  goods  sold  by  him  for  the  defendant. 

The  defendant  paid  12.  9^.  Id.  into  court,  and  pleaded  never  indebted 
beyond  that  sum.     The  plaintiff  claimed  89Z.  5s,  lid.  in  addition. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  in  last 
Hilary  Term.  The  plaintiff  was  a  commission  agent  carrying  on  busi- 
ness at  Manchester.  The  defendant  was  an  elastic-web  manufacturer  at 
Bradford,  in  Yorkshire.  The  plaintiff  had  been  engaged  to  sell  goods 
for  the  defendant  upon  the  terms  contained  in  a  letter  addressed  by  the 
former  to  the  latter  on  the  30th  of  November,  1857,  which  were  as 
follows : — 

"We  act  as  agents  to  the  manufacturers  only,  sell  at  your  terms,^  and 
have  no  further  interference  with  the  account  beyond  forwarding  the 
order  and  references.  In  all  cases  you  will  exercise  your  own  judgment. 
We  give  you  all  the  information  we  possess,  and  you  treat  the  order  as 
coming  direct  from  the  buyer.  We  expect  to  receive  our  commisaian  on 
all  goods  bought  by  houses  whose  accounts  are  opened  through  ua.  The 
commission,  22.  10«.,  is  small  for  goods  which  I  suppose  are  sold  in 
moderate  quantities ;  and  we  receive  more  for  carpets  and  other  heavy 
goods.  However,  this  can  stand  over  until  I  see  you,  as  things  of  this 
iind  are  always  better  and  more  satisfactorily  arranged  when  the  matters 
are  properly  explained.'' 

After  the  parties  had  been  acting  for  some  time  upon  the  understand* 
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ing  conveyed  by  this  letter,  the  plaintiff  introdaced  to  the  defendant 
a  Manchester  dealer  named  Hodges,  who,  in  March,  1859,  gaTe  the 
♦6041  *^®f'^^*^*^^  ^^  order  for  several  thousand  yards  of  web,  which 
-'  order  the  defendant  accepted  and  undertook  to  execute,  bat 
'wliich,  for  want  of  adequate  machinery,  he  was  unable  to  accomplish, 
tliough  the  time  for  completing  had  been  extended  by  the  buyer  beyond 
the  period  originally  stipulated ;  and  the  order  was  ultimately  withdrawn. 
The  sum  claimed  by  the  plaintiff  in  this  action  was  the  amount  which  his 
commission  would  have  produced  if  the  order  had  been  executed  by  the 
defendant. 

On  the  part  of  the  defendant  witnesses  were  called  who  stated  that  bj 
the  custom  of  the  trade  commission  was  not  payable  unless  the  goods 
bought  were  actually  delivered.  This  evidence  was  objected  to,  but 
received,  subject  to  leave  to  the  plaintiff  to  move  if  the  court  should  hold 
it  to  be  inadmissible  and  the  verdict  should  turn  upon  it. 

Witnesses  for  the  plaintiff  also  stated,  that,  in  their  experience,  the 
custom  was  to  pay  commission  where  an  order  was  accepted,  whether 
the  goods  were  actually  delivered  or  not. 

The  learned  judge  intimated  an  opinion  that  the  word  ^'bought"  in 
the  letter  of  the  30th  of  November,  1857,  embraced  all  goods  the  orders 
for  which  had  been  accepted  by  the  defendant,  whether  such  orders  were 
or  were  not  executed  by  the  actual  delivery  of  the  goods  to  the  customer: 
but  he  left  it  to  the  jury  to  say  whether  the  custom  was  as  contended  for 
by  the  plaintiff  or  as  insisted  upon  by  the  defendant. 

The  jury  found  that  the  commission  was  payable  when  the  order  was 
accepted,  and  did  not  depend  upon  whether  it  was  executed  or  not.  A 
verdict  was  thereupon  taken  for  the  plaintiff  for  89L  5s.  lld.j  and  leare 
was  reserved  to  the  defendant  to  move  to  enter  the  verdict  the  other 
*80^1  ^^y> — ^^^  '^'defendant  consenting  to  be  bound  by  the  decision  of 
-■  this  court. 

Parrj/f  Serjt.,  accordingly,  in  the  course  of  the  term,  obtained  a  mle 
to  enter  a  verdict  for  the  defendant  if  the  court  should  be  ultimately  of 
opinion  that  the  learned  judge  had  misconstrued  the  contract,  or  for  a 
new  trial  on  the  ground  that  the  verdict  was  not  warranted  by  the  evi- 
dence. 

Manistyy  Q.  C,  and  (7.  Pollock,  now  showed  cause. — Whether  it  be 
for  the  court  or  for  the  jury  to  say  in  what  sense  the  word  *'  bought" 
was  used  in  the  letter  of  this  Manchester  commission  agent,  the  verdict 
must  stand.  The  rule  upon  this  subject  is  well  explained  by  Tindal,  C 
J.,  in  delivering  the  judgment  of  the  court  in  Lewis  v.  Marshall,  8  Scott 
N  R.  477,  493,  7  M.  &  G.  744  (E.  C.  L.  R.  vol.  49),  who  says:  **The 
question  was,  whether  there  was  a  recognised  practice  and  usage  with 
reference  to  the  voyage  and  business  out  of  which  the  written  contract, 
the  subject-matter  of  the  action,  arose,  and  to  which  it  related,  which 
gave  a  particular  sense  to  the  words  employed  in  it,  so  that  the  parties 
might  be  supposed  to  have  used  these  words  in  such  sense.  The  char- 
acter and  description  of  evidence  admissible  for  that  purpose  is,  the  fad 
of  a  general  usage  and  practice  prevailing  in  the  particular  trade  or 
business,  not  the  judgment  and  opinion  of  the  witnesses ;  for,  the  coib 
tract  may  be  safely  and  correctly  interpreted  by  reference  to  the  fact 
of  usage ;  as  it  may  be  presumed  such  fact  is  known  to  the  contracting 
partieS;  and  that  they  contract  in  conformity  thereto :  but  the  judgmeot 
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or  opinion  of  the  witnesses  called  affords  no  safe  guide  for  interpretation, 
a»  sach  jadgment  or  opinion  is  confined  to  their  own  knowledge." 
[WiLLKS,  J.,  referred  to  Prickett  v.  Badger,  1  C.  B.,  N.  S.  896  (E.  0. 
L.  R.  vol.  87).  Whether  the  case  is  to  ^depend  upon  the  cus-  r^^A^ 
torn  alone,  or  upon  the  letter  of  the  30th  of  November,  1867,  ^ 
coupled  with  the  parol  evidence,  or  upon  the  letter  alone,  the  result 
rou^t  be  the  same.  As  to  the  custom,  the  finding  of  the  jury  is  clear 
and  satisfactory.  [Erlb,  C.  J. — My  Brother  Byles  intimates  to  us  that 
he  is  not  dissatisfied  with  the  verdict.]  Then,  if  the  case  is  to  rest  upon 
the  construction  of  the  letter,  there  is  no  pretence  for  saying  that  the 
learned  judge  put  an  erroneous  construction  upon  it,  or  that  the  word 
**  bought"  was  used  in  any  other  sense  than  that  in  which  it  was  under- 
stood by  the  jury.  In  delivering  the  judgment  of  the  Court  of  Queen's 
Bench  in  Brown  v.  Byrne,  8  Ellis  &  B.  716  (E.  C.  L.  R.  vol.  77),  Cole- 
ridge, J.,  says :  *'  Mercantile  contracts  are  very  commonly  framed  in  a 
language  peculiar  to  merchants:  the  intention  of  the  parties,  though 
perfectly  well  known  to  themselves,  would  often  be  defeated  if  this 
language  were  strictly  construed  according  to  its  ordinary  import  in  the 
world  at  large :  evidence,  therefore,  of  mercantile  custom  and  usage  is 
admitted  in  order  to  expound  it  and  arrive  at  its  true  meaning." 
[WiLLES,  J. — I  cannot  conceive  that  the  word  ''  bought"  as  used  in  the 
letter  in  question  was  intended  to  have  any  peculiar  meaning.]  It  is 
submitted  that  it  has  not.  There  clearly  was  no  misdirection.  The 
learned  judge  said,  that,  if  the  construction  of  the  document  was  for 
him,  he  should  hold  that  ^^  bought"  meant  contracted  for  by  a  bargain 
under  which  the  buyer  agreed  to  accept  and  the  seller  to  deliver  the 
goods,  and  that  it  was  not  necessary  that  there  should  be  an  actual 
execution  of  the  contract  by  delivery  and  acceptance  of  the  goods. 
That  was  the  fair  and  reasonable  construction  of  the  letter.  The  tenna 
^^ order,"  and  ^^  bought,"  and  ^'sold,"  are  used  throughout  indiscrimi- 
nately.    The  case  was  not  withdrawn  from  the  jury. 

*Parry,  Serjt.,  in  support  of  the  rule. — The  fair  meaning  of  r«0A>r 
the  letter  is  that  the  contract  of  sale  should  be  completed  by  the  '- 
actual  delivery  and  acceptance  of  the  goods  before  the  plaintiff  should 
be  entitled  to  commission.  It  is  not  reasonable  to  suppose  that  the 
defendant  should  be  called  upon  to  pay  a  commission  upon  orders  from 
which  he  has  received  no  benefit.  The  learned  judge  misdirected  the 
jury  in  telling  them  what  was  the  meaning  of  the  letter.  [Byles,  J. — 
I  told  the  jury  that  in  my  opinion  the  word  '^bought"  included  goods 
which  had  not  been  delivered,  and  the  property  in  which  did  not  pass, 
but  which  the  defendant  had  agreed  to  deliver.]  In  ordinary  parlance, 
'*  bought"  means  the  acquisition  of  the  property  in  the  thing.  The 
definition  of  the  verb  '*  to  buy,"  as  given  in  Webster's  Dictionary,  is, 
**  to  acquire  the  property,  right,  or  title  to  any  thing  by  paying  a  con- 
sideration or  an  equivalent  in  money."  Has  that  been  done  here? 
Clearly  not.  The  parties  never  could  have  intended  by  the  word 
*^  bought"  to  include  goods  ordered  but  never  brought  into  existence. 
It  was  obviously  intended  that  the  manufacturer  should  be  put  in'  a 
position  to  derive  profit  from  the  transaction  before  the  commission 
•hould  be  considered  as  earned.  It  may  well  be  that  the  plaintiff  may 
have  got  this  order  executed  elsewhere,  and  received  his  commiasion 
from  another  manufacturer.    In  Read  v.  Rann,  10  B.  &  C.  488  (Bu  CL 
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L.  R.  vol.  21),  it  was  held  that  a  ship-broker  who  has  procured  a  bar* 
gain  for  the  hire  of  a  vessel,  is,  by  the  usage  in  the  city  of  London, 
entitled  to  receive  from  the  owner  a  certain  commission  on  the  amoant 
of  freight,  if  the  contract  is  performed^  but  not  otherwise ;  and  therefore, 
where  a  broker  had  negotiated  the  hire  of  a  vessel,  and  a  memorandam 
for  a  charter  was  signed  by  the  parties,  but  the  bargain  afterwards  went 
off,  and  the  ship  was  not  employed,  the  broker  could  not  maintain 
*B0R1   *^^  action  against  the  shipowner  to  recover  the  commission. 

^  Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  dis- 
charged. I  have  already  said  that  my  Brother  Bylea  who  tried  the 
cause  is  not  dissatisfied  with  the  conclusion  the  jury  came  to  upon  the 
evidence ;  and,  having  heard  the  evidence  read,  I  entirely  concur  with 
him.  The  other  ground  upon  which  it  was  sought  to  support  the  rale, 
was,  that  the  learned  judge  misdirected  the  jury  in  the  construction  of 
the  plaintiff's  letter  of  the  80th  of  November,  1857.  He  was  of  opinion 
that  the  words  '^  goods  bought"  might  extend  to  goods  in  respect  of 
which  an  order  had  been  given  and  accepted,  and  that  the  commission 
was  payable  although  no  goods  had  been  actually  delivered.  I  think 
my  Brother  Byles  was  quite  right  in  the  construction  which  he  put  upon 
the  letter.  Though  containing  only  a  proposal,  that  letter  was  a  written 
document  governing  the  contract  between  the  parties :  and  in  that  sense 
it  was  the  judge's  duty  to  tell  the  jury  what  was  his  opinion  of  it,  and 
to  leave  it  to  them  with  the  rest  of  the  facts.  It  seems  to  me  that  the 
relation  in  which  the  parties  stood  to  each  other  shows  that  the  con- 
struction put  upon  the  letter  was  the  true  one.  The  plaintiff  is  a  com- 
mission agent,  and  the  defendant  a  manufacturer.  The  former  writes 
to  the  latter, — "  We  act  as  agents  to  the  manufacturers  only,  sell  at 
your  terms,  and  have  no  further  interference  with  the  account  beyond 
forwarding  the  order  and  references.  In  all  cases  you  will  exercise 
your  own  judgment.  We  give  you  all  the  information  we  possess,  and 
you  treat  the  order  as  coming  direct  from  the  buyer.  We  expect  to 
receive  our  commission  on  all  goods  bought  by  houses  whose  accounts 
are  opened  through  us.''  It  seems  to  me  that  the  letter  itself  shows 
*fiOQl  ^^^^'■^y  ^^^^  *  *  person  giving  an  order  in  the  capacity  of  a  buyer 

-I  was  to  be  considered  as  a  buyer ;  and  that,  when  an  order  was 
given,  and  accepted  by  the  manufacturer,  the  commission  became  doe, 
even  though  for  some  reason  the  goods  should  never  be  actually  delivered. 
It  is  urged  on  the  part  of  the  defendant  that  it  would  be  unreasonable 
that  he  should  be  held  liable  to  the  payment  of  a  commission  upon  an 
order  which  yielded  him  no  profit.  But  here  he  had  an  opportunity  of 
making  profit.  The  plaintiff  performed  all  the  service  for  which  he  was 
employed ;  and  the  defendant  had  the  option  of  delivering  the  goods 
and  so  making  profit.  But  I  do  not  agree  that  the  profit  to  the  manu- 
facturer is  to  be  the  criterion  of  the  agent's  right  to  commission.  The 
buyer  might  be  an  insolvent  person ;  or,  the  manufacturer  might  sell 
his  commodity  for  less  than  cost  price :  still  that  would  not  affect  the 
agent's  rights.  Although  there  might  be  a  loss  upon  the  transaction, 
it  might  yet  be  very  desirable  for  the  manufacturer  to  execute  the  order. 
I  am  clearly  of  opinion  that  the  intention  of  the  parties  was  that  every 
order  obtained  by  the  plaintiff  and  accepted  by  the  defendant  should 
constitute  a  purchase  of  goods  so  as  to  entitle  the  plaintiff  to  his  coin* 
miflsion. 
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Williams,  J. — I  am  of  the  same  opinion.  The  goods  in  respect  of 
which  the  commission  is  claimed  in  this  action  were  clearly  '^  goods 
boagbt,"  within  the  meaning  of  the  contract.  When  there  was,  through 
the  plaintiff's  oflSces,  a  bargain  binding  the  one  party  to  deliver  and  the 
other  to  take  the  goods,  the  case  was  brought  precisely  within  the  terms 
of  the  plaintiff's  letter  of  the  80th  of  November,  1857.  Suppose  the 
order  in  such  a  case  were  for  a  defined  portion  of  a  larger  bulk  of  goods, 
could  it  be  said  that  the  goods  were  not  bought  because  they  were  not 
separated  from  *the  rest  ?  The  common  form  of  declaring  in  r»g-f  q 
such  a  case  is,  that  the  one  agreed  to  buy  and  the  other  to  sell,  ^ 
kc.  Can  it  make  any  difference  that  the  goods  are  undefined,  in  the 
sense  of  not  being  in  existence  ?  I  cannot  see  that  it  does.  The  terms 
of  the  order  might  have  been  satisfied  either  by  the  delivery  of  goods 
already  in  stock  or  by  manufacturing  other  goods  of  the  like  description 
and  quality.  It  seems  to  me  that  it  would  be  running  counter  to  the 
plain  and  obvious  intention  of  the  parties  to  hold,  that,  where  there  has 
through  the  exertions  of  the  plaintiff  been  a  binding  bargain  for  goods, 
that  bargain  is  not  brought  within  the  contract  contained  in  the  plain^ 
tiff's  letter  by  reason  of  the  defendant's  inability  to  execute  the  order 
after  he  had  accepted  it. 

WiLLBS,  J. — I  am  entirely  of  the  same  opinion  on  the  construction 
of  the  document. 

Btlbs,  J.,  said  nothing.  Rule  discharged. 


*MOON  V.  TOWERS.    May  28.  [*611 

Tbo  defendant's  son,  a  jonth  abont  17  or  18,  in  his  employ,  oansed  a  serrant  whom  he  snt- 
pMted  of  obtaining  money  from  him  by  falee  pretences,  to  be  apprehended  and  taken  before 
«  msgistrate,  who  remanded  him,  but  ultimately  discharged  him.  After  the  remand,  the  son 
told  bis  father  what  be  had  dona  :  the  latter  did  not  prohibit  his  son  from  proceeding  in  the 
matter,  bat  said,  that,  as  he  (the  son)  had  began  it,  he  wonld  not  interfere : — Held,  by  Erie, 
C.  J.,  Willes,  J.,  and  Byles,  J., — dabitante  Williams,  J., — no  eridenoe  for  a  jury  of  either 
previons  authority  or  subsequent  ratification  by  the  father. 

^bather,  under  the  circumstances,  a  subsequent  ratification  would  hare  rendered  the  father 
lisble  ts  a  trespasser, — quotref 

Trespass  and  false  imprisonment.    Plea,  not  guilty. 

At  the  trial  before  Williams,  J.,  at  the  sittings  at  Westminster,  after 
last  Hilary  Term,  it  appeared  that  the  plaintiff  was  *'  property-man"  at 
the  Victoria  Theatre,  of  which  the  defendant  was  lessee,  one  Frank 
Towers,  his  son,  a  youth  between  17  and  18  years  of  age,  acting  as  his 
treasurer ;  that,  on  Saturday,  the  10th  of  December  last,  the  plaintiff  in 
his  character  of  property-man  presented  to  and  received  from  the  trea- 
Burer  an  account  of  disbursements  alleged  to  have  been  made  by  him  for 
the  use  of  the  theatre,  which  account  contained  two  items  of  21.  5s.  and 
1/.  17$.  respectively  for  paint,  when  in  point  of  fact  he  had  only  paid 
2L  13«.  in  the  whole.  The  defendant,  conceiving  this  to  be  an  inten- 
tional fraud  on  the  part  of  the  plaintiff,  dismissed  him  from  his  employ- 
ment :  and  Frank  Towers  caused  the  plaintiff  to  be  apprehended  by  a 
policeman  and  taken  to  the  station  on  a  charge  of  obtaining  money  by 
false  pretences.  The  plaintiff  was  taken  before  a  magistrate  and  re- 
manded, but  was  ultimately  discharged. 

The  defendant,  who  was  called  as  a  witness  on  the  part  of  the  plaio^ 
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tiff,  stated  that  he  had  never  aathorized  his  son  to  canse  the  plaintiif  to 
be  apprehended  ;  that  he  knew  nothing  of  it  until  the  plaintiff  had  hwi 
before  the  magistrates,  and  had  been  remanded ;  that  he  never  vent  to 
the  police  court;  and  that  he  did  not  hinder  his  son  from  appearing ob 
the  remind,  but  declined  to  interfere. 

Frank  Towers  was  called  as  a  witness  for  the  defendant.  He  paid 
*61*^1  ^^^^^  ^^  made  inquiries  which  satisfied  *him  that  he  was  jostified 
"■^  in  causing  the  plaintiff  to  be  apprehended ;  that  he  did  it  of  his 
own  authority ;  and  that,  having  communicated  to  his  father  what  he 
had  done,  the  latter  did  not  prohibit  it,  but  said,  that,  as  be  (the  son} 
had  begun  it,  he  would  not  have  anything  more  to  do  with  him  in  the 
case. 

It  was  submitted  on  the  part  of  the  defendant  that  there  was  no  evi- 
dence to  go  to  the  jury  that  the  act  of  his  son  in  causing  the  plaintiff  to 
be  apprehended  was  authorized  by  him. 

For  the  plaintiff  it  was  insisted,  that,  assuming  there  was  no  on^intl 
authority,  there  was  abundant  evidence  of  a  subsequent  ratification,— 
the  act  having  been  done  for  his  benefit  and  by  a  person  over  whom  he 
had  control,  and  he  not  having  prohibited  it. 

The  learned  judge  was  of  opinion  that  there  was  some  evidence  to  go 
to  the  jury,  and  therefore  decUned  to  toonsuit:  and  the  jury  foonti  for 
the  plaintiff,  damages  20h 

Hawkim,  Q.  C,  in  Easter  Term  last,  moved  to  enter  a  nonsuit  ors 
verdict  for  the  defendant.  He  submitted  that  there  was  no  evidence  at 
all  that  the  act  complained  of  was  done  with  the  authority  of  the  defend- 
ant, and  that  he  could  not  be  made  liable  as  a  trespasser  by  any  subse- 
quent ratification  or  assent.  And  he  referred  to  the  case  of  Grinhtm 
if.  Willey,  4  Hurlst.  &  N.  496.t  There,  a  felony  having  been  committed 
the  defendant  sent  for  a  policeman,  who,  on  the  defendant's  information, 
and  on  inquiries  made  by  himself,  arrested  the  plaintiff;  and  the  defend- 
ant accompanied  the  policeman  to  the  station  and  signed  the  charge- 
fiheet :  and  it  was  held  that  the  defendant  was  not  liable  in  an  action  of 
trespass.  Pollock,  C.  B.,  there  says :  '^  The  circumstances  of  this  cas« 
are,  that  the  defendant  appealed  to  the  authorities  who  are  charged  with 
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the  preservation  *of  the  peace.     The  arrest  and  detention  were 


the  acts  of  the  police  officer,  and  the  defendant  did  nothing  more 
than  he  was  bound  to  do,  viz.,  sign  the  charge-sheet.  He  may  bare 
been  liable  if  he  acted  mal£  fide,  but  not  otherwise.  I  agree  with  the 
observations  of  Lord  Granworth  and  Alderson,  B.,  as  to  the  case  of 
Flewster  v.  Royle,  1  Campb.  187 j(a)  We  ought  to  take  care  that  peo- 
ple are  not  put  in  peril  for  making  complaint  when  a  crime  has  been 
committed.     If  a  charge  be  made  malfi  fide,  there  are  ample  means  of 

(a)  His  Lordship  raferred  to  Oosden  v.  Elpbick,  4  Exch.  445,  447.t  In  Flewster  v.  Bojle, 
it  wa«  held,  that,  if  A.  states  particularly  to  the  oommander  of  a  press-gang  that  6.  is  lisbf< 
to  the  impress  service,  who  in  truth  is  not  so,  and  B.  in  consequence  of  this  infonnstioa  ti 
impresssd,  A.  is  liable  to  na  action  of  trespass  for  false  imprisonment  at  the  suit  of  B.  Tto 
Aftse  being  cited  in  argument  in  Qoaden  r.  Elphick,  Rolfe,  B.,  said :  "  I  muat  dissent  froB  that 
filling.  The  ease  may  moan  that  the  facts  were  evidence  from  which  the  jury  might  infers 
wrongful  imprisonment."  And  Alderson,  B.,  said :  "  It  would  come  to  this,  that,  if  a  com table« 
in  search  of  a  delinquent,  says,  <  Which  is  the  man  ?'  the  persons  present  must  not  point  bin 
out.  Or,  if  I  see  a  man  who  is  perfectly  innocent  taken  into  custody,  and  the  guilty  vsa 
running  away,  I  mutt  not  say  so,  or  I  shaU  be  liable  in  trespass.  The  evidence  in  Flewsttf  •> 
.K^yle  very  likely  showed  that  the  defiradant  bore  some  spite  to  the  pUiotUL" 
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redress.  But,  in  the  absence  of  mala  fides,  we  oiight  not  to  be  too  criti* 
cal  in  our  examination  of  the  facts,  to  see  if  something  is  not  done  with- 
out which  the  charge  against  the  suspected  person  could  not  have  been 
proceeded  with.  A  person  ought  not  to  be  held  responsible  in  trespass, 
unless  he  directly  and  immediately  causes  the  imprisonment."  [Wilt.es, 
J.,  referred  to  Newman  v.  Zachary,  Aleyn  3.]  A  rule  nisi  having  been 
granted, 

Pearee  now  showed  cause. — He   submitted  that  there  *wa8  r»gi4 
abundant  evidence  to  justify  the  verdict :  for  that,  the  defendant  '- 
by  his  conduct  ratified  and  sanctioned  all  that  his  son  had  done,  and  so 
became  liable  as  a  trespasser. 

Eawkini,  Q.  C,  and  Lewh^  were  heard  in  support  of  the  rule. 

Erle,  G.  J. — I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 
I  think  there  was  no  evidence  to  go  to  the  jury  that  the  imprisonment 
of  the  plaintiff  was  authorized  by  the  defendant.  It  appears  that  the 
plaintiff  was  taken  up  at  the  instance  of  the  defendant's  son,  who  was 
about  17  or  18  years  of  age,  without  any  authority  from  his  father,  and 
without  his  knowledge ;  and  that,  when  the  plaintiff  was  in  custody,  the 
Bon  informed  his  father  of  what  he  had  done.  I  do  not  mean  to  decide 
whether  or  not  the  father  could  be  rendered  liable  by  his  subsequent 
ratification  of  the  act  of  the  son,  because  I  am  of  opinion  that  there  was 
no  evidence  that  he  did  so  ratify  it.  The  defendant  and  his  son  both 
affirmed  at  the  trial  the  direct  reverse  of  what  the  plaintiff  was  bound  to 
prove.  The  son  said,  that,  when  he  told  his  father  what  he  had  done, 
the  latter,  so  far  from  saying  "  What  you  have  done  is  for  my  use  and 
benefit,  and  I  ratify  and  adopt  it,"  merely  replied,  that,  as  he  (the  son) 
had  begun  it,  be  would  have  nothing  more  to  do  with  him  in  the  case. 
And  the  father  said  that  he  did  not  hinder  bis  son  from  appearing  on 
the  remand,  but  simply  declined  to  interfere.  I  am  clearly  of  opinion 
that  the  plaintiff  failed  to  establish  the  affirmative  of  the  proposition 
which  lay  upon  him.  Suppose  the  son  had  knocked  the  plaintiff  down, 
and  the  father  had  said  '^  I  think  it  served  him  right,*'  would  that  be 
finch  a  ratification  of  the  son's  act  as  to  make  the  father  liable  as  a  tres- 
passer ?  *Notwith8tanding  the  son's  youth,  and  the  fact  of  his  r^g^  r 
being  in  some  degree  under  the  father's  control,  and  that  the  son  ^ 
was  acting  in  his  father's  business,  I  think  there  was  no  evidence  to  go 
to  the  jury  of  an  adoption  of  the  trespass  by  the  father,  so  as  to  make  it 
his  act. 

Williams,  J. — If  the  court  had  been  of  opinion  that  there  was  evi- 
dence that  the  defendant  had  ratified  and  adopted  the  act  of  his  son  in 
causing  the  plaintiff  to  be  apprehended  and  taken  before  a  magistrate,  a 
question  of  very  general  importance  would  have  been  raised.  But  it 
becomes  unnecessary  to  consider  that,  inasmuch  as  the  majority  of  the 
court  have  come  to  the  conclusion  that  there  was  no  evidence  of  ratifica- 
tion to  go  to  the  jury.  With  some  reluctance,  I  concur  with  them. 
My  reluctance  proceeds  upon  this, — I  incline  to  think,  that,  where  an 
act  is  done  by  an  agent  in  the  course  of  his  employment  for  a  principal, 
the  agent,  aa  in  this  case,  being  an  unemancipated  member  of  the  family 
of  the  principal,  and  the  latter  allows  his  agent  to  go  on  with  it  and  to 
take  steps  which  could  only  be  taken  at  the  expense  of  the  principal, 
the  jury  may  fairly  take  these  matters  into  their  consideration  as  some 
evidence  of  ratification.     Howeveri  the  doubt  I  entertain  is  not  so  strong 
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as  to  induce  me  to  dissent  from  the  rule  being  made  absolute  to  enter  i 
nonsuit. 

WiLLES,  J. — I  am  of  opinion  that  there  was  no  evidence  to  go  to  the 
jury  of  any  ratification  direct  or  constructive.  I  am  not  aware  of  any 
such  relation  between  a  father  and  son,  though  the  son  be  living  vith 
his  father  as  a  member  of  his  family,  as  will  make  the  acts  of  the  son 
more  binding  upon  the  father  than  the  acts  of  anybody  else.  I  appre- 
hend, that,  when  it  is  established  that  a  father  is  not  liable  upon  con- 
i^o-ijo-i  tracts  made  by  his  son  within  age,  except  they  be  *for  necessaries, 
^  it  would  be  going  against  the  whole  tenor  of  the  law  to  hold  him 
to  be  liable  for  his  son's  trespasses.  The  tendency  of  juries,  where  per- 
sons under  age  have  incurred  debts  or  committed  wrongs,  to  make  their 
relatives  pay,  should,  in  my  opinion,  be  checked  by  the  courts.  No 
man  ought,  as  a  general  rule,  to  be  responsible  for  acts  not  his  own.  In 
the  present  case,  it  is  clear  that  the  young  man  had  no  prior  authority 
from  his  father  to  take  the  steps  he  did.  And  it  is  equally  clear  to  my 
mind  that  the  father,  when  informed  of  what  his  son  had  done,  did  not 
intend  to  make  the  acts  of  the  son  his  own  by  any  ratification.  The 
finding  of  the  jury  upon  the  facts  before  them  was  manifestly  contrary 
to  truth  and  justice. 

Byles,  J. — I  entirely  agree  with  the  opinions  expressed  by  my  Lord 
and  my  Brother  Willes.  One  thing  is  clear,  viz.,  that  this  action  is 
brought  for  a  thing  done  before  the  remand,  a  trespass ;  and  it  is  clear 
that  the  defendant  knew  nothing  of  what  his  son  had  done  until  after 
the  remand.  Previous  authority,  therefore,  is  out  of  the  question. 
And,  as  to  subsequent  ratification,  what  is  the  evidence?  When  told  hy 
his  son  that  he  had  caused  the  plaintiff  to  be  apprehended,  the  father 
said  he  would  have  nothing  to  do  with  it.  The  only  way  of  accounting 
for  the  verdict,  is,  that  the  jury  may  have  suspected  that  the  father  and 
son  understood  each  other.     But  of  that  there  was  no  evidence. 

Williams,  J. — I  did  not  mean  to  put  the  non-emancipation  of  the 
son  as  a  question  of  law.  I  merely  intended  to  mention  it  as  one  of  the 
facts  from  which  I  inferred,  or,  rather,  I  thought  the  jury  would  he 
warranted  in  inferring,  that  the  father  did  ratify  the  acts  of  his  son. 

Rule  absolute  for  a  nonsuit. 
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Held,  that  the  defendant  waa  entitled,  under  the  eommon  law  jariadiotion  of  the  oovrt»  to  htrt 
an  inspection  of  letters  which  in  the  course  of  a  negotiation  for  taking  a  farm  he  as  agent 
for  his  brother  had  written  to  the  plaintiff,  but  of  which  he  had  kept  no  copies, — it  betn; 
sworn  that  the  plaintiff's  claim  in  the  action  was  founded  upon  such  letters,  and  that  ths 
inspection  was  necessary  for  his  defence  thereto. 

The  declaration  contained  a  count  alleging  that  it  was  mutually 
agreed  between  the  plaintiff  and  the  defendant  that  the  plaintiff  should 
demise  and  lease  to  the  defendant  a  certain  farm,  lands,  and  premises 
of  the  plaintiff,  to  wit,  a  farm  known  as  Paradise  Farm,  near  to  the 
town  of  Lechlade,  in  the  county  of  Gloucester,  and  that  the  defendant 
should  accept  such  lease  and  become  tenant  to  the  plaintiff  of  the  said 
farm,  lands^  and  premises,  and  that  the  defendant  should  forthwith  after 
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the  making  of  the  said  agreement  pay  to  the  plaintiff  the  amount  of 
certain  acts  of  husbandry  upon  the  said  farm,  and  the  tillages,  dressings, 
half-dressings,  straw,  crops,  fixtures,  and  other  things  upon  the  said 
farm,  according  to  the  valuation  of  the  same  by  two  persons,  &c. :  and, 
after  alleging,  amongst  other  things,  that,  although  the  said  acts  of 
husbandry,  tillages,  dressings,  half-dressings,  straw,  crops,  fixtures,  and 
other  things  had  been  duly  valued  as  aforesaid  by  two  persons  at  and 
for  a  large  sum,  to  wit,  &c.,  assigned  for  breach  that  the  defendant  had 
not  paid  the  same,  or  any  part  thereof. 

There  was  also  a  count  for  money  which  it  was  alleged  the  defendant 
had  contracted  to  pay  in  respect  of  the  plaintiff's  having  agreed  to 
relinquish  and  give  up  to  and  in  favour  of  the  defendant  and  at  his 
request  a  certain  farm,  lands,  and  premises,  with  the  appurtenances, 
and  the  benefits  and  advantages  of  certain  work,  tillages,  and  acts  of 
husbandry  before  then  done,  and  manure  and  materials  before  then 
expended  in  and  about  the  cultivation  and  improvement  thereof,  together 
with  certain  turnips,  grass,  herbage,  underwood,  crops,  chattels,  and 
effects  then  growing  and  *being  thereon,  and  for  fixtures  and  r^a-io 
chattels  then  agreed  to  be  bargained,  sold,  and  relinquished  and  ^ 
given  up  by  the  plaintiff  to  the  defendant  at  his  request,  and  to  be  by 
the  defendant  then  had  and  taken  to  his  own  use. 

The  defendant  obtained  a  judge's  order  to  inspect  certain  letters,  upon 
which  it  was  surmised  the  plaintiff  intended  to  rely  for  the  purpose  of 
establishing  the  agreement  alleged  in  the  declaration.  The  affidavit 
upon  which  the  application  for  the  order  was  founded  stated  that  the 
defendant,  as  agent  for  his  brother,  was  in  treaty  with  the  plaintiff  for 
renting  a  farm  and  premises ;  that,  during  such  treaty,  the  defendant 
wrote  several  letters  to  the  plaintiff,  copies  of  which  he  did  not  keep  and 
had  not  in  his  possession ;  that  he  believed  that  it  was  upon  these  let- 
ters or  others  from  his  brother  that  the  plaintiff  relied  to  establish  the 
agreement  declared  on ;  and  that  the  defendant  had  a  just  ground  to 
defend  the  action. 

There  was  also  an  affidavit  from  the  defendant's  attorney,  who 
deposed,  that,  since  the  commencement  of  the  action,  he  saw  in  the  pos- 
session of  the  plaintiff's  attorneys  what  appeared  to  him  to  be  several 
letters,  and  asked  to  be  allowed  to  inspect  them ;  that  the  plaintiff's 
attorneys  allowed  him  to  see  one  letter  of  the  defendant  to  the  plaintiff, 
but  declined  to  allow  him  to  see  the  others  without  the  consent  of  the 
plaintiff;  that  he  called  on  the  plaintiff's  attorneys  again  on  a  subse- 
quent day,  when  they  informed  him  that  the  plaintiff  declined  to  allow 
the  letters  to  be  inspected ;  and  that,  in  his  judgment,  it  was  necessary 
that  the  defendant  should  have  inspection,  to  enable  him  to  plead. 

Powell,  on  a  former  day  in  this  term,  moved  to  rescind  this  order,  on 
the  ground  that  it  was  granted  *upon  insufficient  materials,  fi^c-iq 
The  defendant  does  not  state  in  his  affidavit  that  the  letters  he  ^ 
seeks  to  inspect  relate  to  or  are  material  to  his  case.  [Erle,  C.  J. — 
He  states  that  they  form  the  foundation  of  the  contract  upon  which  the 
plaintiff  declares.]  This  is  a  mere  attempt  to  ascertain  by  an  inspection 
whether  the  plaintiff  can  prove  his  case  by  means  of  these  letters.  The 
rule  laid  down  by  the  Court  of  Exchequer  in  Hunt  v,  Hewitt,  7  Exch. 
236,f  is  as  follows : — "  The  right  of  a  plaintiff  in  equity  is  limited, — 
first,  to  a  discovery  confined  to  the  questions  in  the  cause, — secondly. 
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of  such  material  documents  as  relate  to  his  (the  plaintiff's)  case  on  tbe 
trial ;  and  does  not  extend  to  the  discover j  of  the  manner  in  which  the 
defendant's  case  is  to  be  established,(a)  or  to  evidence  which  relates 
exclusively  to  his  case.  The  party  applying,  therefore,  who  is  in  the 
Bame  situation  as  a  plaintiff  in  equity,  must  show, — first,  what  is  the 
nature  of  the  suit  and  of  the  question  to  be  tried  in  it ;  and  it  seems 
also  that  he  should  depose  in  his  aflSdavit  to  his  having  just  ground  to 
maintain  or  defend  it, — secondly,  the  aflSdavit  ought  to  state  with  suffi- 
cient distinctness  the  reason  of  the  application  and  the  nature  of  the 
documents,  in  order  that  it  may  appear  to  the  court  or  judge  that  the 
documents  are  asked  for  the  purpose  of  enabling  the  party  applying  to 
support  his  case,  not  to  find  a  flaw  in  the  case  of  the  opponent,  and  also 
that  the  opponent  may  admit  or  deny  the  possession  of  them.  To  this 
afiidavit  the  opponent  may  answer,  by  swearing  that  he  has  no  sach 
documents,  or  that  they  relate  exclusively  to  his  own  case,  or  that  he  is 
*8201   ^^^  ^"^  sufficient  reason  privileged  from  producing  them ;  or  he 

-1  *may  submit  to  show  parts,  covering  the  remainder,  on  affidavit 
that  the  part  concealed  does  not  in  any  way  relate  to  the  applicant's 
case.  The  same  course  would  be  pursued  in  equity."  So,  in  Doe  i. 
Avery  v.  Langford,  1  Bail  Court  Cases  87,  21  Law  J.,  Q.  B.  217,  a 
plaintiff  in  ejectment  sought  to  inspect  and  take  copies  of  certain  deeds, 
in  order  that  he  might  be  able  to  prove  his  title  to  the  premises.  It 
appeared  that  the  assignee  of  certain  premises  for  the  residue  of  a  term, 
became  seised  in  fee  of  adjoining  premises,  and  demised  both  to  R.  and 
S.,  and  that  subsequently  the  interest  of  the  assignee  in  both  was  trans- 
ferred to  the  defendant,  who,  after  the  determination  of  the  term  of  R. 
and  S.,  retained  possession  of  the  leasehold  premises.  The  application 
was  made  by  the  plaintiff  as  reversioner,  and  he  prayed  for  an  order  to 
inspect  the  conveyance  by  which  the  leaseholds  were  assigned  and  the 
freeholds  conveyed  to  the  defendant,  —  alleging  that  the  latter  had 
obliterated  the  boundaries  between  the  two,  and  that  the  premises  now 
sought  to  be  recovered  formed  part  of  the  leaseholds.  It  was  held  by 
Erie,  J.,  that  the  plaintiff  was  entitled  to  inspect  the  assignment  of  the 
term,  but  not  such  part  of  the  deed  as  related  to  the  conveyance  of  the 
freeholds.  His  lordship  proceeded  upon  the  case  of  Bolton  v.  The  Cor- 
poration of  Liverpool,  1  Mylne  &  K.  88,  which  lays  down  the  principle, 
that  '^  a  party  has  a  right  to  the  production  of  deeds  sustaining  his  own 
case  affirmatively,  but  not  those  which  are  not  immediately  connected 
with  the  support  of  his  own  title,  and  which  form  part  of  his  adversary's. 
He  cannot  call  for  those  which,  instead  of  supporting  his  title,  defeat  it 
by  entitling  his  adversary.'*  [Williams,  J. — The  nearest  case  for  jou 
is  Shadwell  v.  Shadwell,  6  C.  B.  N.  S.  679  (E.  C.  L.  R.  vol.  95).  There, 
in  an  action  against  executors  upon  an  agreement  under  which  the 
plaintiff  claimed  certain  arrears  of  an  annuity  alleged  to  be  due  to  him 
'^6211   *^^^^  ^^^  testator,  the  defendants  pleaded,  that,  after  the  making 

-J  of  the  agreement,  and  before  the  accruing  of  the  causes  of  action, 
it  was  agreed  between  the  testator  and  the  plaintiff  that  the  agreement 
should  be,  and  the  same  accordingly  was,  waived  and  rescinded,  and 
that  the  testator  should  be,  and  he  accordingly  was,  exonerated  from  all 
further  performance  thereof.     The  court  refused  to  grant  the  plaintiffs 

(a)  See  Smith  v.  The  Duke  of  Beaafort,  1  Hure  607,  Bolton  v.  The  Corporation  of  Lireipoei, 
1  My^ne  4  K.  88,  The  Attorney- General  v.  The  Corporation  of  London,  12  Bearan  8. 
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rule  to  inspect  a  supposed  letter  upon  which  the  plea  was  founded,-^ 
upon  an  affidavit  stating  that  the  plaintiff  had  written  eome  letter  to  the 
tesutor  relating  to  the  annuity,  the  words  of  which  he  could  not  remem- 
ber, and  also  his  belief  that  the  defendants  intended  to  rely  on  that 
letter  as  constituting  the  agreement  alleged  in  the  plea,  but  denying 
that  any  such  agreement  was  e\'er  made, — the  inspection  being  sought, 
not  in  order  to  support  the  plaintiff's  own  case,  but  in  order  to  see 
vherlier  and  by  what  means  a  defence  could  be  made  out  against  him* 
It  WHH  admitted  there  that  inspection  could  not  be  compelled  under  the 
14  k  15  Vict.  c.  99,  s.  6,  or  under  the  50th  section  of  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125;  but  the  application  was 
Bought  to  be  supported  on  the  ground  that  the  party  receiving  the  letter 
belli  it  in  some  sense  as  a  trustee  for  th«  writer  of  it,  and  also  on  the 

E'oand  of  the  abolition  of  profert  by  the  55th  section  of  the  Common 
aw  Procedure  Act,  1852,  15  &  16  Vict.  c.  76.  The  ground  upon 
which  the  judgment  proceeded,  was,  that  there  was  no  certain  allegation 
that  there  was  any  such  document  in  existence,  and  that  it  was  a  mere 
fishing  application.  Btlbs,  J. — On  the  other  hand  there  is  the  ca^e  of 
The  London  Gas-Light  Company  v.  Chelsea  Vestry,  in  p.  411  of  the 
same  volume,  where  it  waff  held  to  be  no  objection  to  an  order  under  the 
14  k  15  Vict.  c.  99,  s.  6,  for  the  inspection  of  a  document  in  the  pos- 
session of  a  ^defendant,  that  its  production  will  disclose  his  case,  r^p.^^ 
provided  that  it  be  satisfactorily  shown  that  it  also  supports  the  ^  '^'^ 
plaintiff's  case.]  The  affidavits  there  alleged  specifically  that  the  docur 
ments  were  material  and  necessary  to  enable  the  applicants  to  prepare 
for  trial.  [Byles,  J. — Does  not  that  apply  with  greater  force  to  this 
case?]  The  affidavit  does  not  so  suggest.  [Byles,  J. — If  there  had 
been  an  agreement  signed  between  the  parties,  even  before  the  statute 
inspection  might  have  been  had,  the  party  holding  the  document  (if  bat 
one  copy)  holding  it  as  trustee  for  the  other  who  had  an  equal  interest 
in  it.  The  statute  removes  one  ground,  but  leaves  the  other.  Wil- 
liams, J. — The  affidavit  here  is  certainly  as  loose  as  possible.  Byleb, 
J. — Surely,  if  a  bill  of  discovery  had  been  filed  here,  a  court  of  equity 
would  have  granted  inspection.]     A  rule  nisi  having  been  granted, 

Coleridge  now  showed  cause. — The  question  is  whether  the  learned 
jadge  was  warranted  in  making  the  order,  either  under  the  common  law 
jurisdiction  of  the  court,  or  under  the  statute  14  &  15  Vict.  c.  99,  s.  6. 
It  is  submitted  that  it  was  perfectly  competent  to  him  to  make  it  under 
either.  That  he  had  power  under  the  statute,  is  clear  from  a  glance  at 
the  words  of  the  enactment: — "  Whenever  any  action  or  other  legal  pro- 
ceeding shall  henceforth  be  pending  in  any  of  the  superior  courts  of 
common  law,  &c.,  such  court  and  each  of  the  judges  thereof  may  respec- 
tively, on  application  made  for  such  purpose  by  either  of  the  litigants, 
compel  the  opposite  party  to  allow  the  party  making  the  application  to 
inspect  all  documents  in  the  custody  or  under  the  control  of  such  oppo- 
site party  relating  to  such  action  or  other  legal  proceeding,  and,  if 
necessary,  to  take  examined  copies  of  the  same,  or  to  procure  the  same 
to  be  duly  stamped,  in  all  cases  in  which  '''previous  to  the  passing  r^goo 
of  this  act  a  discovery  might  have  been  obtained  by  filing  a  bill,  '- 
or  by  any  other  proceeding  in  a  court  of  equity  at  the  instance  of  the 
party  so  making  application  as  aforesaid  to  the  said  court  or  judge.'* 
Ixii  Wigram  on  Discovery,  2d  edit.  p.  46, — second  proposition,  it  is  said: 
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^'  It  is  the  right — ^as  a  general  rule,  of  a  plaintiff  in  eqaity  to  exact  from 
the  defendant  a  discovery  upon  oath  as  to  all  matters  of  fact  which, 
being  well  pleaded  in  the  bill,  are  material  to  the  plaintiff's  case  about 
to  come  on  for  trial,  and  which  the  defendant  does  not  by  his  form  of 
pleading  admit."  In  Combe  v.  The  Corporation  of  London,  4  Y.  &  C. 
189,f  the  corporation  of  London  claimed  for  the  fellowship  porters  of 
that  city  a  prescriptive  right  of  measuring  and  carrying,  for  certain  fees, 
all  corn  landed  on  either  side  of  the  river  Thames,  between  Yantlet 
Greek  and  Staines  Bridge,  and  carried  into  or  out  of  the  city;  and  they 
filed  their  bill  against  Combe  &  Co.  to  establish  that  right.  The  defence 
of  Combe  &  Co.  was,  that  the  claim  was  of  modern  origin ;  and  thej 
filed  their  bill  of  discovery  against  the  corporation,  suggesting  that  the 
porters  were  established  in  the  time  of  H.  8,  for  carrying  (within  the 
city  only)  corn  landed  by  persons  other  than  citizens  at  Queenhithe, 
which  they  alleged  was  then  the  only  place  where  corn  was  permitted  to 
be  landed ;  and  they  claimed  the  inspection  of  certain  entries  in  the 
corporation  books,  which  purported  to  be  copies  of  ancient  public  orden 
and  proclamations,  inquisitions,  and  findings  relating  to  the  landing  of 
corn  at  Queenhithe,  and  to  the  charges  for  carrying  it  to  certain  persons 
within  the  city.  Upon  motion  to  produce  these  documents,  which  by 
the  answer  of  the  corporation  were  admitted  to  be  in  their  possession, 
but  were  insisted  upon  as  part  of  their  title  and  that  of  their  grantees, 
the  fellowship  porters, — it  was  held  that  they  were  not  part  of  their 
*6941  *^'^'^'  ^^^  m\3i%t  be  produced.     The  matter  came  before  Vice- 

-I  Chancellor  Knight  Bruce  in  Combe  v.  The  Corporation  of  London, 
1  Y.  &;  C,  C.  C.  681,t  and  afterwards  on  appeal  before  Lord  Lyndhorst, 
C,  10  Jurist  57,  where  the  production  of  the  documents  was  enforced, 
though  the  defendants  in  their  answer  stated  that  they  contained  evi- 
dence material  to  the  claim  of  the  corporation,  and  were  intended  to  be 
used  by  them  at  the  hearing  in  support  thereof.  The  subject  came 
before  the  Court  of  Queen's  Bench  in  Riccard  v.  The  Enclosure  Com* 
missioners  for  England,  4  Ellis  &  B.  829  (E.  C.  L.  R.  vol.  82).  On  a 
feigned  issue  directed  under  the  statute  8  &  9  Vict.  c.  118,  s.  56,  to  try 
whether  the  plaintiffs  had  such  an  interest  in  a  manor  as  entitled  them 
to  object  to  the  enclosure  of  certain  lands  lying  within  it,  the  substance 
of  the  defendant's  case  was,  that,  though  the  plaintiffs  were  lords  of  the 
manor,  yet  a  former  lord,  L.,  to  whom  the  plaintiffs  were  privy  in  estate, 
agreed,  in  1800,  not  under  seal,  to  take  an  allotment  in  severalty  of  151 
acres  of  the  waste  in  lieu  of  his  interest  in  the  rest  of  the  waste,  that 
the  agreement  was  acted  upon,  and  that  the  plaintiffs  still  enjoyed  the 
allotment.  A  judge's  order  was  obtained  by  the  defendants  to  inspect 
tbe  conveyance  by  which  L.  acquired  the  manor,  before  1800,  and  the 
conveyance  by  L.  to  his  son,  the  probate  of  the  will  of  the  son,  under 
which  the  plaintiffs  were  executors,  and  also  all  leases  and  entries  relat- 
ing to  the  letting  of  the  1 51  acres  alleged  to  have  been  allotted.  Upon 
a  rule  to  rescind  this  order,  it  was  held  that  each  of  the  documents  was 
relevant  to  support  the  defendant's  case,  and,  being  so,  the  defendants 
were  entitled  to  inspect  them,  though  they  were  also  title-deeds  of  the 
plaintiffs.  Wightman,  J.,  there  says:  '^Though  a  party  cannot  in 
general  inspect  documents  forming  the  title  of  his  adversary,  there  is  an 
AgAf)-]  exception  where  the  party  has  *an  interest  in  them  as  proving, 

^  and  where  they  are  evidence  in  support  of,  his  own  case."    The 
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resnit  might  have  been  different  in  Shadwell  v.  Shadwell,  6  C.  B.  N.  S. 
679  (E.  C.  L.  R.  vol.  95),  if  the  statute  had  not  been  thrown  overboard. 
The  effect  of  the  56th  section  of  the  Common  Law  Procedure  Act,  1852, 
is,  to  substitute  inspection  for  oyer,  but  extending  it  to  documents  of 
every  description.  [Williams,  J. — The  defendant  may  have  inspection 
of  documents  which  are  necessary  to  support  his  case,  although  they  be 
part  of  the  plaintiff's  case,  or  part  of  his  title-deeds.  But,  is  that  so 
where  it  is  simply  sought  for  the  purpose  of  supporting  the  plaintiff's 
denial  ?  Erlb,  C.  J. — In  Combe  v.  The  Corporation  of  London,  the 
plaintiffs  denied  the  right  of  the  corporation :  they  sought  discovery  for 
the  purpose  of  showing  the  infirmity  of  the  case  of  the  corporation. 
It  is  very  difficult  to  draw  the  line.  How  the  court  of  equity  reconciled 
their  decision  in  that  case  with  the  rule  they  profess  to  act  upon,  I  do 
not  understand.]  In  all  cases  the  defendant  wants  to  deny  the  plain- 
tiff's right.  He  is  permitted  to  have  inspection  in  order  that  he  may 
set  up  his  construction  of  the  documents  against  that  relied  on  by  his 
opponent.  In  Hunt  v,  Hewitt,  7  Ezch.  236,  244,t  the  rule  is  thus  laid 
down  by  Pollock,  C.  B.,  in  delivering  the  judgment  of  the  court : — 
*^The  right  of  a  plaintiff  in  equity  is  limited, — first,  to  a  discovery  con- 
fined to  the  questions  in  the  cause, — secondly,  of  such  material  docu- 
ments as  relate  to  the  proof  of  his  (the  plaintiff's)  case  on  the  trial;  and 
does  not  extend  to  the  discovery  of  the  manner  in  which  the  defendant's 
case  is  to  be  established,  or  to  evidence  which  relates  exclusively  to  his 
case.  The  party  applying,  therefore,  who  is  in  the  same  situation  as  a 
plaintiff  in  equity,  must  show, — first,  what  is  the  nature  of  the  suit,  and 
of  the  question  to  be  tried  in  it;  and  it  seems  also  that  he  should  depose 
in  his  ^affidavit  to  his  having  just  ground  to  maintain  or  defend  r^go^ 
it, — secondly,  the  affidavit  ought  to  state  with  sufficient  distinct-  ^ 
ness  the  reason  of  the  application  and  the  nature  of  the  documents,  in 
order  that  it  may  appear  to  the  court  or  judge  that  the  documents  are 
asked  for  the  purpose  of  enabling  the  party  applying  to  support  his 
case,  not  to  find  a  flaw  in  the  case  of  the  opponent,  and  also  that  the 
opponent  may  admit  or  deny  the  possession  of  them.  To  this  the  oppo- 
nent may  answer,  by  swearing  that  he  has  no  documents,  or  that  they 
relate  exclusively  to  his  own  case,  or  that  he  is  for  any  sufficient  reason 
privileged  from  producing  them;  or  he  may  submit  to  show  parts, 
covering  the  remainder,  on  affidavit  that  the  part  concealed  does  not  in 
any  way  relaie  to  the  plaintiff's  case.  The  same  course  would  be  pur- 
sued in  equity."  [Williams,  J. — To  entitle  you  to  inspection,  you 
should  show  that  the  documents  which  you  seek  to  inspect  are  material 
to  your  defence,  not  for  the  mere  purpose  of  a  denial  of  the  plaintiff's 
title.  Erle,  C.  J. — In  Combe  v.  The  Corporation  of  London,  the  Lord 
Chancellor  says:  ''It  was  further  objected  that  the  bill  only  charged 
that  these  books  related  to  the  matters  in  question,  and  that  it  was  not 
alleged,  that,  if  produced,  they  would  establish  the  case  of  the  plaintiffs : 
and  that  it  was  only  admitted  by  the  answer  that  the  accounts  related 
to  the  matters  in  question  in  the  cause.  But  this  admission  alone  will 
primfi  facie  entitle  the  plaintiffs  to  inspect  them.  Smith  v.  The  Duke 
of  Beaufort,  1  Phillips  209,  Storey  v.  Lord  Lennox,  1  Mylne  &  C.  625, 
Tjler  V.  Drayton,  2  Sim.  &  Stu.  309,  and  other  cases,  have  decided  that 
point.  It  is  not  necessary  that  more  should  be  stated  in  the  bill,  or  that 
more  should  be  admitted  by  the  answer."     Williams,  J. — When  the 
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case  was  before  him  in  the  Exchequer,  Lord  Abinger  said, — 4  Y.  &  C. 
165, t — "The  ground  on  which  the  plaintiff  files  his  bill,  is,  to  make 
i^^oii  *^^^  defendant  discover  what  is  material  to  his  (the  plaintiff's) 
-^  case:  but  he  has  no  right  to  say  to  the  defendant  'Tell  me  what 
your  title  is, — tell  me  what  your  case  is, — tell  me  how  you  mean  to 
prove  it, — tell  me  the  evidence  you  have  to  support  it, — disclose  the 
documents  you  mean  to  make  use  of  in  support  of  it, — tell  me  all  these 
things,  that  I  may  find  a  flaw  in  your  title.'  Surely  that  is  not  the 
principle  of  a  bill  of  discovery."]  That  case,  in  truth,  goes  no  further 
than  Hunt  t;.  Hewitt. 

The  court  has  long  exercised  a  common  law  jurisdiction  to  compel  the 
production  of  a  document  of  which  one  copy  only  exists,  and  in  which 
the  party  seeking  to  inspect  it  has  such  an  interest  that  the  person  hold- 
ing it  may  be  said  to  hold  in  a  fiduciary  character :  Blakey  v.  Porter,  1 
Taunt.  386 ;  King  v.  King,  4  Taunt.  666 ;  Street  v.  Brown,  6  Taunt. 
302,  1  Marsh.  610  (E.  G.  L.  R.  vol.  4).  The  case  of  Shad  well  v.  Shad- 
well  is  no  authority  against  this  application.  The  main  ground  of 
decision  there  was,  that  the  affidavit  did  not  show  that  the  plea  was 
founded  upon  a  written  document;  on  the  contrary,  the  plaintiff's  own 
affidavit  expressly  denied  that  he  had  ever  made  any  such  agreement  as 
alleged.  [Williams,  J. — The  distinction  between  that  case  and  this, 
is,  that  there  the  plea  might  have  been  proved  without  the  production 
of  any  written  agreement ;  whereas,  here,  the  declaration  could  not  be 
supported  without  showing  an  agreement  in  writing.]  The  judgment 
was  particularly  founded  on  the  insufficiency  of  the  affidavit. 

Powellj  in  support  of  his  rule. — It  does  not  appear  that  this  action  is 
founded  upon  any  written  document.  [Erle,  G.  J. — The  4th  section 
of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  provides  that  no  action  shall 
4^f»e)fn  ^®  brought  *^  upon  any  contract  or  sale  of  lands,  '''tenements,  or 
-'  hereditaments,  or  any  interest  in  or  concerning  them,"  unless 
the  agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  Jcc.  The  present  action  ie 
brought  upon  an  agreement  for  an  interest  in  land.  Unless  he  proved 
an  agreement  in  writing,  the  plaintiff  must  inevitably  be  nonsuited.] 
Assuming  that  there  is  an  agreement  in  writing,  the  affidavit  does  not 
show  that  it  is  an  inspection  of  that  for  which  the  defendant  asks. 
What  he  asks  to  be  allowed  to  inspect,  is,  some  letter,  or  a  series  of 
letters,  which,  for  anything  that  appears,  may  be  something  very  differ- 
ent from  the  agreement  declared  on.  The  cases  relied  on  to  sustain 
this  order  are  but  little  to  the  purpose.  In  Combe  v.  The  Corporation 
of  London,  the  plaintiffs  alleged  in  their  bill  that  the  corporation  had 
in  their  possession  documents  which  were  material  for  their  defence  to 
the  suit  which  the  corporation  were  prosecuting  against  them.  The 
corporation  did  not  deny  that  the  documents  were  in  their  possession,  or 
that  they  were  material  to  the  matter  in  issue.  It  was  therefore  the 
common  case  in  which  the  Court  of  Chancery  enforces  discovery.  Ric- 
card  V.  The  Enclosure  Commissioners  for  England  turned  in  a  great 
measure  upon  the  affidavits:  inspection  was  granted  on  the  specific 
ground  that  it  was  sworn  that  the  documents  were  material  to  the  de- 
fendant's case.  Hunt  v,  Hewitt  shows  that  the  affidavit  should  distinctly 
disclose  that  the  documents  are  essential  to  the  proof  of  the  applicant's 
case.     In  that  respect  the  affidavit  here  is  singularly  defective :  it  does 
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not  show  that  the  defendant  has  any  defence  at  all.  In  Bolton  v.  The 
Corporation  of  Liverpool,  1  Mylne  k  E.  88,  Lord  Gottenham,  C,  says : 
"I  take  the  principle  to  be  this:  A  party  has  a  right  to  the  production 
of  deeds  sustaining  his  own  title  ^affirmatively,  but  not  of  those  r^f  qo 
which  are  not  immediately  connected  with  the  support  of  his  ^ 
own  title,  and  which  form  part  of  his  adversary's.  He  cannot  call  for 
those  which,  instead  of  supporting  his  title,  defeat  it  by  entitling  his 
adversary.  *  *  *  The  plaintiff  here  does  not  claim  anything  positively 
or  afiirmatively  under  the  documents  in  question.  He  only  defends 
himself  against  the  claims  of  the  corporation,  and  suggests  that  the 
documents  evidencing  their  title  may  aid  his  defence.  How?  By 
proving  his  title,  he  says.  But,  how  can  those  documents  prove  his 
title  ?  Only  by  disclosing  some  defect  in  that  of  the  corporation.  The 
description  of  the  documents,  is,  that  they  rebut  or  negative  the  plain- 
tiff's title :  they  are  the  corporation's  title  and  not  his,  and  they  are  only 
his  negatively,  by  failing  to  prove  that  of  the  corporation.  *  *  *  He  can- 
not call  for  these' documents  merely  because  they  may,  upon  inspection, 
be  found  not  to  prove  his  liability,  and  so  to  help  him,  and  hurt  his 
adversary,  whose  title  they  are."  In  Wright  v.  Morrey,  24  Law  J., 
Exch.  259,  the  court  refused  to  allow  the  defendant  to  inspect  an  account 
book  of  the  plaintiff's,  believed  to  contain  an  entry  of  2001.  stated  by 
the  plaintiff,  immediately  after  the  death  of  the  defendant's  wife,  to  have 
been  lent  to  her  by  the  plaintiff,  such  entry  forming  no  part  of  the  de- 
fendant's case.  In  Goodliff  v.  Fuller,  14  M.  &  W.  4,*!*  in  an  action  for 
breach  of  promise  of  marriage,  the  court  refused  a  rule  for  the  defendant 
to  inspect  letters  written  by  the  plaintiff  to  him,  which  he  alleged  con- 
tained a  release  of  his  promise,  and  which,  after  the  breaking  off  of  the 
connection,  the  defendant  had  returned  to  her  upon  an  understanding 
that  all  the  letters  of  both  should  be  mutually  returned,  which  she  bad 
not  complied  with  on  her  part.  [Williams,  J. — If  such  a  case  occurred 
now,  the  inspection  would  most  undoubtedly  be  granted.]  In  an  action 
against  a  ^director  of  a  joint  stock  company,  completely  regis-  r^ei^qA 
tered,  for  services  rendered  to  the  company,  the  plaintiff's  affi-  ^ 
davit  in  support  of  an  application  for  an  inspection  of  certain  documents, 
stated  that  there  was,  as  the  plaintiff  believed^  in  the  possession  of  the 
company  and  of  its  directors,  a  book  or  books  containing  minutes  of  the 
resolutions,  orders,  and  proceedings  of  the  directors  of  the  company  and 
of  the  committees  thereof,  and  that  he  was  advised  that  it  might  be 
necessary  that  the  said  minutes  or  some  parts  thereof  should  be  adduced 
on  the  trial  of  the  cause  as  evidence  on  his  part ;  and  that,  without  an 
inspection  and  copy  thereof,  he  could  not  safely  proceed  to  trial ;  and 
that  he  had  no  copy  thereof  in  his  possession  or  control,  or  any  certain 
information  as  to  the  contents :  it  was  held  that  this  affidavit  was  not 
sufficient  for  an  inspection  of  the  documents  under  the  14  k  15  Vict.  c. 
99,  s.  6, — Pepper  r.  Chambers,  7  Exch.  226.t  So,  in  Sneider  v.  Man- 
gino,  7  Exch.  229,t  in  an  action  by  a  share-broker  in  respect  of  the 
purchase  of  stock,  in  which  the  bill  of  particulars  allowed  several  credits, 
the  defendant  applied  under  the  14  k  15  Vict.  c.  99,  s.  6,  for  leave  to 
inspect  the  books,  documents,  &c.,  in  the  possession  of  the  plaintiff, 
upon  an  affidavit  of  his  attorney,  which  stated  that,  upon  the  purchase 
of  the  stock,  the  plaintiff  received,  as  the  deponent  was  informed  and 
verily  believed,  divers  bonds  representing  the  security  for  the  said  stocky 
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which  securities  remained  in  the  hands  of  the  plaintiff,  the  particnlars 
of  which  he  neglected  to  furnish  to  the  defendant,  &c.,  and  also  divers 
books,  papers,  writings,  entries,  accounts,  and  other  documents  in  rela- 
tion to  the  said  stock,  &c.,  and  that  it  was  material  and  necessary,  in 
order  to  enable  the  defendant  to  defend  the  action  and  to  arrive  at  a 
just  and  proper  conclusion  as  to  the  state  of  the  accounts  between  him 
and  the  plaintiff,  that  the  deponent  or  the  defendant  should  inspect  and 
^gq-f-i  take  copies  *of  all  such  bonds,  books,  &c.,  which  the  deponent 
-*  verily  believed  were  in  the  possession  of  or  under  the  control  of 
the  plaintiff;  that  the  plaintiff  had  delivered  to  the  defendant  two 
accounts  relating  to  the  matters  in  question ;  and  that  the  deponent 
verily  believed  that  neither  the  particulars  of  demand  nor  those  accounts 
set  forth  the  true  state  of  the  accounts  between  the  parties,  &c. ;  and 
that  the  application  was  made  bonfi  fide,  &c. :  it  was  held  that  no  ground 
was  shown  for  ai}  order  to  inspect  under  the  statute.  And  Alderson, 
B.,  said :  '^  The  affidavit  does  not  state  that  the  bonds  would  show  any 
defence  to  the  action."  That  was  a  much  stronger  case  for  inspection 
than  this.  Shadwell  v.  Shadwell,  it  is  submitted,  is  a  binding  authority, 
notwithstanding  the  observations  which  have  been  made  upon  it.  The 
affidavit  there  was  in  much  the  same  terms  as  this  affidavit.  The  conrt 
there  say :  "  No  doubt  the  courts  have  long  exercised  a  power,  inde- 
pendent of  the  statute  14  &  15  Vict.  c.  99,  s.  6,  to  grant  inspection  of 
agreements  on  which  one  party  to  a  suit  seeks  to  charge,  or  defend  him- 
self from,  the  other  who  has  executed  the  instrument,  when  there  is  only 
one  copy  of  it,  on  the  ground  that  the  party  who  has  possession  of  it 
holds  it  in  the  character  of  trustee  for  the  other  party :  see  Blogg  v. 
Kent,  6  Bingh.  614  (E.  C.  L.  R.  vol.  19),  1  M.  4;  P.  433,  per  Tindal, 
C.  J. ;  Bluck  V.  Gompertz,  7  Exch.  70,t  per  Parke,  B.  But  we  think 
the  plaintiff  has  not  sufficiently  shown  these  defendants  to  be  trustees 
for  him  of  an  instrument  on  which  they  rely,  within  the  meaning  of  this 
rule.  He  has  merely  surmised  that  there  may  be  some  letter  on  which 
they  may  possibly  rely,  and  which,  if  they  do  rely  on  it,  they  may  per- 
haps hold  under  such  circumstances  as  would  entitle  him  to  inspection 
at  common  law.     In  effect,  we  think  the  application  is  nothing  but  an 
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attempt  to  discover  whether  the  defendants  intend  to  rely  on  any 
*and  what  instrument  in  support  of  their  plea.  And  this,  we 
think,  cannot  be  allowed  to  be  done  indirectly  under  colour  of  the  old 
practice,  any  more  than  directly  under  the  new  act."  [Willes,  J. — 
One  of  the  judges  dissented  from  that  judgment ;  and  the  late  Lord 
Chief  Justice  (Gockburn)  must  not  be  understood  as  having  given  any 
opinion.  I  trust  we  may  yet  have  the  benefit  of  the  judgment  of  that 
learned  judge,  which  from  some  circumstances  was  not  read.  If  yoa 
inspect  the  viscera  of  that  judgment  as  published,  you  will  find  that 
Crowder,  J.,  was  the  only  assenting  party.]  How  does  it  appear  from 
the  affidavit  here  that  the  plaintiff  is  in  possession  of  any  ascertained 
document  which  is  material  to  the  case  of  the  defendant  ?  Sir  James 
Wigram,  in  his  introductory  observations,  p.  2,  says :  "  The  exercise  of 
a  jurisdiction  of  this  nature  cannot  be  otherwise  than  pregnant  with 
danger  to  the  interests  of  those  against  whom  it  may  be  enforced,  unless 
careful  provision  were  made  for  guarding  against  its  abuse.'' 

Erle,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
Two  powers  are  vested  in  the  court  with  reference  to  the  subject-matter 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         632 

of  this  motion :  the  one  under  the  statutes  which  were  passed  for  the 
purpose  of  promoting  the  interest  of  truth  and  justice  by  the  discovery 
of  documents  in  the  possession  or  under  the  control  of  the  one  party 
which  are  essential  to  support  the  claim  or  the  defence  of  the  other. 
With  this  we  have  to-day  nothing  to  do.  Whether  the  documents  in 
question  are  or  are  not  within  the  14  &  15  Vict.  c.  99,  s.  6,  or  the  17  & 
18  Vict.  c.  125,  s.  50,  it  will  be  time  enough  to  decide  when  the  neces- 
sity for  a  decision  arises.  But,  at  common  law,  and  independently  of 
the  statutes,  the  court  has  long  exercised  the  power  of  granting  inspec- 
tion of  documents  in  certain  cases.  *  Where,  for  instance,  there  r«/>gq 
is  but  one  copy  of  an  agreement,  the  party  holding  it  is  consid-  '- 
ered  to  hold  it  as  trustee  for  the  other,  and  will  be  compelled  to  produce 
it.  That  doctrine  has  for  very  many  years  been  established.  The  word 
^*  trustee"  is  not  used  here  in  its  strict  technical  sense,  but  is  applied 
wherever  the  court  sees  that  the  party  has  in  equity  and  justice  an 
interest  in  the  document.  Clearly,  as  far  as  agreements  are  concerned, 
this  is  a  power  which  has  long  been  exercised.  Now,  here,  the  plain- 
tiff's claim  is  founded  upon  an  agreement ;  and  he  bannot  succeed  at 
the  trial  unless  he  produces  an  agreement  in  writing.  The  defendant 
says  that  the  agreement,  if  any,  is  contained  in  certain  letters  written 
by  him  to  the  plaintiff,  and  in  the  plaintiff's  possession,  of  which  letters 
he  (the  defendant)  has  no  copy ;  and  that  it  is  material  that  he  should 
see  them,  in  order  to  enable  him  to  plead  to  the  action.  If  there  had 
been  a  formal  agreement  entered  into  between  the  parties,  it  is  quite 
clear  that  the  defendant  would  be  entitled  to  inspection  of  it :  and  I 
think  it  is  equally  clear,  that,  if  the  letters  are  only  evidence  of  an 
agreement,  they  fall  within  the  same  rule;  and  on  that  principle  the 
learned  judge  was  perfectly  right  in  making  the  order.  The  fonn  of 
the  affidavit  upon  which  the  application  for  the  order  was  founded  has 
been  the  subject  of  much  criticism.  But  it  must  be  observed  that  the 
jurisdiction  at  Chambers  is  very  much  confined  to  a  consideration  of 
the  substance  of  the  right,  and  that  the  forms  of  procedure  are  not  gone 
into  with  the  same  nicety  and  strictness  as  they  are  in  court.  Where 
a  defendant  is  seeking  to  inspect  documents  which  are  in  his  own  hand- 
writing, and  upon  which  the  plaintiff  founds  his  claim  in  the  action,  and 
which  he  admits  to  be  in  his  possession,  I  think  the  judge  may  reasona- 
blj  be  satisfied, — as  I  certainly  should  be, — with  a  mere  skeleton  of  an 
^affidavit.  Most  of  the  cases  referred  to  are  cases  where  the  r^^cM 
court  has  been  called  upon  to  exercise  the  statutory  jurisdiction.  '- 
Where  it  is  sought  to  compel  a  party  to  produce  title-deeds  or  trade- 
books,  the  judge  would  always  require  the  affidavit  to  show  clearly  that 
the  applicant  has  a  peremptory  and  real  need  of  inspection,  and  tho 
order  will  in  defined  terms  limit  the  inspection  to  be  had ;  the  produc- 
tion of  documents  of  that  sort  only  being  compelled  in  cases  where  the 
interests  of  truth  and  justice  absolutely  require  it.  These  have  no 
'application  to  a  case  like  the  present.  It  seems  to  me  that  the  affidavits 
which  were  before  my  Brother  Keating  were  sufficient,  and  the  order 
rightly  made ;  and,  as  the  objection  is  unfounded,  the  rule  will  be  dis- 
charged with  costs, — that  is,  the  costs  of  this  rule  to  be  defendant's 
costs  in  the  cause. 

Williams,  J. — I  am  entirely  of  the  same  opinion.     This  order  waa 
in  substance  an  order  for  the  production  and  inspection  of  the  document 
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on  which  the  action  is  founded.  It  is  not  dependent  on  the  statute  ti 
all.  Whether  or  not  the  statute  would  have  enabled  the  learned  judge 
to  give  inspection  in  this  case,  it  is  not  necessary  to  offer  any  opinion. 
But,  as  to  the  common  law  power  and  duty  of  the  court  to  grant  inspec- 
tion, it  will  be  necessary  to  consider  the  authorities  with  some  attention. 
About  twenty-five  or  thirty  years  ago,  the  rule  laid  down  was,  that 
inspection  would  only  be  granted  where  there  was  but  one  copy  of  the 
document,  and  the  party  holding  it  held  it  as  a  quasi  trustee  for  the 
other  party.  But  long  before  the  late  act  the  rule  had  been  extended 
so  as  to  include  every  case  where  the  party  seeking  to  inspect  has  an 
interest  in  the  document.  Wherever  the  instrument  is  declared  on,  the 
mfio"-!  rule  is  fully  ^established,  since  the  passage  of  the  Common  Law 

-*  Procedure  Act,  1852,  that  the  defendant  is  entitled  to  inspection 
in  the  nature  of  oyer,  not  only  where  the  instrument  declared  on  h  a 
deed  under  seal,  but  also  in  the  case  of  contracts  not  under  seal.  This 
matter  was  fully  discussed  in  a  case  in  this  court  which  has  not  been 
cited, — The  Penarth  Harbour  Company  v.  The  Cardiff  Waterworks 
Company,  7  C.  B.,  N.  S.  816  (E.  C.  L.  R.  vol.  97),  where  it  was  held, 
that,  since  the  Common  Law  Procedure  Act,  1852,  s.  55,  abolishing 
profert,  the  court  will  order  inspection  of  a  deed  relied  on  by  a  defend- 
ant in  his  plea,  though  it  be  a  disclosure  of  the  defendant's  title.  It 
would  be  obviously  idle  to  confine  the  rule  to  the  inspection  of  documents 
under  8eal.(a)  That  being  so,  it  may  now  be  considered  as  fully  estab- 
lished  in  all  the  courts  that  the  right  to  inspect  extends  to  any  writing, 
whether  under  seal  or  not,  which  is  relied  on  by  the  other  side  as  the 
foundation  of  his  claim  or  defence.  In  the  case  now  before  us,  inas- 
much as  by  reason  of  the  Statute  of  Frauds,  the  plaintiff  could  not 
prove  his  declaration  without  producing  an  agreement  in  writing,  such 
written  agreement  is  virtually  declared  on,  and  the  defendant  is  entitled 
to  inspect  it.  In  this  view  the  case  materially  differs  from  Shadwell  v. 
Shadwell,  6  C.  B.,  N.  S.  679  (E.  C.  L.  R.  vol.  95).  Not  only  did  it 
not  appear  there  that  the  agreement  was  in  writing,  but  the  plea  might 
have  been  supported  by  proof  of  an  agreement  by  word  of  mouth.  The 
inspection  was  sought  upon  a  mere  surmise  on  the  part  of  the  plaintiff 
that  the  defendant  meant  to  rely  upon  a  document  the  existence  of 
which  the  applicant  declined  to  admit.  The  existence  of  the  rule  on 
*r^fi1   ^^^^^  ^®  ^^^  proceed  was  taken  for  granted  in  that  case.    *Upon 

^  these  grounds  I  concur  with  my  Lord  in  thinking  that  the  order 
of  my  Brother  Keating  was  properly  made,  and  consequently  that  this 
rule  should  be  discharged. 

WiLLES,  J. — I  entirely  agree  with  every  word  that  has  fallen  from 
my  Lord  and  my  Brother  Williams.  The  reason  why  I  did  not  concur 
in  the  judgment  of  my  Brothers  Williams  and  Crowder  in  Shadwell  r. 
Shadwell,  was,  because  I  thought  it  made  no  difference  in  the  right  to 
ask  for  inspection  that  the  written  instrument  was  not  mentioned  in  the 
pleading,  or  that  it  needed  not  an  instrument  in  writing  to  sustain  it; 
and  I  thought  that  the  affidavits  in  that  case  showed,  that,  if  there  was 
any  agreement  at  all,  it  was  in  writing.  I  did  not  agree  that  the  plain- 
tiff was  not  entitled  to  call  for  the  inspection,  because,  upon  the  con- 
struction of  the  affidavits,  I  thought  it  was  affirmatively  alleged,  and 

(o)  Sec  the  jnd^meDt  of  Lord  CampbeU  in  Doe  d.  ChUd  v.  Roe,  1  EUis  A  B.  279  (E.  C.  L.  & 
rol.  72). 
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not  denied,  that,  if  there  was  any  waiver,  it  was  a  waiver  in  writing,  and 
it  did  not  appear  to  me  to  he  material  that  the  plea  might  have  been  sup- 
ported by  proof  of  a  waiver  by  word  of  mouth.  I  founded  that  opinion 
npon  the  case  of  Charnock  v.  Lumley,  5  Scott  438.  There,  it  did  not 
appear  from  the  record  that  the  action  was  brought  upon  a  written 
agreement,  the  action  being  for  money  had  and  received ;  but  the 
moment  it  was  made  to  appear  that  a  written  agreement  was  the  founda- 
tion of  the  plaintiff's  claim,  the  court  granted  inspection.  Tindal,  C. 
J.,  there  said :  '•  This  case  clearly  comes  within  the  spirit,  thou^jh  not 
within  the  strict  letter  of  the  rule.  Had  the  action  been  founded  upon 
the  special  agreement,  the  defendant's  right  to  inspect  the  agreement 
could  not  have  been  questioned.  Although  in  form  this  is  an  action  for 
money  had  and  received,  inasmuch  as  the  rights  of  the  parties  will  be 
controlled  *by  the  agreement,  it  is  in  effect  the  same  as  if  it  were  r^^f^o'T 
brought  upon  the  agreement  itself.  I  therefore  think  the  defend-  L 
ant  is  entitled  to  have  the  inspection.*'  And  Yaugfaan,  J.,  added :  '^  I 
am  also  of  opinion  that  this  comes  within  the  range  of  the  numerous 
cases  by  which  I  conceived  the  rule  as  to  the  production  of  documents 
for  inspection  was  long  since  settled."  These  were  the  grounds  upon 
which  I  was  not  satisfied  to  concur  in  the  judgment  in  the  case  of  Shad- 
well  t;.  Shadwell.  I  do  not  presume  to  reason  further  upon  the  case :  I 
am  bound  to  take  it  for  granted  that  I  was  wrong. 

Byles,  J. — The  profound  respect  I  entertain  for  the  learned  judges 
who  decided  the  case  of  Shadwell  v.  Shadwell  would  induce  me  to 
abstain  from  offering  any  opinion  if  the  determination  of  this  case  de- 
pended upon  the  rule  there  laid  down.  But  I  entertain  a  strong  opinion 
that  the  learned  judge  who  m^ade  this  order  was  well  warranted  in  doing 
so  by  virtue  of  the  common  laV  jurisdiction  of  the  court.  It  was  decided 
long  ago, — ^long  before  any  one  here  ever  practised  in  Westminster  Hall, 
— that,  where  an  agreement  was  entered  into  by  two  persons,  of  which 
agreement  there  was  but  one  copy,  the  party  who  retained  it  held  it  as 
trustee  for  the  other,  and  was  bound  to  permit  the  other  to  inspect  and 
take  a  copy  of  it.  The  present  is  not  the  case  of  an  agreement  in 
writing  entered  into  by  the  plaintiff  and  the  defendant.  But  it  seems 
to  me,  that,  where  the  agreement  consists  of  a  series  of  letters,  or  of  a 
written  proposal  on  the  one  side  and  an  oral  acceptance  on  the  other, 
and  the  writer  of  the  letters,  who  is  sought  to  be  charged  with  a  contract 
arising  out  of  them,  has  no  copies,  it  is  as  strong  a  case  of  trusteeship 
in  the  sense  in  which  the  word  is  used  as  can  well  be  conceived.  Tbe 
same  observations  would  apply  to  the  case  of  an  offer  by  word  of  mouth, 
and  an  acceptance  *of  it  in  writing.  The  writer  surely  has  a  r^^coo 
right  to  say,  let  me  see  my  letter,  in  order  that  I  may  know  ^ 
what  contract  I  have  entered  into.  It  would  be,  I  think,  in  the  highest 
degree  discreditable  to^the  administration  of  justice  not  to  allow  inspec- 
tion in  such  a  case.  Another  reason  may  be  given  why  the  case  of 
letters  may  be  an  d,  fortiori  case.  Though  the  paper  upon  which  the 
letters  are  written  belongs  to  the  recipient,  many  cases  may  be  suggested 
in  which  the  writer  retains  an  interest  in  them, — especially  if  he  be  a 
literary  man.(a)  For  these  reasons  I  concur  with  the  rest  of  the  court 
in  thinking  that  tbe  order  for  inspection  was  properly  made,  and  that 
the  rale  to  set  it  aside  must  be  discharged. 

Rule  discharged,  with  coBt0. 

(a)  S«e  Gee  «.  Pritehard,  2  Swuiit  102. 
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BIGGS  t>.  GORDON.    ATay  25. 

The  defondant  being  pbaiesaed  of  a  leasehold  hoaie,  and  also  of  certain  bnilding  land  llkewiM 
held  on  lease*  the  former  of  which  was  subject  to  an  annual  rent  of  75  guineas,  and  the  litter 
to  a  rent  of  bOl.  and  also  to  a  covenant  to  lay  out  a  certain  sum  in  buildiug,  employed  the 
plaintiff,  an  estate  agent,  to  dispose  of  the  whole  for  him,  upon  the  terms  of  commission  Deo> 
tioned  in  a  printed  paper,  as  follows : — 

'*  For  the  acUe  of  property  by  private  contract, — On  the  first  1002.,  5/.  per  cent,  (and  in  no  eL«e 
less  than  5/.);  from  lOOJ.  to  5000Z.,  2^  per  cent.;  from  5000/.  to  10,000/.,  li  per  cent;  on  the 
sum  exceeding  10,000/.,  1  per  cent. 

"  For  UttinQf  or  disposal  of  t\e  leaeee  off  eetatee  or  houeee, — tJnfumished,  5/.  per  cent  on  we 
year's  rent,  and  6/.  per  cent,  on  the  premium  or  sum  obtained  for  fixtures,  fumitura,  Ac :  ra 
lease  5/.  per  cent,  on  the  first  year's  rent,  and  2^  per  cent,  on  the  second  year's  rent»  sad  ii 
per  cent  on  premium  or  sum  obtained  for  fixtures,  Ac, — Furnished,  bi.  per  cent,  on  the  entin 
rental  (not  exceeding  12  months),  but  in  no  case  (whether  furnished  or  unfurnished)  less  tbu 
one  guinea. 

"  On  letting  building  land, — one  year's  standing  ground-rent  For  large  estates,  one  half  yetr'f 
ground-rent" 

The  plaintiff  having  disposed  of  the  premises  to  one  M.  for  1300/.,  the  two  leases  were  OBeigttd 
to  M.  subject  to  the  covenants  for  payment  of  the  rents,  Stc. : — 

Ileld,  by  Erie,  C.  J.,  Williams,  J.,  and  Willes,  J.,  that  the  plaintiff  was  only  entitled  to  a  com- 
mission on  the  1300/.  under  the  first  branch  of  the  printed  scale,  viz.  5  per  cent  on  thefir?t 
100/.,  and  3}  per  cent  upon  the  remainder, 

Held,  by  Byles,  J.,  that  he  was  i^so  entitied  to  a  commission  on  the  amount  of  the  yearly  reoi, 
under  the  second  branch  of  the  scale. 

This  was  an  action  brought  by  an  auctioneer  and  house  and  estate 
agent,  to  recover  a.  sum  of  1822.  148.  3(2.,  for  commission,  &c.,  on  the 
*R^Q1   ^^^^^"S  ^^^  disposal  of  certain  leasehold  property. 

^   *TLhe  particulars  of  the  plainti£f's  demand  were  as  follows: — 

"  1857.    August.  £  s.  </. 

''  To  registration  of  house  (Woodville) 0    5   0 

"  To  letting  house  for  a  term  of  80  years,  at  75  guineas  (78/.  lbs,)  per 
annum,  to  Walter  Morton,  Esq.,  commission  5  per  cent,  first  year, 
and  2i  per  cent,  second 5  18   6 

"  To  sale  of  fixtures,  fitting,  planned  and  other  furniture,  improve- 
ments,  and  additions,  clearing  and  laying  out  garden  ground,  &c., 
green-house  fixtures,  stable,  &c. :  amount  13()0/. ;  commission  5 
per  cent 63    0   0 

"To  letting  five  plots  of  building  land,  commission  one  year's  ground- 
rent 50    0   0 

"  To  money  advanced  for  building  purposes  by  Walter  Morton,  Esq., 

1450/. :  my  fee,  2^  per  cent. 36    5   0 

'*  [Several  other  items,  which  were  not  in  dispute,  in  the  whole  amount- 
ing to]  25    5    9 

£182  U  3 


The  defendant  pleaded, — first,  except  as  to  71?.  9«.  3<i.,  parcel  of  the 
plaintiff's  claim,  never  indebted, — secondly,  as  to  the  sum  of  48?.,  parcel 
of  the  said  111.  9$.  8(2.,  that,  after  the  commencement  of  this  action,  he 
satisfied  and  discharged  the  said  48?.,  parcel,  &c.,  by  payment  to  the 
plaintiff  of  the  said  sum  of  48?.,  in  full  satisfaction  and  discharge  of  the 
same  and  the  plaintiff  accepted  and  received  that  sum  in  such  satisfac- 
tion and  discharge, — thirdly,  as  to  the  sum  of  23?.  9«.  3rf.,  residue  of 
the  said  71?.  9s.  3c?.,  parcel,  &c.,  payment  into  court. 
♦Rim  *The  plaintiff  took  issue  upon  the  first  and  second  pleas;  and, 
^  as  to  the  third,  accepted  the  23?.  9$.  Sd.  in  full  satisfaction  and 


r  » 
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discharge  of  his  claim  in  respect  of  the  matters  to  which  that  plea  was 
pleaded. 

The  cause  was  tried  before  Williams,  J.,  at  the  sittings  at  Westminster 
after  last  Easter  Term.  The  defendant  was  the  lessee  of  a  house  at 
Norwood,  in  Surrey,  called  Woodvillo  House,  and  also  lessee  under  Dul- 
wich  College  of  certain  building-land  in  the  neighbourhood,  upon  which 
he  was  under  covenant  to  lay  out  a  sum  of  2000Z.  Being  desirous  of 
letting  the  house  (which  was  unfurnished)  and  disposing  of  the  lease  of 
the  building-land,  he  employed  the  plaintiff  to  procure  him  a  tenant, — 
the  terms  of  the  plaintiff's  employment  being  contained  in  a  printed 
paper  which  was  handed  to  the  defendant  at  the  time.  This  paper  had 
the  following 

"Scale  of  Commission. 

"  ibr  (kt  sale  of  property  by  private  eonirad. 

"  Od  the  first  lOOZ 52.  per  cent,  (and  in  no  case  less  than  5/.) 

"  From  lOOZ.  to  5000/.         ...  2}  per  cent 

" From  5000Z.  to  10.000/.    .        .        .  1 J  percent 

"  On  the  sum  exceeding  10,000/.        .  1  per  cent. 

"  For  letting  or  disposal  o/ihe  leases  o/ estates  or  houses, 

"  Unfamisbed, — 5/.  per  cent,  on  one  year's  rent,  and  5/.  percent. on  the  preminm 
or  sum  obtained  for  fixtures,  furniture,  &c. 

"  Unfurnished,— on  lease,  5/.  per  cent,  on  the  first  year's  rent,  and  2}  per  cent,  on 
the  second  year's  rent,  and  5/.  per  cent,  on  premium  or  sum  obtained  for  fix- 
tures, Jbc. 

*' Furnished, — 5/.  percent,  on  the  entire  rental  (not  exceeding  twelve  months); 
but  in  no  case  (whether  furnished  or  unfurnished^  less  than  one  guinea. 

"  On  letting  building  land,  one  year's  standing  grouna-rent. 

"  For  large  estates,  one  half  a  year's  ground-rent." 


'^'Woodville  House  was  held  by  the  defendant  under  a  lease  r«/»^i 
from  one  Saxton,  dated  March  16th,  1855,  for  a  term  of  85  years  ^ 
from  the  25th  of  March,  1854,  at  a  rackrent  of  781.  15«.  per  annum, 
the  lease  being  expressed  to  be  granted  '*  in  consideration  of  the  costs 
and  expense  which  the  defendant  had  been  at  in  erecting  certain 
improvements,  and  in  consideration  of  the  rent  and  covenants  therein- 
after mentioned." 

The  building-land,  which,  though  described  in  the  particulars  as  con- 
sisting of  five  plots,  in  truth  consisted  of  three  only,  was  held  by  the 
defendant  of  one  Fuller,  the  lessee  of  Dulwich  College,  under  a  building- 
lease  dated  the  25th  of  June,  1856,  for  84  years  from  the  25th  of  March, 
1854,  at  a  ground-rent  of  50/.  per  annum. 

The  plaintiff  was  instructed  to  let  the  house  and  premises,  and  adver- 
tised them  as  **to  let,"  and  procured  one  Morton  to  take  them,  he  pay- 
ing a  premium  of  1300/.,  for  the  fixtures  and  improvements ;  but  after- 
wards an  arrangement  was  made  between  the  defendant  and  Morton 
that  the  latter  should  have  an  assignment  of  the  leases,  subject  to  the 
rents  thereby  reserved :  and  they  were  accordingly  assigned  to  him  by 
indenture  of  the  25th  of  March,  1858. 

The  whole  of  the  plaintiff's  claim,  with  the  exception  of  the  second, 
third,  fourth,  and  fifth  items,  was  admitted.  Upon  the  four  disputed 
items  two  questions  arose, — first,  whether  the  plaintiff  was  entitled  to 
charge  a  commission  for  letting  the  house  and  land,  and  Belling  the  fix- 
tures and  improvements,  pursuant  to  the  second  branch  of  his  printed 
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scale,  or  only  to  a  commiRsion  under  the  first  branch, — secondly,  whether 
the  plaintiff  wh8  entitled  to  charge  any  commission  for  procuring  the 
advance  of  1450?.  mentioned  in  the  fifth  item  of  the  particulars. 

The  jury  at  once  disposed  of  the  second  question,  by  saying  that  the 
plaintiff  was  not  entitled  to  anything  for  his  services  in  obtaining  th&t 
advance. 

*64^1  *^"  *^®  ^^^^  question,  it  was  contended  on  the  part  of  the 
"'J  plaintiff  that  he  was  entitled  by  his  printed  terms,  which  formed 
the  basis  of  the  contract,  to  a  commission  on  the  letting  of  the  house 
and  land,  and  also  to  a  commission  on  the  amount  obtained  for  fixtarei 
and  improvements,  under  the  second  branch  of  the  said  terms;  and  on 
the  part  of  the  defendant  it  was  insisted  that  the  whole  transaction  vas 
a  sale  of  his  interest  in  the  leases,  and  consequently  that  the  plaintiff 
was  only  entitled  to  the  commission  mentioneii  in  the  first  branch  of  the 
printed  scale. 

Several  witnesses, — auctioneers  and  estate  agents, — who  were  called 
on  the  part  of  the  plaintiff,  proved,  that,  in  calculating  the  commission 
to  be  charged  for  the  letting  of  houses  and  land,  an  ^'  alignment  of  a 
lease''  was  always  treated  as  equivalent  to  a  ^Mease,"  and  invariably  so 
charged. 

The  learned  judge  was  of  opinion  that  the  transaction  referred  to  m 
the  second,  third,  and  fourth  items  of  the  particulars  was  a  **sale,"  and 
consequently  came  within  the  first  branch  of  the  printed  terms.  The 
effect  of  this  was  to  disallow  the  second  and  fourth  items  of  the  par- 
ticulars {51.  ISs.  6(2.  and  dOL),  and  to  reduce  the  third  item  by  30/., 
which  sums,  added  to  the  86Z.  58.,  the  fifth  item,  which  was  struck  off 
by  the  jury, — making  together  122/.  S$.  6rf., — reduced  the  plaintiff's 
claim  to  60Z.  lOa.  9d.,  which  being  overtopped  by  the  plea  of  payment 
and  the  payment  into  court,  the  plaintiff  was  nonsuited;  leave  being 
reserved  to  him  to  move  to  enter  a  verdict  if  the  court  should  think  the 
ruling  of  the  learned  judge  wrong. 

Parry,  Serjt.,  in  Easter  Term  last,  accordingly  obtained  a  rule  call- 
ing upon  the  defendant  to  show  cause  why  the  nonsuit  should  not  be  set 
^6431  ^^^^®'  ^^^  instead  '^'thereof  a  verdict  entered  for  the  plaintiff  for 
-^  such  sum  as  the  court  should  direct,  on  the  ground  that  the 
plaintiff  was  entitled  to  charge  the  defendant  the  commission  charged 
by  him  in  his  particulars  of  demand. 

Hay 68 J  Serjt.,  showed  cause. — The  transaction  was  nothing  more  nor 
less  than  a  sale  of  the  defendant's  interest  in  the  house  and  land. 
Morton  became  the  purchaser  for  the  sum  of  1300/.  for  the  whole;  and 
Gordon,  the  defendant,  assigned  to  him  all  his  interest  in  the  leases. 
The  1300/.  was  the  purchase-money  for  the  whole;  the  rents  reserved 
by  the  two  leases,  viz.  75  guineas  per  annum  for  Woodville  House,  and 
50/.  per  annum  for  the  land,  being  payable  to  the  ground-landlords  by 
the  purchaser.  All  the  defendant  obtained  through  the  plaintiff's  8e^ 
vices,  was,  1300/.,  and  for  thi^  the  plaintiff  was  by  the  terms  of  his  own 
scale  entitled  to  receive  only  5  per  cent,  on  the  first  100/.,  and  2^  per 
cent,  on  the  remainder, — 35/.  This  being  covered  by  the  payment  into 
court,  it  is  submitted  that  the  plaintiff  was  properly  nonsuited. 

Parry^  Serjt.,  and  Laxton,  in  support  of  the  rule. — An  assignment 
of  a  lease  clearly  comes  within  the  meaning  of  the  expressions  used  in 
the  printed  scale  of  commission, — ^'  the  disposal  of  the  lease."    Acconl 
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ing  to  Webster's  definition,  "  To  dispose  of,"  means,  "  To  part  with,  to 
alienate."  This  transaction  clearly  did  not  amount  to  a  *'  sale  of  pro* 
perty."  Leasehold  is  not  *'  property"  in  the  sense  in  which  the  word 
is  ased  here.  Property  means  that  which  by  the  act  of  sale  becomes 
absolutely  and  indefeasibly  vested  in  the  purchaser ;  whereas,  this  pro- 
perty is  subject  to  liabilities  in  the  shape  of  rent  and  other  covenants. 
The  1300/.  paid  by  Morton  was  not  purchase-money ;  it  was  a  premium 
to  reimburse  the  defendant  for  the  sums  laid  *out  by  him  upon  rii^aiA 
the  bouse  and  premises  in  the  shape  of  fixtures  and  improvements.   ^ 

Cur,  adv.  vult. 

Erle,  G.  J. — The  question  in  this  ease  turns  entirely  upon  the  con- 
struction of  the  terms  on  which  the  parties  contracted  by  the  printed 
scale  of  commission  in  respect  of  property  sold  or  let  or  disposed  of. 
According  to  the  construction  contended  for  on  the  one  side,  if  leaseholds 
be  the  subject-matter  of  disposition,  they  fall  within  the  second  branch 
of  the  scale,  relating  to  the  ^'  letting  or  disposal  of  the  leases  of  estates 
or  houses," — sale  properly  applying  only  to  freehold  property.  Accord- 
ing to  the  construction  insisted  upon  on  the  other  side,  the  first  branch 
of  the  scale  applies  equally  to  a  sale  of  leasehold  property  as  to  a  sale 
of  freehold.  I  am  of  opinion  that,  under  the  first  branch,  viz.  the  scale 
of  commission  for  the  sale  of  property,  the  plaintiff  has  provided  for  the 
cose  of  a  sale  of  leaseholds.  It  is  quite  clear  that  leasehold  property 
may  be  the  subject  of  sale.  The  argument  that  a  conveyance  of  it  does 
not  pass  an  absolute  and  indefeasible  right,  free  from  liabilities,  does 
not  prevent  a  lease  from  being  as  much  the  subject  of  sale  as  any  other 
description  of  property.  Here,  the  purchaser  pays  18002.  on  the  one 
hand,  and  on  the  other  he  gets  an  assignment  of  the  leases.  The 
transaction  clearly  amounted,  to  a  sale.  That  being  so,  all  that  the 
plaintiff  was  entitled  to  demand  for  his  services  in  negotiating  that  sale, 
was  5  per  cent,  on  the  first  1002.  of  the  purchase-money,  and  2^  per 
cent,  upon  the  remaining  1200/. ;  and  that  the  defendant  has  paid.  The 
second  branch  of  the  scale  applies  to  the  *^  letting,  or  disposal  of  the 
leases  of,  estates  or  houses."  No  doubt  a  lease  ^^sold"  is  in  one  sense 
a  lease  *'  disposed  of."  But  this  part  of  the  paper  evidently  contemplates 
the  case  *of  the  disposal  of  premises  by  a  letting  from  year  to  r^g^r 
year,  or  on  lease,  otherwise  than  by  sale.  I  think  the  meaning  ^ 
IS  this : — Where  premises  are  let  on  lease,  the  agent  arranges  for  the 
amount  of  rent  and  the  various  other  stipulations  which  the  lease  is  to 
contain ;  and  for  that  he  may  well  be  entitled  to  a  commission.  In  that 
sense,  the  disposal  of  a  lease  applies  to  the  case  where  an  interest  is 
created  by  a  new  lease.  It  has,  however,  no  application  to  the  case  of 
a  sale  of  a  term,  where  the  vendee  pays  a  given  sum  for  the  purchase, 
and  the  vendor  assigns  all  his  interest  in  the  term  to  him.  That  is  the 
case  of  a  sale  of  property  which  was  already  provided  for  by  the  first 
branch  of  the  printed  scale.  For  these  reasons,  I  am  of  opinion  that 
the  plaintiflf  was  properly  nonsuited. 

Williams,  J. — I  entirely  concur  with  my  Lord  in  thinking  that  there 
is  no  ground  for  disturbing  the  nonsuit,  and  for  the  reasons  which  he 
has  given. 

WiLLKS,  J. — I  also  entirely  concur. 

Btlbs,  J. — I  regret  that  I  have  the  misfortune  to  differ  from  the 
opinion  which  has  been  expressed  by  my  Lord,  and  which  has  received 
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the  concurrence  of  my  two  learned  Brothers.  No  doubt  the  opinion  I 
have  formed  is  an  erroneous  one ;  but  I  entertain  it  so  strongly  that  I 
feel  bound  to  express  it.  In  the  first  place,  I  do  not  agree  that  the 
seoond  branch  of  the  printed  scale  on  the  terms  of  which  these  parties 
contracted, — *^  for  letting  or  disposal  of  the  leases  of  estates  or  houses/' 
— is  confined  to  im  proved  rents.  It  seems  to  me  that  the  agent  intended, 
and  the  employer  must  have  understood,  that,  if  the  latter,  being  assignee 
of  a  lease  subject  to  a  heavy  rent  of  which  he  is  desirous  of  disposing, 
*M^1  employs  the  agent  for  that  purpose,  *and  the  agent  finds  a  sub- 
^  assignee  who  is  willing  to  take  the  burthen  off  his  hands,  his 
remuneration  would  be,  under  the  second  branch  of  the  scale,  5  per 
cent,  on  the  first  year's  rent,  and  2^  per  cent,  on  the  second  year's 
rent,  and  5  per  cent,  on  any  sum  which  might  be  obtained  for  fixtures, 
&c.  If  it  were  not  so,  the  agent  would  get  no  remuneration,  inasmuch 
as  there  was  no  premium  upon  which  it  could  be  computed.  'I  agree 
that  the  first  branch  of  the  scale  applies  to  all  property, — to  freehold 
and  copyhold,  and  to  leasehold,  whether  at  rack-rent,  or  at  a  pepper-corn 
rent,  or  at  no  rent.  In  any  case  where  property  is  sold,  according  to 
the  first  branch  of  the  scale  the  agent  would  be  entitled  to  receive  in 
respect  of  the  purchase-money  or  premium  paid  a  commission  of  5^.  on 
the  first  100{.,  and  2^  per  cent,  on  the  remainder.  I  therefore  think 
that  the  first  branch  of  the  scale  does  apply  to  the  lease  which  was  sold 
upon  this  occasion.  But  it  seems  to  me  that  the  second  branch  of  the 
scale  also  applies.  If  the  lease  were  sold  for  102.,  I  think  the  agent 
would  be  entitled  to  a  percentage  on  the  102.,  and  also  a  percentage  on 
the  amount  of  rent.  The  use  of  the  words  "  premium  or  sum"  gives  rise 
to  some  ambiguity.  It  may  be  that  those  words  indicate  the  same  thing. 
If  so,  the  agent  is  entitled  to  charge  commission  on  the  premium  under 
the  first  branch  of  the  scale,  and  commission  on  the  rent  under  the 
second  branch.  It  seems  to  me  that  the  first  item  in  the  second  branch 
of  the  scale,  viz.  '^  Unfurnished, — 51.  per  cent,  on  one  year's  rent,  and 
5L  per  cent,  on  the  premium  or  sum  obtained  for  fixtures,  furniture,  &c.,*' 
rather  applies  to  cases  where  there  is  no  lease  in  existence,  where  the 
letting  is  from  year  to  year ;  and  that  the  second  applies  where  the  let- 
ting is  for  a  term.   I  think  there  was  good  reason  for  making  the  second 

*R471  ^^^^^^  ^  ^^'^  ^  ^^®  ^^^ '  ^^^>  under  the  first,  if  a  *lease  subject 
•i  to  a  large  rent  were  sold  for  a  small  sum,  the  agent*s  remunera- 
tion would  be  altogether  inadequate ;  whereas,  by  charging  under  the 
first  branch  a  commission  upon  the  amount  of  premium  or  purchase- 
money,  and  under  the  second  branch  a  commission  on  the  amount  of 
rent,  he  would  Le  fairly  and  properly  remunerated.  For  these  reasons, 
it  seems  to  me  that  the  construction  put  upon  this  document  by  my 
Brother  Parry  is  the  proper  construction :  and  it  is  moreover  one  which 
makes  the  arrangement  just.  As  to  the  last  disputed  item, — it  seems  to 
me  to  be  quite  clear  that  there  was  no  letting  of  building  land  here.  I 
therefore  think  the  sum  clMrged  for  that  was  properly  disallowed. 

Kule  discharged. 
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Where  an  attorney  agrees  with  bis  client  to  receive  a  gross  sum  and  costs  ont  of  pocket  in  lieu 
of  costs  to  be  incurred,  the  bill  is  neyertheless  taxable ;  and  therefore  the  delivery  of  a  bill 
containing  a  charge  of  50/.  for  business  done,  the  particular  items  being  left  in  blank,  and 
odIj  those  carried  out  in  figures  which  consisted  of  actual  disbursements,  is  not  such  a  "de- 
livery of  a  signed  bill''  as  is  contemplated  by  the  6  &  7  Vict.  o.  73,  s.  37. 

This  was  an  action  brought  by  an  attorney  to  recover  a  sum  of  501. 
for  work  done  by  him  for  the  defendant. 

The  defendant,  amongst  other  things,  pleaded  that  no  signed  bill  had 
been  delivered  pursuant  to  the  statute. 

The  plaintiff  had  delivered  a  signed  bill,  in  which  was  charged  in  one 
item  oOL  for  business  done  as  per  agreement.  The  remaining  items 
were  left  blank,  with  the  exception  of  those  relating  to  expenses  out  of 
pocket, — for  instance, 

*"  Instructions  for  petition        .         .         .         .000  r^g^o 

"  Engrossing  petition 0  6  0  L 

"  Two  copies  notice  of  intended  application      .  0  5  3 

« Drawing  brief 0  0  0 

"  Fair  copy 13  4 

**  Paid  fee  to  Mr.  M.  •         .         .         .         .  3  5  6 

"  Attending  him 0  0  0'' 

The  cause  was  tried  before  Keating,  J.,  at  the  sittings  in  Middlesex 
b  Trinity  Term  last.  The  defendant,  it  appeared,  had  built  a  public- 
house  called  The  Walmer  Gastle,  in  the  neighbourhood  of  the  Victoria 
Docks,  for  which  he  was  desirous  of  obtaining  a  license.  The  plaintiff 
was  employed  by  him  to  give  the  necessary  notices  and  take  all  the 
requisite  steps  to  effect  that  object.  There  was  some  contention  at  the 
trial  as  to  the  terms  of  the  employment:  but  the  plaintiff's  statement, 
which  was  affirmed  by  the  jury,  was,  that,  in  the  event  of  the  license 
being  obtained,  the  plaintiff  was  to  receive  50L  besides  his  expenses  out 
of  pocket ;  but  that,  in  case  of  failure,  he  should  have  his  expenses  out 
of  pocket  only. 

The  business  was  done,  and  the  license  procured  through  the  plain- 
tiff's exertions ;  but  the  defendant  declined  to  pay  him  the  501. :  hence 
this  action. 

For  the  defendant  it  was  contended  that  the  bill  delivered  was  not 
sach  a  signed  bill  as  was  contemplated  by  the  statute  6  &  7  Vict.  c.  73, 
B.  37.  The  learned  judge,  however,  declined  to  nonsuit  the  plaintiff: 
and  the  jury  found  a  verdict  for  him. 

Mellor^  Q.  C,  in  Hilary  Term  last,  pursuant  to  leave  reserved  to 
him  at  the  trial,  obtained  a  rule  nisi  to  enter  a  nonsuit,  on  the  ground 
that  the  bill  delivered  was  not  a  signed  bill  within  the  meaning  of  the 
statute. 

^BalUintine^  Serjt.,  and  Tindal  Atkinson^  now  showed  cause. —  r*QAq 
The  subject-matter  of  this  agreement  was  not  necessarily  one  for  ^ 
which  the  assistance  of  an  attorney  was  required.  [Erle,  G.  J. — A 
bill  for  business  done  at  petty  sessions  is  taxable.]  Here,  a  signed  bill 
has  been  delivered :  and  the  question  is  whether  there  is  anything  to 
prevent  an  attorney  from  bon&  fide  agreeing  with  a  client  to  do  work  of 
this  sort  for  a  stipulated  sum.    In  a  case  of  In  re  Whitcombe,  8  Bea* 
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van  140,  it  was  held  that  an  agreement  by  a  solicitor  to  take  a  gross 
sum  from  his  client  in  lieu  of  costs  was  not  void,  though  the  court  would 
regard  it  with  jealousy.  [Willes,  J. — That  was  an  agreement  after 
the  costs  had  been  incurred.]  A  cause  being  referred  to  arbitration,  an 
attorney  was  retained  by  the  defendant's  attorney  to  conduct  the  de- 
fence before  the  arbitrator.  He  afterwards  delivered  a  signed  bill  to 
the  defendant's  attorney,  in  which  he  charged  for  "journey  and  tivem 
bill,  attending  and  advocating  four  days,  ap  per  terms,  12L  V2$.\  post- 
ing and  travelling,  as  per  agreement,  SL  4«. :"  and  it  was  held  that  this 
was  not  a  taxable  bill:  In  re  Simons,  2  Dowl.  &  L.  500.  Pntreson,  J., 
there  said:  "I  have  mentioned  this  case  to  several  of  the  judge:^,  and 
they  all  agree  with  me  in  opinion  that  such  a  bill  as  this  cannot  be 
taxed,  as  it  is  for  business  done  by  Mr.  Simons  rather  as  an  advocate 
than  as  an  attorney."  Such  an  agreement  as  this  does  not  prevent  the 
master  from  proceeding  with  the  taxation  of  the  bill :  In  re  Eyre,  2 
Phillips  367.  [Erle,  C.  J. — Unless  there  be  a  suggestion  of  fraud,  I 
am  not  aware  that  such  an  agreement  is  invalid.  Byles,  J. — If  such 
an  agreement  be  valid,  the  principle  of  protection  of  the  client  is  gone.] 
The  object  of  taxation  is  not  to  interfere  with  arrangements  between 
parties  who  have  equal  knowledge  on  the  subject.  [Williams,  J.— I 
^/«.-Q-|  must  confess  I  do  not  see  more  danger  in  an  arrangement  of  *this 
-^  sort,  than  where  a  client  chooses  to  pay  a  bill  without  taxation.] 
In  Drax  v.  Scroope,  2  B.  &  Ad.  581  (E.  C.  L.  R.  vol.  22),  1  Dowl.  P. 
G.  69,  where  the  subject  was  very  fully  discussed,  it  was  held  that  an 
agreement  entered  into  by  a  client  with  his  attorney  to  pay  him  nt  a 
certain  specified  rate  for  business  to  be  done,  is  not  binding ;  but  the 
charg«)S  made  according  to  such  agreement  may  be  allowed  on  taxation, 
if  the  master,  on  inquiring  into  them,  considers  them  proper.  Lord  Ten- 
terden  there  says :  ^^  No  agreement  of  this  kind,  even  with  reference  to 
journeys,  can  be  absolutely  binding ;  the  master  must  still  exercise  his 
judgment  as  to  the  propriety  of  allowing  the  charges,  according  to  the 
circumstances  laid  before  him."  Littledale,  J.,  said :  ''  As  a  general 
rule,  I  think  effect  ought  not  to  be  given  to  these  agreements  between 
attorney  and  client.  But  there  may  be  cases  in  which,  from  the  par- 
ticular nature  of  the  business  to  be  done,  such  contracts  may  be  allow- 
able, subject,  however,  to  be  looked  into  by  the  master.'*  And  Parke, 
J.,  said :  ^'  Agreements  of  this  kind  should  be  looked  at  with  great  jeal- 
ousy." There  is  clearly,  therefore,  nothing  illegal  in  such  an  arrange- 
ment. [Byles,  J. — Drax  v.  Scroope  establishes  that  at  all  events  the 
items  are  taxable.  A  bargain  for  less  than  full  fees  is  not  against  the 
policy  of  the  law.  The  item  here  for  "  Attending  Mr.  M.  with  brief, 
0  0  0,"  is  covered  by  the  502. ;  and  that  is  acting  as  an  attorney.] 

MelloVy  Q.  C,  and  ff,  Lloyd^  in  support  of  the  rule. — The  attorney 
is  bound  to  deliver  a  signed  bill  which  is  taxable.  This  was  not  a  bill 
of  that  description.  The  business  done  here  was  clearly  taxable  busi- 
ness. Charges  of  solicitors  employed  as  electioneering  agents  have 
been  held  to  be  taxable :  In  re  Osborne,  25  Beavan  858.  Every  item 
in  this  bill  shows  that  the  business  in  respeot  of  which  the  charges  are 
i^cr\-\  made  is  *an  attorney's  business.  Then,  is  this  a  valid  agree- 
^  ment  ?  Drax  v.  Scroope  is  a  strong  authority  to  show  that  it  is 
not.  And  the  observations  of  Lord  Langdale,  M.  R.,  In  re  Whitcombe, 
8  Beavan  144,  are  also  material.     ^^I  must  remark,"  he  says,  ^'on  the 
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great  danger  which  solicitors  incur  when  they  enter  into  such  arrange- 
ments with  their  clients.  An  agreement  like  this  between  a  solicitor 
and  a  client  for  taking  a  fixed  sum  in 'satisfaction  of  all  demands  for 
C08ts,  is  an  agreement  which  may  be  perfectly  good;  but  this  court,  for 
the  protection  of  parties,  looks  at  every  transaction  of  this  kind  with 
great  suspicion.  The  matter  may  turn  out  to  be  perfectly  fair  and 
right;  still  it  exposes  the  conduct  of  the  solicitor  to  suspicion,  and 
naturally  awakens  the  vigilance  and  jealousy  of  this  court,  seeinc;  that 
one  party  has  all  the  knowledge,  and  the  other  is  in  ignorance."  [Erle, 
C.  J. — Why  is  not  this  a  sufficient  bill  ?]  Because  there  is  nothing  which 
the  roaster  can  tax.  The  items  comprised  in  the  gross  charge  of  [yOL 
are  not  priced.  [Byles,  J. — The  attorney  does  not  even  state  how 
many  attendances  there  were.]  There  is  nothing  upon  which  the  mas- 
ter could  exercise  any  discretion  at  all. 

Erle,  0.  J. — Looking  at  the  87th  section  of  the  statute  6  &  7  Vict. 
c.  73,  which  enacts  that  no  attorney  or  solicitor  shall  commence  or  main- 
tain any  action  or  suit  for  the  recovery  of  any  fees,  charges,  or  disburse- 
ments for  any  business  done  by  such  attorney  or  solicitor,  until  the 
expiration  of  one  month  after  such  attorney  or  solicitor  shall  have  deli- 
vered unto  the  party  to  be  charged  therewith,  *'a  bill  of  such  fees, 
charges,  and  disbursements,  subscribed  with  the  proper  hand  of  such 
attorney  or  solicitor,  &c.,  it  appears  to  me  that  an  attorney,  before  he 
can  sue  for  business  done  by  him  as  such,  must  deliver  a  bill  which  is 
80  ^framed  and  drawn  as  to  enable  the  client  to  have  it  taxed,  r^ccro 
Regard  being  had  to  the  words  of  the  enactment,  and  the  policy  ■- 
of  the  law,  which  had  in  view  the  protection  of  the  client  against  the 
attorney's  greater  knowledge  of  professional  charges,  it  seems  to  me  to 
prohibit  attorneys  from  making  agreements  like  this  with  their  clients, 
to  this  extent,  that  the  attorney  cannot  be  allowed  to  take  advantage 
of  the  agreement  where  it  would  give  him  more  than  the  law  would 
otherwise  have  given  him,  that  is,  more  than  would  have  been  allowed 
him  by  the  master  on  taxation. .  The  inclination  of  the  cases  is,  that  an 
agreement  whereby  the  attorney  was  to  get  a  larger  sum  than  the  ordi- 
nary allowance  cannot  be  enforced.  In  Drax  v.  Scroope,  2  B.  &  Ad. 
581  (E.  C.  L.  R.  vol.  22),  1  Dowl.  P.  C.  69,  I  observe  that  Lord  Ten- 
terden  and  Littledale,  J.,  do  not  carry  out  the  principle  to  the  extent 
of  saying  that  the  attorney  must  give  his  services  for  one  inflexible  tax- 
able rate  of  remuneration :  on  the  contrary,  they  rather  seem  to  sanc- 
tion the  notion  that  he  may  under  particular  circumstances  stipulate  for 
higher  remuneration  for  journeys ;  but  still  the  bill  must  be  so  pre'sented 
as  to  enable  the  master  to  exercise  his  discretion  as  to  whether  or  not 
the  client  should  be  charged  at  the  increased  rate.  Here,  the  attorney 
agrees  with  his  client,  that,  if  the  business  on  which  he  is  employed  is 
BQccessfttlly  performed,  he  shall  receive  502.  in  addition  to  his  actual 
disbursements ;  but  that,  if  it  fails,  he  shall  receive  costs  out  of  pocket 
only:  and  he  has  delivered  a  bill  charging  his  disbursements,  and  a 
lump  sum  of  50/.  for  his  services  and  attendances.  I  think  that  does 
not  give  the  client  the  protection  the  statute  intended  he  should  have, 
bv  enabling  the  master  to  exercise  bis  discretion  on  the  propriety  of  the 
charges.  I  therefore  think  the  rule  should  be  made  absolute  to  enter  a 
nonsuit. 
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mctro-y  '''Williams,  J. — I  am  entirely  of  the  same  opinion.  The  con- 
^  elusion  at  which  we  have  arrived  substantially  decides  that  such 
an  agreement  as  this  is  void.  The  statute  requires  the  attorney,  before 
he  can  sue  for  business  done  for  a  client,  to  deliver  a  signed  bill  in 
such  a  shape  as  will  enable  the  master  to  judge  of  the  propriety  of 
the  several  charges.  The  result  is,  that  he  cannot  recover  upon  a  bill 
framed  as  this  is.  I  do  not  regret  that  we  are  compelled  to  come  to 
this  conclusion,  because  on  the  reason  and  principle  of  the  thing  I  think 
such  an  agreement  ought  not  to  be  allowed  to  stand.  Notwithstanding 
the  high  respect  I  entertain  for  the  learned  judge  who  decided  the  case 
of  In  re  Whitcombe,  8  Beavan  140,  I  think  such  agreements  are  mani- 
festly contrary  to  the  general  policy  of  the  law. 

WiLLES,  J. — I  think  the  client  is  entitled  to  have  the  judgment  of  the 
master  upon  the  propriety  of  allowing  the  attorney's  charges ;  and  that 
he  can  only  have  by  the  delivery  of  a  bill  showing  the  several  items  of 
charge.  Upon  that  narrow  ground,  I  am  of  opinion  that  the  plaintiff 
in  this  case  is  not  entitled  to  recover. 

Byles,  J. — I  also  am  of  opinion  that  the  rule  for  entering  a  nonsait 
should  be  made  absolute.  The  statute  6  &  7  Vict.  c.  73  provides  for  a 
case  of  which  there  are  many,  in  which  persons  strong  in  knowledge 
are  dealing  with  those  whose  knowledge  is  more  weak  and  limited.  The 
legislature  is  in  the  habit  of  stepping  in  and  affording  protection  in  sach 
cases.  The  statute  requires  the  attorney,  as  a  preliminary  to  the  right 
of  suing  therefor,  to  deliver  to  the  client  a  bill  of  his  fees,  charges,  and 
disbursements,  in  such  a  form  that  the  taxing  ofiScer  of  the  court  may 

*fk')41  J^^S^  *^^  ^^^^^  reasonableness.  The  statute  has  been  held  to 
^  embrace  all  sorts  of  business  which  the  party  transacts  as  attor- 
ney. For  services  rendered  by  him  dehors  that  character, — as  steward 
of  a  manor,  for  instance, — no  signed  bill  need  be  delivered.  It  seems 
to  me  to  be  enough  to  inquire  here  whether  this  person  affected  to  charge 
for  business  done  by  him  as  an  attorney.  The  bill  contains  items  for 
attending  to  instruct  counsel,  and  various  others  which  clearly  show  that 
he  was  retained  as  attorney.  That  of  itself  is  sufiScient  to  dispose  of 
the  case.  But,  further,  I  agree  with  my  Lord  and  my  Brother  Wil- 
liams that  the  fair  result  of  all  the  authorities,  is,  that  such  agreements 
as  the  present  between  an  attorney  and  his  client  are  void,  if  it  were 
otherwise,  an  attorney  might  hang  up  a  tariff  in  his  office,  and  then 
insist  upon  a  special  bargain  between  himself  and  his  clients  as  to  the 
terms  on  which  he  transacted  business  for  them.  If  we  were  to  hold 
such  an  agreement  as  this  to  be  good,  it  would  be  necessary  to  remodel 
the  act  of  parliament  altogether.  For  these  reasons  I  think  the  plain- 
tiff was  properly  nonsuited.  Rule  absolute* 


COiMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)        665 


♦RICHARDSON  v.  DUNN.    May  31.  [*655 

The  plftintiff  being  desiroiiB  of  pnrebanng  ft  publio-house,  A.  introduced  bim  to  one  C.  wbo  bad 
one  to  dispose  of,  and  wbo  referred  tbe  plaintiff  to  ber  agent  B.  A.  volunteered  to  see  B.  on 
the  subject^  and  accordingly  went  to  bim,  and  afterwards  told  the  plaintiff  that  B.  represented 
the  receipts  of  tbe  hoase  to  average  a  certain  snm  daily ;  apon  tbe  faith  of  which  statement 
tbe  plaintiff  bought  tbe  bouse  for  400/.  It  turned  out  that  the  ralue  of  the  business  had  been 
grossly  exaggerated;  and  tbe  plaintiff,  without  any  notice  to  A.,  and  without  making  any 
inquiry,  brought  an  action  against  C,  charging  ber  with  a  deceitful  representation  on  tbe 
Bale.  B.  swore  at  tbe  trial  that  he  nevor  made  any  such  representation  as  A.  bad  stated : 
and  Uie  jury,  being  satisfied  that  A.'s  statement  was  false,  returned  a  verdict/ for  the  de- 
fendant. 

Tbe  plaintiff  then  sued  A.  for  tbe  damages  be  bad  sustained  f^om  bis  false  representation,  when 
tbe  jury  gave  him  300(.  (being  tbe  difference  between  tbe  price  be  paid  for  tbe  business  and 
the  snm  for  which  he  afterwards  sold  it),  100<.  for  loss  of  time,  and  181/.  8«.  6d.,  tbe  costs  of 
the  abortive  action  against  C. : — 

Held,  that  tbe  action  was  maintainable  so  far  as  related  to  tbe  300/.  and  100/. ;  but  that  the 
costs  of  tbe  first  action  wore  not,  under  the  circumstances,  the  natural  and  proximate  conse- 
quence of.  A.'s  misrepresentation,  and  therefore  were  not  recoverable. 

This  was  an  action  for  a  fraudulent  and  deceitful  representation  by 
tbe  defendant  in  reference  to  a  contract  for  the  sale  of  a  public-house. 

The  declaration  stated  that  the  plaintiff  having  in  consideration 
vrhether  he  would  buy  the  goodwill  of  a  certain  public-house  then  occu- 
pied by  one  Mary  Clifton,  and  being  desirous  of  obtaining  information 
with  reference  to  the  value  of  the  said  goodwill,  and  having  requested 
the  defendant  to  call  upon  one  William  fiaylis,  a  friend  and  referee  of 
the  said  Mary  Clifton,  and  to  obtain  from  him,  for  the  information  of 
the  plaintiff,  the  particulars  of  the  returns  in  the  sale  of  beer  and  other 
things  in  the  said  public-house,  the  defendant,  by  falsely  and  fraudulently 
representing  to  the  plaintiff  that  he  (the  defendant)  had  obtained  from 
the  said  William  Baylis  certain  information,  to  wit,  that  the  said  William 
Bajlis  bad  taken  the  said  returns  for  the  then  last  three  years,  and  that 
thej  would  average  for  the  then  last  year  81.  per  day,  and  for  the  two 
previous  years  about  101.  per  day,  induced  the  plaintiff  to  buy  from  the 
said  Mary  Clifton  the  goodwill  of  the  said  public-house  for  a  much  larger 
sum  than  the  same  was  worth,  the  takings  of  the  same  having  been 
greatly  less  than  the  amount  so  said  to  have  been  mentioned  by  the  said 
William  Baylis,  and  also  to  become  the  tenant  thereof  instead  of  the  said 
*Mary  Clifton;  whereas,  in  fact,  the  said  representation  by  the  r«gcg 
defendant  was  untrue,  as  the  defendant  well  knew;  whereby  the  ^ 
plaintiff  had  not  only  lost  a  large  sum  of  money  which  he  paid  for  the 
said  goodwill  beyond  its  real  value,  but  he  had  been  obliged  to  resell  the 
same  at  a  great  loss,  and  to  give  up  the  occupation  of  the  said  house  at 
great  loss  and  inconvenience;  and  he  had  also  incurred  and  become 
liable  to  pay  a  large  sum  of  money  for  the  costs,  charges,  and  expenses, 
as  well  of  himself  as  of  the  said  Mary  Clifton,  in  an  action  afterwards 
brought  by  him,  in  reliance  on  the  said  representation  of  the  defendant 
against  the  said  Mary  Clifton,  in  Her  Majesty's  Court  of  Common  Pleas 
at  Westminster,  charging  her  with  having  falsely  made  and  authorized 
the  representation  that  the  takings  of  the  said  house  were  during  the 
period  above  mentioned  of  the  amount  above  particularly  mentioned, 
and  with  having  so  induced  the  plaintiff  to  purchase  the  said  goodwill 
&nd  become  the  tenant  of  the  said  house,  in  which  action  the  verdict  was 
for  the  said  Mary  Clifton ;  and  the  plaintiff  had  been  otherwise,  by 
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reason  of  the  said  false  representation  of  the  defendant,  greatly  damaged, 
inconvenienced,  and  injured,  and  had  for  a  long  time  been  thrown  out 
of  trade  and  business,  and  had  incurred  other  expenses  with  reference* 
to  the  purchase  of  the  said  goodwill  and  occupation  of  the  said  house, 
which  he  would  not  have  incurred  had  he  known  the  said  representation 
of  the  defendant  to  be  untrue. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Hilary  Term.  The  facts  which  appeared  in  evidence  were  as  fol- 
lows:— The  plaintiff,  being  desirous  of  investing  some  money  in  the 
*6^71  P^^^^^^®  ^^  ^  public-house,  applied  to  Dunn  to  look  out  for  a 
•^  *house.  Dunn  informed  him  that  there  was  a  house  at  Windsor 
to  be  disposed  of;  and  accordingly  the  plaintiff  and  Dunn  went  to 
Windsor  and  saw  Mrs.  Clifton,  the  landlady,  who  referred  them  to  one 
Baylis.  Dunn  went  to  Baylis,  and  afterwards  informed  the  plaintiff  that 
Baylis  represented  to  him  that  the  receipts  of  the  house  were  8/.  a  day, 
and  that  the  sum  demanded  for  it  was  500/.  Ultimately  the  plaintiff 
purchased  it  for  400/.     Dunn  received  382.  for  his  commission. 

The  plaintiff,  having  taken  possession  of  the  house,  discovered  that 
the  receipts  had  been  grossly  exaggerated,  and  ultimately  he  sold  the 
goodwill  for  100/.,  and  brought  an  action  against  Mrs.  Clifton  for  the 
alleged  misrepresentation.  Dunn,  who  was  called  as  a  witness  upon  that 
occasion,  swore  that  Baylis  had  represented  to  him  that  the  takings  of 
the  house  were  from  8{.  to  10/.  per  day.  Mrs.  Clifton  swore  that  she 
had  never  authorized  Baylis  to  make  any  such  representation:  and 
Baylis,  who  was  called  for  the  defendant,  also  denied  that  he  had  made 
the  representation  alleged,  but  said  that,  on  the  contrary,  Mrs.  Clifton 
would  willingly  have  received  200/.  for  the  house.  The  jury  thereupon 
found  a  verdict  for  the  defendant :  and  this  action  was  brought  against 
Dunn  for  the  damages  sustained  by  the  plaintiff  from  his  false  represen- 
tation,— the  plaintiff  claiming  300/.,  the  loss  upon  the  resale  of  the 
house,  besides  damages  for  the  inconvenience  he  had  been  put  to,  and 
181/.  8s.  6c/.,  the  costs  of  the  action  against  Mrs.  Clifton. 

For  the  defendant,  it  was  submitted  that  the  action  would  not  lie ; 
and  that,  at  all  events,  the  plaintiff  was  not  entitled  to  the  costs,  these 
constituting  a  damage  too  remote. 

The  jury,  however,  returned  a  verdict  for  the  plaintiff,  damages  58U 
8«.  Gc/., — being  300/.,  the  loss  on  the  resale  of  the  house,  100/.  for  his 
loss  of  time,  and  181/.  8«.  6d.  for  the  costs  of  the  former  action. 
^/«;.Q-|  *0*Malleyf  Q.  C,  in  Easter  Term  last,  pursuant  to  leave  re- 
^  served  to  him  at  the  trial,  obtained  a  rule  nisi  to  reduce  the 
damages  by  the  last-mentioned  amount.  The  cases  of  Randell  v,  Trimen, 
18  C.  B.  786,  and  Collen  v.  Wright,  7  Ellis  &  B.  301,  8  Ellis  &  B.  647, 
were  referred  to  by  the  court. 

Huddleston^  Q.  C,  and  MaudCj  now  showed  cause. — The  damages  in 
question,  viz.  the  costs  which  the  plaintiff  was  put  to  in  the  abortive 
action  against  Mrs.  Clifton,  naturally  resulted  from  the  false  representa- 
tion made  by  the  plaintiff.  The  defendant  knew  that  that  action  was 
pending,  and  that  the  plaintiff  relied  upon  his  testimony  for  its  maint^ 
nance :  and,  knowing  that  the  plaintiff  had  no  cause  of  action,  he  per- 
mitted him  to  go  on  and  to  incur  these  costs.  [Erle,  C.  J. — ^Dunn  told 
Richardson  a  falsehood.     Richardson,  on  the  faith  of  Dunn's  statement, 
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made  a  contract  with  Mrs.  Clifton.  He  was  damaged,  and  sought  in- 
demnity on  the  ground  that  the  representation  by  which  he  was  induced 
'  to  enter  into  the  contract  was  false;  and  he  failed  because  Dunn's  repre- 
sentation was  false.  It  does  not  appear  that  there  was  any  previous 
communication  with  Mrs.  Clifton  as  to  whether  or  not  Dunn's  represen- 
tation was  authorized  by  her.]  Nor  was  it  necessary;  for,  Richardson 
would  not  have  been  bound  to  give  credence  to  her  denial  rather  than  to 
Dunn's  statement.  It  does  not  lie  in  Dunn's  mouth  to  say  that  the 
action  against  Mrs.  Clifton  was  improvidently  brought.  It  is  impossible 
to  discover  any  distinction  between  the  case  of  Randell  v.  Trimen, 
18  C.  B.  786  (E.  C.  L.  R.  vol.  86),  and  this  case.  There,  the  declara- 
tion  stated  that  the  defendant,  who  was  employed  as  architect  by  A.  and 
others  to  superintend  the  building  of  a  church,  falsely  and  fraudulently 
represented  and  pretended  that  he  was  authorized  by  A.  to  order,  and 
did  order,  stone  of  *the  plaintiffs  for  the  building  of  the  said  r*^;;q 
church  for  and  on  account  of  and  to  be  charged  to  A. ;  and  that  ^ 
the  plaintiffs,  relying  on  that  representation,  and  believing  that  the 
defendant  had  authority  from  A.  to  order  the  stone  on  his  account, 
delivered  the  same,. and  the  same  was  used  in  the  building  of  the  church; 
whereas,  in  truth  and  in  fact,  the  defendant  was  not,  as  he  well  knew, 
authorized  so  to  order  the  said  stone.  It  then  went  on  to  aver,  that, 
A.  refusing  to  pay  for  the  stone,  the  plaintiffs,  trusting  in  the  defend- 
ant's representation,  sued  A.  for  the  price,  and  failed  in  their  action, 
and  had  to  pay  A.'s  costs,  and  also  the  costs  incurred  by  their  own 
attorney:  and  it  was  held  that  the  declaration  sufiBciently  disclosed  a 
cause  of  action;  and, — ^it  appearing  that  the  defendant  had  no  such 
authority  as  he  represented, — that  the  plaintiffs  were  entitled  to  recover, 
not  only  the  value  of  the  stone,  but  also  the  costs  they  had  incurred  and 
aid  in  the  former  action.  Collen  v.  Wright,  7  Ellis  &  B.  381  (E.  C. 
.  R.  vol.  90),  is  also  an  authority  in  point.  There,  W.  signed  a  written 
agreement,  describing  himself  in  the  signature  as  agent  to  G.,  whereby 
he  agreed  with  C.  that  a  lease  should  be  granted  to  G.  of  a  farm  belong- 
ing to  G.  C.  and  W.  both  believed  that  W.  had  authority  from  G.  to 
make  the  agreement :  in  fact  W.  had  no  such  authority.  G.  refusing  to 
grant  the  lease,  C.  filed  a  bill  against  G.  for  specific  performance;  and, 
after  G.  had  put  in  his  answer,  denying  W.'s  authority,  C.  gave  notice 
to  W.  of  the  suit  and  ground  of  defence,  and  that  G.  would  proceed 
with  the  suit  at  W.'s  expense,  unless  W.  gave  him  notice  not  further  to 
proceed;  and  that  G.  would  bring  an  action  against  W.  for  damages  in 
the  event  either  of  the  bill  being  dismissed  on  the  ground  of  defence  set 
up,  or  of  W.  requiring  G.  not  further  to  proceed.  W.  answered,  repu- 
diating his  liability  to  G.  The  bill  was  dismissed  on  the  ground  of 
defence  set  up.  On  a  ^special  case  stating  the  above  facts,  with  r*gt*A 
liberty  to  the  court  to  draw  inferences  as  a  jury, — it  was  held, —  ^ 
first,  that  G.  was  entitled  to  maintain  an  action  against  W.  as  for  breach 
of  a  promise  that  W.  bad  the  authority, — secondly,  that  C.  might  re- 
cover in  such  action  damages  for  the  expense  of  the  Chancery  proceed- 
ings, it  not  appearing  that  he  had  instituted  them  incautiously,  and  they 
being  therefore  damages  naturally  resulting  from  the  misrepresentation 
made  by  W.  Lord  Campbell,  in  giving  judgment,  said  he  should  be 
clearly  of  opinion  that  the  action  lay,  even  without  the  authority  of 
Randell  v.  Trimen.     And,  as  to  the  question  of  the  plaintiff's  right  to 
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recover  in  respect  of  the  expenses  of  the  Chancery  suit,  he  says:  ''He 
acted  as  a.  reasonable  man  would  who  gave  faith  to  the  representation 
that  a  contract  had  been  made  by  the  alleged  principal :  he  required 
that  that  contract  should  be  specifically  performed.  The  case  cannot 
differ  from  that  of  a  sale  of  goods  by  a  party  alleging  himself  to  be  a 
broker.  The  purchaser  says  that  the  alleged  broker's  contract  is  broken, 
because  he  had  no  authority  to  sell.  If,  before  the  action  was  brought, 
the  alleged  broker  had  explained  the  mistake,  the  purchaser  could  not 
have  recovered  damages  incurred  by  subsequently  prosecuting  the  action. 
But,  if  the  assertion  was  made  and  never  retracted,  I  could  not  blame 
him  for  bringing  the  action.  If  the  purchaser  could  not  know  that  the 
alleged  broker  had  no  authority  to  make  the  contract,  the  loss  arising 
from  the  action  seems  to  me  naturally  to  result  from  the  allegation." 
[Byles,  J. — It  is  to  be  observed  that  in  both  those  cases  the  representa- 
tion of  the  agent  was  of  a  matter  in  his  own  knowledge:  here,  the 
representation  is  as  to  the  authority  of  a  third  person.  The  plaintiff 
might  have  inquired  of  Baylis  whether  he  had  made  the  representation.] 
If  he  had  inquired  and  Baylis*s  statement  had  been  at  variance  with  that 
«R811   *^^  ^^^  defendant,  was  he  bound  to  conclude  that  the  defendant 

•J  had  cheated  him?  The  decision  of  the  Court  of  Queen's  Bench 
as  to  the  costs  of  the  Chancery  proceedings,  in  Collen  v.  Wright,  was 
unanimously  afiirmed  by  the  Exchequer  Chamber, — 8  Ellis  &  B.  647 
(E.  C.  L.  R.  vol.  92).  In  Foxall  v.  Barnett,  2  Ellis  k  B.  928  (E.  C.  L.  R. 
vol.  75),  the  defendant,  by  a  warrant  of  commitment  on  a  coroner's 
inquisition  held  without  jurisdiction,  caused  the  plaintiff  to  be  imprisoned: 
the  plaintiff  was  bailed,  and  afterwards,  while  on  bail,  procured  the 
inquisition  to  be  quashed :  and  it  was  held,  that,  in  an  action  for  sach 
false  imprisonment,  the  plaintiff  was  entitled,  under  an  allegation  that 
he  had  incurred  expense  in  procuring  his  discharge  from  custody,  to 
recover  damages  for  the  expense  of  quashing  the  inquisition.  And  see 
Sedgwick  on  Damages,  2d  edit.  292,  331. 

Malcolm^  in  support  of  the  rule. — The  damages  in  question  are  too 
remote.  They  are  not  the  natural,  immediate,  and  necessary  conse- 
quence of  the  act  of  the  defendant.  See  the  notes  to  Vicars  v.  Wilcocb 
(8  East  1),  in  2  Smith's  Leading  Cases,  4th  edit.  p.  423.  Can  it  be 
said  that  this  case  falls  within  the  rule  enunciated  by  Pollock,  C.  B.,  in 
Rigby  V.  Hewitt,  5  Exch.  243,t  viz.,  "  that  every  person  who  does  a 
wrong  is  at  least  responsible  for  all  the  mischievous  consequences  that 
may  reasonably  be  expected  to  result  under  ordinary  circumstances  from 
such  misconduct?"  [Erle,  C.  J. — Dunn  told  Richardson  that  Baylis, 
the  agent  of  Mrs.  Clifton,  had  represented  the  receipts  to  be  8^  a  day : 
on  the  faith  of  that  representation,  Richardson  took  the  house ;  and, 
finding  that  he  had  been  deceived,  still  acting  on  the  faith  of  Dann*s 
statement,  he  sued  Mrs.  Clifton  for  the  supposed  misrepresentation  of 
her  agent,  and  failed.]  Was  that  the  natural  consequence  of  the 
*6fi91   ^^fendant's  act?     Had  *Richardson  no  duty  to  perform  before 

-*  embarking  in  an  expensive  litigation  ?  Ought  he  not  to  have 
ascertained  from  Mrs.  Clifton  and  from  Baylis  whether  or  not  there  was 
any  foundation  for  Dunn's  statement?  [Williams,  J. — If  your  argu- 
ment is  right,  our  decision  in  Randell  v,  Trimen  was  wrong.]  Inquiries 
were  made  there,  and  an  opportunity  given  to  Trimen  to  retract  his 
false  representation  before  the  expenses  of  the  action  against  Ireland 
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irere  incurred ;  and  Trimen  induced  Randell  to  sue  Ireland.  [Btles, 
J. — Trimen  and  Ireland  stood  in  such  a  relation  towards  each  other  as 
to  make  it  probable  that  the  former  had  authority.  Williams,  J. — 
Does  it  lie  in  the  defendant's  mouth  to  say  to  the  plaintiif,  *'  You  ought 
not  to  have  believed  me  ?**]  No  case  has  ever  gone  the  Iqngth  of  hold- 
ing such  damages  as  these  to  be  recoverable. 

Erle,  G.  J. — I  am  of  opinion  that  this  rule  should  be  made  absolute. 
Tbe  question  is  whether  the  costs  incurred  by  the  plaintiff  in  suing  Mrs. 
Clifton  are  the  natural  and  proximate  consequence  of  the  false  repre- 
sentation made  by  the  defendant  as  to  the  information  which  he  had 
received  from  Baylis.  I  cannot  find  any  authority  fbr  the  allowance  of 
damages  so  remote  as  these :  and  I  think  it  would  be  introducing  a 
wider  and  more  uncertain  measure  of  damages  than  has  hitherto  been 
sanctioned  by  any  judicial  decision.  The  facts  are  these : — Richardson 
being  desirous  of  purchasing  a  public>house,  Dunn  represented  to  him 
that  Baylis  had  told  him  that  Mrs.  Clifton  bad  represented  to  him  that 
the  receipts  of  the  house  averaged  a  given  sum.  Upon  the  faith  of  that 
representation,  Richardson  bought  the  house,  and  afterwards  found 
that  he  had  been  grossly  deceived  as  to  the  amount  of  the  receipts. 
Conceiving  that  he  had  a  cause  of  action  against  Mrs.  *CHfton  r^^o 
for  this  misrepresentation,  and  for  his  disappointed  expectations,  ^ 
Richard<«on  sued  her.  In  his  action  against  Mrs.  Clifton  it  was  essen- 
tial for  Richardson  to  establish  that  Mrs.  Clifton  had  represented  the 
receipts  of  the  house  to  amount  to  the  sum  mentioned,  and  that  she  at 
the  time  of  making  it  knew  that  representation  to  be  false.  It  seems 
to  me  that  it  was  not  the  natural  consequence  of  Dunn's  representation 
that  Richardson  should  without  any  further  inquiry  bring  an  action 
against  Mrs.  Clifton.  Dunn's  statement  that  Baylis  told  him  that  she 
had  made  the  representation  alleged  is  one  thing :  but  it  by  no  means 
follows  that  Mrs.  Clifton  must  have  known  it  to  bo  false.  These 
damages,  therefore,  are  a  remote,  and  not  a  natural  and  immediate  con- 
sequence of  Dunn's  fraudulent  misrepresentation.  It  tui*ned  out  that 
Mrs.  Clifton  had  never  made  any  representation  at  all,  and  conse- 
quently the  action  was  unsuccessful.  It  is  right  that  Richardson  should 
hold  Dunn  responsible  to  him  for  the  natural  and  proximate  consequences 
of  his  misconduct :  but  not  for  the  costs  of  an  action  which  he  rashly 
and  inconsiderately  brought  without  any  inquiry  into  the  facts  and 
grounds  upon  which  it  was  to  be  supported.  Undoubtedly  Richardson 
had  a  right  to  assume  that  Dunn  told  him  the  truth :  but  he  has  no 
right  to  charge  Dunn  with  the  costs  of  an  action  brought  against  Mrs. 
Clifton,  when  he  had  no  means  of  proving  that  she  knowingly  made  a 
falsb  representation.  It  seems  to  me  that  there  is  a  marked  distinction 
between  this  and  the  case  of  a  false  assertion  by  an  agent  that  he  has 
the  authority  of  his  principal,  to  make  a  contract  for  him.  If  in  such  a 
case  an  action  is  brought  against  the  principal,  and  it  turns  out  that  the 
principal  had  given  no  authority  to  the  agent  to  contract  for  him,  the 
Agent  is  responsible  for  all  the  consequences  naturally  flowing  from  his 
*misrepresntation, — as  was  held  in  Randell  v.  Trimen.  I  cannot  ri^caA 
bat  observe  that  there  were  very  peculiar  circumstances  in  that  ^ 
case.  Ireland  denied  his  liability,  and  Randell  was  repeatedly  assured 
by  Trimen  that  he  had  authority  to  make  the  contract,  and  that  Ireland 
was  liable  on  it.     But,  independently  of  that,  an  agent  who  represents 
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that  he  has  authority  to  deal  for  a  principal  warrants  that  he  has  sucli 
authority :  and,  if  it  turns  out  that  he  has  not  the  authority  which  he 
represents  himself  to  have,  and  the  party  to  whom  the  representation  ]i 
made  has  incurred  expenses  in  consequence,  I  think  such  expenses  may 
fairly  be  considered  as  having  been  naturally  and  proximately  occasioned 
thereby.  If,  therefore,  Trimen  had  no  authority  from  Ireland,  the 
party  supplying  the  stone  would  of  course  have  an  action  against  him; 
and  the  costs  of  the  fruitless  action  against  Ireland  were  the  natorsl 
and  proximate  consequence  of  his  misrepresentation.  The  same  obser- 
vations apply  to  Collen  v,  Wright.  Wright  had  no  authority  to  make 
the  agreement  on  behalf  of  Gardner ;  and  therefore  he  was  responsible 
for  the  litigation  occasioned  by  his  wilful  misrepresentation.  Here, 
however,  I  cannot  see  that  the  action  against  Mrs.  Clifton  was  the 
natural  and  proximate  consequence  of  the  misrepresentation  made  by 
Dunn. 

Williams,  J. — I  am  of  the  same  opinion.  Considering  what  was  the 
representation  made  by  the  defendant  to  the  plaintiff,  and  what  the 
action  was  which  the  plaintiff  brought  against  Mrs.  Clifton,  it  seems  to 
me  that  the  course  the  plaintiff  took  was  not  the  course  which  a  reason- 
able man  would  have  taken,  and  that  the  costs  of  the  abortive  action 
are  not  such  damages  as  can  be  said  to  have  resulted  naturally  and 
proximately  from  the  defendant's  wrongful  act. 

«ggc-|  *Byles,  J. (a) — I  am  of  the  same  opinion.  I  observe,  that,  in 
^  the  notes  to  Vicars  v.  Wilcocks,  in  2  Smith's  Leading  Cases 
430,  the  learned  editors  say,  that,  ''  where  a  tort  is  committed,  or  the 
action  is  brought  for  a  violation  of  right  unattended  by  any  of  those 
circumstances  of  aggravation  which  give  the  control  of  the  matter  to  the 
jury  (such  as  fraud,  malice,  or  oppression),"  "  the  difficulty  of  laying 
down  any  principle  upon  which  the  measure  of  damages  is  to  be  ascer- 
tained, beyond  a  strict  adherence  to  the  natural  and  proximate  conse- 
quences of  the  act  complained  of,  is  confessed  to  be  insurmountable." 
The  question  here  is,  whether  the  damages  which  the  jury  gave  for  the 
costs  of  the  abortive  action  against  Mrs.  Clifton  were  the  natural  and 
proximate  consequence  of  the  fraudulent  representation  made  by  the 
defendant.  It  is  not  enough  if  it  be  the  natural  consequence :  it  most 
be  both  natural  and  proximate.  See  how  many  things  must  have  inter- 
vened here.  It  is  clear  that  the  plaintiff  bought  the  public-house  solely 
upon  the  representation  of  Dunn.  He  makes  no  inquiry.  He  finds 
himself  deceived.  Without  any  inquiry  of  Mrs.  Clifton,  or  of  Baylis, 
or  of  the  defendant,  he  brings  his  action  against  the  former.  He  does 
not  consult  the  defendant, — as  was  done  in  Randell  v.  Trimen, — as  to 
whether  the  action  should  be  brought  or  not.  But,  without  any  notice 
to  Dunn,  without  any  attempt  to  compromise,  he  brings  a  rash  action 
against  Mrs.  Clifton :  and  he  fails.  There  was  not  the  slightest  evidence 
of  fraud  on  the  part  of  Mrs.  Clifton  or  her  agent  Baylis.  All  these  are 
steps  leading  to  these  damages.  It  seems  to  me  that  they  are  neither 
the  natural  nor  the  proximate  consequence  of  the  defendant's  misrepre- 
sentation :  and,  applying  the  rule  in  Hadiey  v.  Baxendale,  9  Exch. 
♦6661  ^^^'t  t^®y  ^r®  ^0^  such  damages  as  might  *rcasonably  be  sup- 
^  posed  to  have  been  in  the  contemplation  of  the  parties.  Upon 
looking  at  the  bill,  I  find  that  as  to  a  portion  of  the  costs, — amounting  to 

(a)  WUlcs,  J.,  TTOS  in  the  Diroroe  Coart. 
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lot  7«.  24., — they  were  occasioned  by  the  postponement  of  the  trial  in 
consequence  of  Dunn's  illness.  These  clearly  could  not  have  been  in 
the  contemplation  of  any  one.  If  these  could  not  be  allowed,  where  are 
¥re  to  stop  ?  Rule  absolute. 


OXLEY  V.  HOLDEN.    May  23. 

1  patent  was  taken  oat  for  "  certain  improyementa  in  the  doors  and  saabes  of  earriaget "  In 
the  specification,  after  describing  it,  the  patentee  said :  "  I  hare  shown  my  invention  as  ap- 
plied to  railway  carriage  floors  and  window  fittings,  although  they  are  equally  applicable  to 
the  doors  and  windows  of  any  other  description  of  carriage,  or  in  any  position  where  windows 
and  doors  are  subject  to  jar  and  vibration  :*' — Held,  that  the  claim  made  in  the  specification 
was  not  larger  than  the  title  of  the  patent. 

One  part  of  the  invention  was  described  as  ''a  novel  arrangement  and  mode  of  fitting  and  work- 
ing sliding  sashes,  glass  frames,  blinds,  and  shutters  for  railway  and  other  earfiages,"  which 
consisted  of  a  metal  plate  with  a  slot  and  a  stud  or  pin  working  in  a  groove  on  each  side  of 
the  sash  or  frame :  and  the  patentee  claimed  "  the  metal  fittings  and  the  mode  of  applying 
the  same,  described  herein  as  the  second  part  of  my  invention :" — Held,  that  this  was  a  claim, 
not  for  the  met&l  fittings  themselves,  bat  for  the  mode  of  applying  them;  and,  consequently, 
that  the  patent  was  sustained  by  proof  that  the  application  was  new,  though  the  stud  and 
plate  themselves  were  old. 

The  circumstance  of  the  patentee  having  previously  filed  (but  abandoned)  a  provisional  speci- 
fication describing  in  part  the  same  invention,  does  not  render  a  subsequent  patent  void, — 
the  filing  of  the  previous  provisional  specification  not  being  a  publication  within  the  statute. 

The  manufacture  of  a  patent  article  for  the  purpose  of  sale,  and  offering  it  for  sale,  although  no 
sale  is  actually  effected,  is  a  user  of  the  invention. 

And  temhle,  per  Byles,  J.,  that  it  is  equally  a  user  though  the  article  is  made  merely  as  a 
sample. 

The  declaration  alleged  an  agreement  for  the  sale  by  the  plaintiff  to  the  defendant  of  the  exclu- 
sive right  to  the  use  of  an  invention  of  **  improvements  in  elastic  cushion  fittings  for  carriage 
and  other  window  frames,"  and  also  of  **  improvements  in  the  arrangement  of  the  stud  and 
plate  for  carriage  window-frames,  and  for  other  purposes :" — Held,  that  the  declaration  was 
sustained  by  a  specification  in  which  the  inventions  were  described  as  an  invention  of 
"improvements  in  the  doors  and  windows  of  carriages,"  the  claim  being,  first,  for  "  the  oon- 
stmction  of  elastic  pads  or  cushions  as  herein  described,"  secondly,  **  the  mode  of  applying 
vulcanised  india-mbber  or  other  elastic  material  to  sliding  sashes,  glass  frames,  and  doors, 
as  herein  described ;"  and  also  for  *'  a  novel  arrangement  and  mode  of  fitting  and  making 
sliding  sashes,  Stc,  for  railway  and  othe^  carriages,"  Ac, — the  descriptions  being  confined  to 
carnages. 

This  was  an  action  for  royalties  payable  on  a  license  to  use  a  patent 
invention. 

The  first  count  of  the  declaration  stated,  that,  by  a  ^certain  r^g/sir 
agreement  made  and  entered  into  by  and  between  the  defendant  '- 
and  the  plaintiff, — after  reciting  that  the  plaintiff  did,  in  the  month  of 
April,  1858,  take  out  a  provisional  patent  for  improvements  in  hinges 
suitable  for  railway  and  other  carriages,  and  which  hinges  were  also 
applicable  for  other  purposes,  also  for  improvements  in  elastic  cushion 
fittings  for  carriage  and  other  window  frames,  and  also  for  improve- 
ments in  the  arrangement  of  the  stud  and  plate  for  carriage  window 
frames,  and  for  other  purposes ;  and  that  the  plaintiff  intended  to  com- 
pletely patent  the  said  provisional  patent  so  taken  out  by  him  as  afore- 
said ;  and  that  the  plaintiff  had  agreed  with  the  defendant  that  he  the 
defendant  should  have  the  sole  and  exclusive  right  during  the  period  of 
the  said  patent  to  manufacture  the  above-named  articles  (so  patented  by 
the  plaintiff  as  aforesaid),  upon  the  following  terms, — it  was  thereby 
agreed  between  the  said  parties  that  the  defendant  should  pay  to  the 
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tlaintiff,  at  the  times  hereinafter  mentioned,  4d,  each  for  the  said  patentd 
inges  so  to  be  manufactured  by  him  or  by  any  other  person  under  his 
direction  or  authority ;  the  like  sum  of  4(2.  for  each  elastic  cushion  so 
manufactured  by  him  as  aforesaid  ;  and  the  like  lom  of  Ad,  for  each  stad 
and  plate  so  manufactured  by  him  as  aforesaid:  that  the  defendant 
agreed  that  the  royalty  so  to  be  paid  by  him  to  the  plaintiff  in  respect 
•of  the  above-mentioned  articles  should  in  no  one  year  during  the  con- 
tinuance of  that  agreement  amount  to  less  than  the  sum  of  100/.  per 
year :  that,  whether  or  not  the  royalty  should  amount  to  the  sum  of  100/. 
m  each  year  during  the  continuance  of  that  agreement,  the  defendant 
did  thereby  agree  to  pay  to  the  plaintiff  the  sum  of  100^.  per  year,  as  if 
such  hinges  and  other  things  had  been  manufactured  or  sold,— such 
royalty  to  be  paid  in  equal  quarterly  payments :  and,  in  case  the  said 
i^aacry  *royalty  should  not  exceed  the  sum  of  300/.  in  any  one  year  after 

^  the  second  year  during  the  term  of  the  said  patent,  the  plaintiff 
should  be  at  liberty  to  determine  that  agreement  by  giving  the  defend- 
ant three  calendar  months'  notice  in  writing  of  such  bis  intention ;  and 
that  the  defendant  should  also  be  at  liberty  of  determining  the  said 
agreement  in  like  manner  as  the  plaintiff  at  the  end  of  the  third  year 
from  the  date  thereof:  that  all  the  said  articles  so  to  be  manufactured 
by  the  defendant  as  aforesaid  should  be  marked  or  stamped  with  a 
suitable  mark  as  *'  Oxley*s  Patent,''  the  said  mark  or  stamp  to  be  first 
approved  of  by  the  plaintiff:  that,  at  the  expiration  of  three  calendar 
months  from  the  date  of  the  said  agreement,  and  thenceforth  at  the 
expiration  of  every  successive  period  of  three  calendar  months,  an 
account  should  be  made  out  by  the  defendant,  and  settled  between  the 
said  parties,  of  all  business  done  during  the  said  three  calendar  months; 
and,  upon  the  settlement  of  every  such  account,  the  defendant  should 
pay  to  the  plaintiff  whatever  should  be  due  to  him  on  such  accounts, — 
It  being  the  true  intent  and  meaning  of  the  said  agreement  and  of  the 
said  parties  thereto  that  the  accounts  should  be  settled  at  the  expira- 
tion of  the  period  of  three  months,  and  whether  the  defendant  should  or 
should  not  then  have  received  the  amount  appearing  to  be  due  upon  such 
account  from  the  purchaser  or  purchasers  of  the  articles  therein  stateti 
to  have  been  supplied  by  the  defendant :  that  the  plaintiff  should  either 
by  himself  or  agents  be  at  liberty  at  all  times  thereafter  during  the  con- 
tinuance of  that  agreement  to  inspect  the  books  and  accounts  of  the 
defendant  for  the  purposes  of  that  arrangement,  and  to  make  copies  or 
extracts  therefrom :  and  that,  in  the  event  of  the  defendant  not  paying 
the  amount  due  to  the  plaintiff,  in  accordance  with  the  terms  of  the  said 
♦fifiQI   agreement,  he  *8hould  be  at  liberty  by  a  notice  in  writing,  to  be 

^  given  or  sent  to  the  defendant  at  the  place  of  business  in  the 
said  agreement  mentioned,  to  declare  the  said  agreement  void  and  at  an 
end,  without  prejudice,  however,  to  any  rights  he  might  have  there- 
under :  that  the  defendant  should,  at  the  request  of  the  plaintiff,  at  his 
expense,  execute  any  further  instrument  he  might  be  advised  would  he 
necessary  or  proper  for  the  purpose  of  carrying  out  the  objects  intended 
by  the  said  agreement:  that,  in  case  of  death  of  either  of  the  said 
parties  thereto,  the  said  agreement  should  continue  in  force  as  between 
the  executors  or  administrators  of  the  party  so  dying  and  the  survivor 
of  them,  or  as  between  the  executors  or  administrators  of  such  parties, 
M  the  case  might  be:  That  the  plaintiff  and  defendant  then  promised 
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each  other  to  do  and  perform  all  things  in  the  said  agreement  on  their 
respective  parts  to  be  done  and  performed :  Averment,  that,  after  the 
making  of  the  said  agreement,  and  during  the  continuance  of  the  same, 
two  such  quarterly  payments  for  and  in  respect  of  the  said  royalty  be- 
came due  and  payable  according  to  the  terms  of  the  said  agreement ; 
aod,  although  the  plaintiff  had  done  all  things  necessary,  and  all  thing? 
had  occurred  and  happened  necessary,  and  all  conditions  had  happened 
and  been  performed  necessary,  and  all  times  had  elapsed  and  passed 
necessary  to  entitle  the  plaintiff  to  have  the  defendant  pay  unto  him  the 
plaintiff  the  said  two  quarterly  payments  for  royalty  which  so  became 
dae  and  payable  according  to  the  terms  of  the  said  agreement  as  afore- 
said, yet  the  defendant  had  not  paid  the  same  or  any  part  thereof  when 
the  same  became  due  and  payable,  or  at  any  other  time,  but  had  wholly 
neglected  and  omitted  so  to  do,  and  the  same  and  every  part  thereof  at 
the  commencement  of  this  suit  remained  wholly  unpaid  and  unsatisfied. 

*There  was  a  second  count,  for  money  payable  by  the  defend- 
ant to  the  plaintiff  for  money  agreed  to  be  paid  by  the  defendant 
to  the  plaintiff  for  and  in  respect  of  the  plaintiff,  at  the  defendant's 
request,  then  giving  to  the  defendant,  at  his  request,  license  and  per- 
mission to  make  and  manufacture  goods  in  a  certain  mode  and  manner 
in  which  the  plaintiff  then  had  the  exclusive  right  to  make  and  manu- 
facture goods,  according  to  the  laws  then  in  force  concerning  inventions 
aud  patents  in  England ;  and  also  a  count  upon  an  account  stated. 

The  defendant  pleaded, — first,  to  the  first  count,  that  he  did  not 
make  or  enter  into  the  said  agreement  as  in  that  behalf  alleged, — 
secondly,  to  the  residue*  of  the  declaration,  never  indebted. 

Third  plea, — to  the  whole  declaration,  except  so  far  as  the  same 
related  to  the  accounts  in  the  last  count  of  the  declaration  alleged  to 
have  been  stated  by  and  between  the  plaintiff  and  the  defendant, — that, 
at  the  time  of  the  making  of  the  alleged  agreement  in  the  first  count, 
and  the  alleged  agreement  in  the  second  count  therein  first  mentioned, 
and  of  the  alleged  giving  to  the  defendant  the  said  alleged  license  and 
permission  in  the  second  count  mentioned,  and  at  all  times  afterwards, 
the  said  alleged  letters  patent  and  exclusive  right  in  the  first  and  second 
counts  mentioned  were  wholly  void  and  of  no  effect,  and  the  plaintiff 
had  no  such  patent  or  exclusive  right  as  in  the  first  and  second  counts 
alleged ;  and  the  defendant  was  already  before  and  at  the  time  of  making 
the  alleged  agreements,  and  of  the  alleged  giving  of  the  said  allegea 
license  and  permission,  and  at  all  times  thereafter,  entitled  as  of  right 
and  without  any  agreement  by  or  license  or  permission  from  the  plaintiff, 
to  do  everything  to  which  the  alleged  agreement,  license,  and  permission 
iD  any  way  related :  That  the  defendant  never  at  any  time  had  in  fact, 
nor  could  have  had,  any  benefit  or  ^advantage  whatsoever  from  r^Drr-t 
the  said  alleged  agreements,  license,  or  permission,  nor  did  he  *- 
ever  do  or  obtain  anything  whatever  under  the  alleged  agreements,  or 
in  any  way  use  or  enjoy  the  license  or  permission  in  the  second  count 
mentioned,  nor  was  there  ever  at  any  time  any  consideration  whatever 
for  the  making  of  the  said  agreement  in  the  first  count  mentioned,  or 
of  the  agreement  in  the  second  count  therein  first  mentioned :  and  there- 
upon,  and  before  the  time  for  the  performing  of  the  two  several  agree- 
ments last  aforesaid  in  any  respect  had  arrived,  and  before  any  breach 
thereof,  and-  before  the  defendant  bad  ever  done  or  obtained  anything 
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■whatever  under,  or  in  any  way  used  or  enjoyed  tbe  alleged  license  of 
permirtslor,  und  forthwith  upon  the  discovery  of  the  premises  by  the 
defendant,  and  before  the  commencement  of  this  suit,  the  defendant 
wholly  and  finally  abandoned  and  rescinded  the  said  agreements  and 
the  fc>aid  license  and  permission,  and  then  gave  notice  to  the  plaintif, 
and  the  said  agreements,  license,  and  permission  then  were  by  means 
of  the  premises  wholly  and  finally  determined  and  put  an  end  to. 

Fourth  plea,  to  the  wh(de  declaration,  that  the  defendant  was  induced 
to  enter  into  and  make,  and  did  enter  into  and  make,  all  the  several 
contracts  and  agreements  in  the  declaration  mentioned,  by  means  of 
the  fraud  and  covin  of  the  plaintiff  and  others  in  collusion  with  him. 
Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London  after 
last  Michaelmas  Term.  It  appeared,  that,  on  the  17th  of  March,  1858, 
the  plaintiff  petitioned  for  letters  patent,  and  left  at  the  office  of  the 
commissioners  of  patents  a  provisional  specification,  as  follows  : — 

'*  I,  John  Oxley,  of  Beverley,  Yorkshire,  and  Moorgate  Street,  car- 

♦67^1   riage-builder,  do  hereby  declare  the  nature  *of  the  said  invention 

"*"»  for  '  An  elastic  cushion  or  fitting   piece   for  windows,  blinds, 

shutters,  and  doors,  which  is  also  applicable  for  other  purposes,'  to  be 

as  follows : — 

"  I  form  a  coil,  roll,  or  pad  of  india-rubber  of  a  suitable  siie  and 
resisting  power,  and  I  place  it  in  or  within  a  brass  or  other  metal  frame 
or  a  box-like  receptacle :  the  elastic  material  is  large  enough  to  project 
from  the  face  thereof;  and  I  protect  it  from  friction  by  means  of  a  semi- 
circular or  other  form  of  curved  clip  or  band,  which  is  free  to  move  into 
and  out  of  the  metal  frame  or  box  as  the  elastic  material  is  compressed 
and  expands  upon  the  removal  of  the  pressure.  The  protective  metal 
band  may  be  a  semicircular  clip,  having  a  projecting  lip  or  flanch  at 
each  end,  to  prevent  its  being  thrust  out  by  the  pressure  behind  it;  or 
it  may  form  the  curved  termination  of  a  lever,  or  any  similar  contrivance 
may  be  adopted  for  holding  the  india-rubber  or  elastic  material  in  iti 
place,  and  at  the  same  time  permit  of  its  elasticity. 

*'  I  apply  such  metal  frame,  case,  or  box,  so  fitted,  to  the  face  of  the 
rebate  or  stile  of  a  door-frame  on  the  shutting  side,  at  the  front  side  or 
top  part  thereof;  and,  where  applied  to  sliding  sashes,  blinds,  or  shut- 
ters, I  let  in  or  fit  the  apparatus  described  to  the  face  of  the  rebate  or 
groove,  or,  in  certain  cases,  I  apply  it  at  the  bottom  of  the  rebate  frame 
or  groove. 

''  Thus,  for  the  sashes  or  windows  of  railway  or  other  carriages,  the 
noise  and  damage  produced  by  the  rattle,  jar,  and  vibration  which  occurs 
will  be  entirely  prevented,  as  the  sliding  and  other  sashes,  shutters,  or 
blinds,  and  doors,  and  other  similar  contrivances  for  closing  openings, 
may  be  kept  or  retained  firmly  against  the  rebate,  groove,  style,  or 
frame  in  which  they  slide,  hang,  move,  or  work ;  and  the  same  apparatus 
may  be  employed  for  other  similar  purposes." 

*67^1       '^^^^  invention  received  provisional  protection,  but  *notice  to 
-^  proceed  with  the  application  for  letters  patent  was  not  given 
within  the  time  prescribed  by  the  statute. 

On  the  10th  of  April,  1858,  the  plaintiff  left  at  the  office  of  the  com- 
missioners of  patents  another  provisional  specification,  as  follows : — 

'*  I,  John  Oxley,  of  Beverley,  Yorkshire,  and  Moorgate  Street,  car* 
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riage-builder,  do  hereby  declare  the  nature  of  the  said  invention  for 
*'  Certain  improvements  in  the  doors  and  sashes  of  carriages,"  to  be  as 
/ollows : — 

"This  invention  relates, — first,  to  the  construction  of  elastic  or  com- 
pressible pads  or  cushions  mounted  in  metal  frames,  and  protected  by  a 
metal  band,  case,  or  cover.  The  pad  frames  so  constructed  may  be 
mounted  on  or  fixed  to  the  face  or  edge  of  a  sliding  sash  or  glass  frame, 
or  on  the  rebate  or  frame  on  which  they  slide,  or  upon  the  face  of  a 
banging  door  or  casement,  or  to  the  face  of  the  rebate  or  pillar  frame 
of  a  dour,  upon  the  shutting  side  or  at  the  top  or  bottom  thereof.  When 
applied  to  sliding  sashes  or  glass  frames,  these  elastic  pads  or  cushions 
will  keep  them  securely  pressed  against  the  frames,  and  prevent  the 
rattle,  jar,  and  other  inconveniences  and  annoyances  so  much  complained 
of,  more  particularly  in  public  vehicles  and  railway  carriages.  When 
applied  to  hanging  doors,  the  shock  produced  by  slamming  is  avoided ; 
and  they  also  keep  the  fastenings  of  railway  and  other  carriage  doors 
more  secure,  and  prevent  injury  thereto  by  preventing  the  wear  of  hinges 
and  handles  which  occurs  from  this  cause. 

"The  second  part  of  my  invention  relates  to  a  novel  arrangement 
and  mode  of  fitting  and  working  sliding  sashes,  glass  frames,  blinds,  and 
shutters  for  railway  and  other  carriages,  and  wherever  else  sliding 
Bashes,  glass  frames,  and  such  like  fittings  or  furniture  may  be  *ap-  r^n'jA 
plied.  It  consists  in  constructing  the  sashes  and  the  doors  or  ^ 
frames  in  which  they  slide  in  the  following  manner : — For  carriage  doors, 
sashes,  or  pillars  in  which  the  frames  slide,  I  groove  out  a  rebate  in  the 
pillars  as  usual  for  the  sashes  or  frames  to  slide  in,  but  I  also  cut  or 
work  another  small  groove  below  this  for  the  purpose  of  receiving  a  stud 
or  pin,  and  permitting  of  its  sliding  freely  up  and  down  therein.  I 
also  let  in  or  fix  on  one  side  of  this  small  groove,  which  is  worked  on 
each  side  of  the  frame,  two  or  more  brass  plates,  each  having  a  kind  of 
P  slot  therein,  and  which  slot  will  receive  the  projecting  stud  piece  of  a 
plate  which  is  fitted  to  the  edge  of  the  sliding  sash  or  frame,  so  that, 
when  the  sash  or  frame  has  been  raised  or  slid  up  sufficiently  high  to 
allow  of  its  passing  over  the  fence  piece  or  sill,  the  horizontal  slot  of 
the  p  slot  plate  will  allow  of  the  corresponding  pin  or  stud  sliding  there- 
into out  of  the  small  vertical  groove  or  rebate  in  the  pillar  or  frame, 
whereupon  the  stud  or  pin  of  each  of  the  plates  fitted  to  the  sliding  sash 
(and  there  may  be  two  or  more  thereof)  will  be  free  to  slide  down  the 
vertical  part  of  the  P  slot  plate,  which  forms  an  angular  or  inclined 
slot  or  groove  in  the  metal  plate,  which,  as  before  described,  has  been 
fitted  in  the  bottom  of  the  rebate  or  groove  of  the  pillar,  and  thus  the 
sash,  glass  frame,  blind,  or  shutter,  will,  as  it  is  pulled  or  pressed  down, 
be  carried  forward  or  against  the  face  of  the  rebate,  and  so  make  a  per- 
fectly close  fitting  joint  all  round,  and  thereby  exclude  the  dust,  prevent 
noise  and  damage  by  vibration.  Care  must  be  taken  that  sufficient 
angle  and  depth  of  groove  be  given  to  the  slot  in  the  brass  plates, 
whereby  allowance  for  wear  and  adjustment  will  also  be  provided.  The 
elastic  pad  before  described  may  also  be  fitted  to  the  face  or  to  the 
bottom,  or  to  both  the  bottom  and  the  face,  of  the  sashes,  &c.,  fitted  as 
last  described. 

♦"The  third  part  of  my  invention  relates  to  the  hinges  of  (-♦gyc 
doors,  more  particularly  the  doors  of  railway  and  other  carriages,  ^ 
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and  consists  in  forming  a  metal  socket  or  cap  for  the  bottom  nackle, 
between  the  under  side  of  which  socket  or  cap  and  the  top  face  of  th« 
bottom  nuckle  I  insert  a  vulcanized  india-rubber  or  other  elastic  washer. 
or  "flat  ring.  As  the  upper  end  of  the  metal  socket  or  cap  is  necessarilj 
of  larger  diameter  than  the  bottom  nuckle,  I  take  advantage  of  this  to 
increase  the  diameter  of  the  face  of  the  nuckle  working  above  and  upon 
it  to  the  same  size.  By  thus  introducing  the  elastic  washer  or  risg,  I 
prevent  or  take  off  the  injurious  effects  of  jar  or  vibration. 

''  The  fourth  part  of  my  invention  relates  to  fastenings  for  doors,  more 
particularly  for  the  doors  of  railway  carriages.  It  consists  in  substitatiog 
for  the  ordinary  turnbuckle,  lever,  or  tongue,  acted  upon  by  any  kind 
of  handle,  a  spring  latch  with  a  bevil  bolt,  which  is  drawn  back  bj  & 
suitable  tumbler  piece,  cam,  or  eccentric,  fitted  upon  the  spindle,  bj 
which  the  lock  or  the  door  is  opened :  the  bolt  is  taper  in  section,  and 
has  the  greatest  width  at  the  back  or  bottom  :  the  bolt  is  kept  thrust  oat 
by  a  spring,  and  the  lock  may  be  let  in  or  fitted  into  the  door  or  into 
the  pillar  or  frame/' 

The  complete  specification,  which  was  filed  on  the  9th  of  October, 
1858,  was  as  follows : — 

^'  To  all  to  whom  these  presents  shall  conie,  I,  John  Oxiey,  of  Bever- 
ley, Yorkshire,  and  Moorgate  Street,  carriage-builder,  send  greeting : 

"  Whereas  Her  most  excellent  Majesty  Queen  Victoria,  by  her  letters 
patent,  bearing  date  the  10th  day  of  April,  1858,  in  the  21st  year  of 
Her  reign,  did  for  herself,  her  heirs  and  successors,  give  and  grant  unto 
me,  the  said  John  Oxley,  her  special  license  that  I,  the  said  John  Ozley, 
^gYf]i  ^J  executors,  administrators,  and  ^assigns,  or  such  others  as  I 
^  the  said  John  Oxley,  my  executors,  administrators,  and  assigns, 
should  at  any  time  agree  with,  and  no  others,  from  time  to  time  and  at 
all  times  thereafter  during  the  term  therein  expressed,  should  and  law- 
fully might  make,  use,  exercise,  and  vend  within  the  United  Kingdom 
of  ureat  Bx:itain  and  Ireland,  the  Channel  Islands,  and  Isle  of  Man,  an 
invention  for  *  Certain  improvements  in  the  doors  and  sashes  of  car- 
riages,' upon  the  condition  (amongst  others)  that  I  the  said  John  Oxley, 
by  an  instrument  in  writing  under  my  or  their  hand  and  seal,  shoaid 
particularly  describe  and  ascertain  the  nature  of  the  said  invention,  and 
m  what  manner  the  same  was  to  be  performed,  and  cause  the  same  to  be 
filed  in  the  great  seal  patent-office  within  six  calendar  months  next  and 
immediately  after  the  date  of  the  said  letters  patent : 

^'  Now,  know  ye,  that  I  the  said  John  Oxley  do  hereby  declare  the 
nature  of  my  said  invention,  and  in  what  manner  the  same  is  to  be  per- 
formed, to  be  particularly  described  and  ascertained  in  and  by  the  fol- 
lowing statements  and  accompanying  drawings : — 

'^  This  invention  relates, — ^first,  to  the  construction  of  elastic  or  com- 
pressible pads  or  cushions  mounted  in  metal  frames,  and  protected  bj  a 
metal  band,  case,  or  cover.  The  pad  frames  so  constructed  may  be 
mounted  on  or  fixed  to  the  face  or  edge  of  a  sliding  sash  or  glass  frame, 
or  on  the  rebate  or  frame  in  which  they  slide,  or  upon  the  face  of  a 
hanging  door  or  casement,  or  to  the  face  of  the  rebate  or  pillar  frame 
of  a  door  upon  the  shutting  side,  or  at  the  top  or  bottom  thereof.  When 
applied  to  sliding  sashes  or  glass  frames,  these  elastic  pads  or  cushions 
will  keep  them  securely  pressed  against  the  frames,  and  prevent  the 
rattle,  jar,  and  other  inconveniences  and  annoyances  bo  much  complained 
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• 

of,  more  particularly  in  public  vehicles  *and  railway  carriages,  r^i^nv 
When  applied  to  hanging  doors,  the  shock  produced  by  slamming  ^ 
is  avoided ;  and  they  also  keep  the  fastenings  of  railway  and  other  car* 
riage  doors  more  secure,  and  prevent  injury  thereto,  by  preventing  the 
wear  of  hinges  and  handles  which  occurs  from  this  cause. 

"  The  second  part  of  my  invention  relates  to  a  novel  arrangement  and 
mode  of  fitting  and  working  sliding  sashes,  glass  frames,  blinds,  and 
shatters  for  railway  and  other  carriages,  and  wherever  else  sliding  sashes, 
glass  frames,  and  such  like  fittings  or  furniture  may  be  applied.  It 
consists  in  constructing  the  sashes  and  the  doors  or  frames  in  which  thej 
slide  in  the  following  manner : — For  carriage  door  sashes  or  pillars  ii. 
which  the  frames  slide,  I  groove  out  a  rebate  in  the  pillar  as  usual  for 
the  sashes  or  frames  to  slide  in,  but  I  also  cut  or  work  another  smaller 
groove  below  this,  for  the  purpose  of  receiving  a  stud  or  pin  and  permit- 
ting its  sliding  freely  up  and  down  therein :  I  also  let  in  or  fix  on  one 
side  of  this  small  groove,  which  is  worked  on  each  side  of  the  frame,  two 
or  more  brass  plates,  each  having  a  kind  of  p  slot  therein,  and  which 
slot  will  receive  the  projecting  stud  piece  of  a  plate  which  is  fitted  to 
the  edge  of  the  sliding  sash  or  frame,  so  that  when  the  sash  or  frame 
has  been  raised  or  slid  up  sufficiently  high  to  allow  of  its  passing  over 
the  fence  piece  or  sill,  the  horizontal  part  of  the  slot  in  each  of  the  p  slot 
plates  will  allow  of  the  corresponding  pin  or  stud  sliding  thereinto  out 
of  the  small  vertical  groove  or  rebate  in  the  pillar  or  frame,  whereupon 
the  stud  or  pin  of  each  of  the  plates  fitted  to  the  sliding  sash  (and  there 
may  be  two  or  more  thereof)  will  be  free  to  slide  down  the  vertical  part 
of  the  p  slot  plate,  which  forms  an  angular  or  inclined  slot  or  groove  in 
the  metal  plate  which,  as  before  described,  has  been  fitted  in  the  bottom 
of  the  rebate  or  groove  of  the  '''pillar,  and  thus  the  sash,  glass  ri^c;nQ 
frame,  blind,  or  shutter  will  as  it  is  pulled  or  pressed  down  be  '- 
carried  forward  or  against  the  face  of  the  rebate,  and  so  make  a  perfectly 
close-fitting  joint  all  round,  and  thereby  exclude  the  dust,  prevent  noise 
and  damage  from  vibration.  Care  must  be  taken  that  sufficient  angle 
and  depth  of  groove  be  given  to  the  slot  in  the  brass  plates,  whereby 
allowance  for  wear  and  adjustment  will  also  be  provided.  The  elastic 
pad  before  described  may  also  be  fitted  to  the  face  or  to  the  bottom,  or 
to  both  the  bottom  and  the  face  of  sashes,  &c.,  fitted  as  last  described. 

^*  The  third  part  of  my  invention  relates  to  the  hinges  of  doors,  more 
particularly  the  doors  of  railway  and  other  carriages,  and  consists  in 
forming  a  metal  socket  or  cap  for  the  bottom  nuckle,  between  the  under 
side  of  which  socket  or  cap  and  the  top  face  of  the  bottom  nuckle  I 
insert  a  vulcanized  india-rubber  or  other  elastic  washer,  or  flat  ring.  As 
the  upper  end  of  the  metal  socket  or  cap  is  necessarily  of  larger  diameter 
than  the  bottom  nuckle,  I  may  take  advantage  of  this  to  increase  the 
diameter  of  the  face  of  the  nuckle  working  above  and  upon  it  to  the 
same  size.  By  thus  introducing  the  elastic  washer  or  ring,  I  prevent  or 
take  off  the  injurious  effects  of  jar  and  vibration.  Another  advantage 
which  pertains  to  this  part  of  my  invention,  is,  that,  by  the  introduction 
of  the  elastic  washer  and  cap  or  socket  just  described,  the  wear  between 
the  metal  faces  of  the  nuckle  is  compensated  for  and  a  good  fit  main* 
tained :  thus  play  or  jar  is  prevented,  and  the  hinges  are  rendered  more 
lasting. 

"  In  the  accompanying  sheet  of  drawings  I  have  illustrated  my  said 
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improvements.  Figures  1  to  7  relate  to  the  first  part  of  my  inyention, 
being  views  of  the  elastic  pad  for  holding  and  preventing  the  rattle  and 
jar  which  ordinarily  occurs  in  carriage  sashes,  glass  fraroes,  shutters, 
♦67Q1  ^^*  Figures  8  to  14  relate  *to  the  second  part  of  my  invention, 
^  and  exhibit  views  of  a  railway  carriage  door  and  sliding  glus 
frame.  Figures  15  to  18  relate  to  the  third  part  of  my  invention,  and 
exhibit  views  of  a  hinge  suitable  for  hanging  a  railway  carriage  donr. 

^^  In  each  of  these  illustrations  I  have  shown  my  invention  applie<l  to 
railway  carriage  door  and  window  fittings,  in  preference  to  showinir  it 
applied  to  other  descriptions  of  carriages,  although  the  said  seveml  fit- 
tings are  equally  applicable  to  and  may  be  applied  to  the  doors  and 
windows  of  any  other  description  of  carriage,  or  in  any  position  where 
windows  and  doors  are  subject  to  jar  or  vibration. 

''  Figure  1  is  a  side  view  of  one  of  the  elastic  fitting  pieces,  a  being 
a  vulcanized  india-rubber  ring  or  pad ;  6,  the  metal  shield,  which  receives 
the  friction  and  works  in  and  out  of  the  metal  frame  c  upon  the  pressure 
being  applied  to  the  surface  of  the  shield ;  (2,  the  plate  upon  which  is 
screwed  the  metal  frame  c.  Figure  2  is  a  plan  in  section  of  figure  1 ; 
and  Figure  3  is  a  transverse  section  of  figure  1.  Figure  4  is  a  modifi- 
cation of  figure  1,  in  which,  instead  of  the  metal  shield  moving  in  and 
out  vertically,  a  metal  clip  or  band  6,  as  shown  in  detached  view. 
Figure  5  is  mounted  on  a  pin,  and  works  radially  upon  the  pressure 
being  applied.  Figure  5  is  the  curved  metal  band  or  shield  as  applied 
in  figure  4 :  it  is  shown  as  a  flat  band,  but  it  may  be  box-like,  for  hold- 
ing the  india-rubber  pad,  as  in  figures  1,  2,  &c.  Figure  6  is  a  detached 
view  of  the  metal  shield  6,  as  shown  in  figures  1,  2,  &c. ;  and  figure? 
is  an  elastic  pad,  which  may  be  vulcanized  india-rubber  or  any  other 
suitable  material.  Figure  8  is  a  vertical  sectional  elevation  of  part  of 
the  door  pillar  or  stile  of  a  railway-carriage  door:  it  exhibits  the 
arrangement  of  grooves  or  rebates  hereinbefore  described  and  as  worked 
*f?801  *^<5cording  to  this  invention ;  ♦figure  9  being  a  cross  section  of 
J  figure  8,  taken  on  the  line  A.  B. :  and  figure  10  is  a  cross  section 
of  figure  8  taken  on  line  G.  D.  Figure  11  is  an  elevation,  partly  in 
section,  of  figure  8,  the  section  being  taken  on  the  line  E.  F.  of  figure 
8.  Figure  12  is  an  edge  view  of  the  sliding  sash  or  glass  frame,  show- 
ing the  metal  plate  with  stud  pin  screwed  on  to  the  edge  of  the  glass 
frame ;  figure  13  being  a  front  elevation  of  sash  or  glass  frame,  figure 
12 :  and  figure  14  is  a  section  of  one  side  of  such  a  glass  frame,  taken 
on  the  line  6.  H.  of  figure  13. 

^'  In  the  several  figures  8,  9,  10,  11,  12,  13,  and  14,  the  same  letters 
refer  to  similar  parts,  viz.  d  is  the  stik  or  pillar  of  door,  in  which  the 
narrow  and  deeper  groove  e  is  worked  to  receive  the  stud  pin  or  pins 
fitted  on  the  corresponding  edge  of  the  sliding  sash  or  glass  frame :  /  is 
a  rebate  worked  out  in  manner  shown  for  the  purpose  of  permitting  the 
sash  or  glass  frame  to  slide  up  and  down,  and  which,  from  being  wide 
at  the  bottom,  narrows  at  the  top  to  a  width  only  slightly  more  thtn 
sufficient  to  admit  of  the  thickness  of  the  sash  or  glass  frame  passing 
up  it :  ^,  a  slot  plate,  fitted  flush  or  let  into  the  face  of  the  rebate/:  A 
is  the  metal  fence  piece  or  plate  screwed  to  the  sill  i:  k  is  the  sliding 
sash  or  glass  frame :  2,  the  stud  plate  screwed  to  the  edge  of  the  sash. 

^'  In  figure  8  the  position  of  the  sliding  sash  is  shown  dotted  in,  also 
the  angle  given  to  the  Vertical  slot,  which,  instead  of  being  perfectly 


COMMON  BKNOH  REPORTS.    (8  J.  SCOTT.    N.  S.)         680 


parallel  with  the  outer  eel  (re  or  face  of  the  rebate  /,  forms  a  sli/rhtly 
taper  space,  by  which  the  pin  or  stu()  of  the  stud  plate  is  caused  to 
approach  ne:irer  to  the  fane  <»f  the  rebate  /,  and  of  the  outer  face  of 
the  door  sill  or  pilbir  d^  thus  keepin^r  the  sash  tightly  up  to  its  place, 
and  aUo  compensates  for  wear  in  either  the  stud  or  the  pjroove. 

"  In  figures  15,  16,  17,  and  18,  n  is  the  single  nuckle  *flnp,  r*/.oi 
and  0  the  double  nuckle  flap  of  a  railway  carriage  door  hinge  *- 
constructed  according  to  my  invention :  p  being  the  pin,  q  a  metal  cap 
or  socket  made  to  fie  over  the  lower  nuckle  of  the  flap  o,  and  r  is  a  vul- 
canized india-rubber  or  other  elastic  washer  placed  within  the  metal  cap 
or  socket  q^  and  between  the  top  side  of  the  nuckle  and  the  under  side 
of  the  cap  or  socket.  For  the  hinges  of  private  carriage  doors,  and  for 
other  doors,  the  form  of  the  hinge  may  be  suitably  varied,  according  to 
the  purpose  for  which  it  is  intended ;  and,  instead  of  one  elastic  washer, 
two  or  more  of  such  washers  may  be  employed.  The  elastic  pads  or 
cushions  referred  to  in  the  first  part  of  my  invention  may  be  either  used 
singly,  fitted  one  on  each  side  of  a  sash,  or  one  on  each  pillar  or  stile, 
or  more  than  two  of  such  pads  or  washers  may  be  used  together ;  and 
they  may  be  used  alone  or  in  combination  with  the  second  part  of  my 
invention. 

'^  Having  described  my  invention,  and  illustrated  the  same  by  the 
several  figures  in  the  accompanying  drawings,  exhibiting  certain  appli- 
cations of  my  said  invention,  which  by  preference  I  have  selected  for 
the  purpose  of  illustration,  I  claim — first,  the  construction  of  elastic 
pads  or  cushions  as  herein  described, — second,  the  mode  of  applying 
vulcanized  india-rubber  or  other  elastic  material  to  sliding  sashes,  glass 
frames,  and  doors,  as  herein  described, — third,  the  metal  fittings  and 
the  mode  of  applying  the  same,  described  herein  as  the  second  part  of 
my  invention, — fourth,  the  construction  of  hinges  and  the  combination 
there^rith  of  india-rubber  or  other  elastic  material,  as  herein  described. 
In  witness,"  &c. 

The  particulars  of  objections  delivered  by  the  defendant  pursuant  to 
a  judge's  order  were  as  follows : — 

*^  1.  That  the  invention  was  not  new  at  the  time  of  taking  out  the  said 
patent,  and  particularly  that  the  *parts  of  the  invention  relating  r^^noc) 
to  improvements  in  hinges  suitable  for  railway  and  other  car-  *-  ^ 
riages  and  applicable  for  other  purposes,  and  to  improvements  in  elastic 
cushion  fittings  for  carriage  and  other  window-frames,  and  to  improve- 
ments in  the  arrangement  of  the  stud  and  plate  for  carriage  window- 
frames,  were  not  new. 

*'  2.  That  the  invention  was  not  the  invention  of  any  manufacture 
which  could  be  the  subject  of  a  patent. 

'^  3.  That  the  invention  was  and  is  of  no  public  benefit  for  the  purpose 
proposed,  or  otherwise. 

'*  4.  That  neither  the  provisional  nor  the  subsequent  specification  suffi- 
ciently describes  the  invention. 

^'  5.  That,  before  and  at  the  time  of  taking  out  the  patent,  the  inven- 
tion and  each  part  thereof  were  known  to  one  Mr.  Gabrey,  Messrs. 
Brown,  Marshall  k  Co.,  and  others,  and  that  from  them  or  some  or  one 
of  them  the  plaintiff  obtained  or  derived  his  knowledge  of  the  said 
invention. 
*^  6.  That  the  part  of  the  invention  relating  to  improvements  in  elastio 
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cushions  for  carriage  and  other  window*frames  was  before  the  taking 
out  of  the  patent  known  to  the  said  Mr.  Gabrey  and  the  said  Messrs. 
Brown,  Marshall  &  Co.,  and  others,  and  from  them  or  some  or  one  of 
them  the  plamtiff  obtained  or  derived  his  knowledge  of  that  part  of  the 
invention. 

''  7.  That  the  invention  as  described  in  the  provisional  specification 
varies  materially  from  the  invention  for  which  the  letters  patent  were 
obtained. 

''  8.  That  the  letters  patent  were  granted  for  an  invention  to  which 
the  provisional  specification  did  not  relate. 

^*  9.  That  the  provisional  specification  related  to  an  invention  to  which 
letters  patent  did  not  extend. 

'^  10.  That  the  plaintiff  was  not  the  first  and  true  inventor  of  the  said 
invention. 

*6831  *^^  ^^*  ^^^^  ^^^  plaintiff  was  not  the  first  and  true  inventor 
-■  of  that  part  of  the  invention  relating  to  improvements  in  hinges 
suitable  for  railway  and  other  carriages,  and  applicable  for  other  par- 
poses,  or  to  improvements  in  elastic  cushion  fittings  for  carriage  and 
other  window-frames,  or  to  that  part  which  relates  to  improvements  in 
the  arrangement  of  the  stud  and  plate  for  carriage  window-frames. 

^^  12.  That  the  said  invention,  before  the  taking  out  of  the  patent, 
had  been  used  in  Dublin,  London,  Birmingham,  and  Nottingham,  and 
generally  throughout  England,  Ireland,  and  Scotland,  in  the  construo- 
tion  of  railway  and  other  carriages. 

'*  13.  That  those  parts  of  the  invention  relating  to  the  improvements 
in  hinges  suitable  for  railway  and  other  carriages,  and  applicable  to 
other  purposes,  and  to  improvements  in  elastic  cushion  fittings  for  car- 
riage and  other  window-frames,  and  also  for  improvements  in  the 
arrangement  of  the  stud  and  plate  for  carriage  window-frames,  had 
before  the  taking  out  the  said  patent  been  used  in  Dublin,  London,  Bir- 
mingham, and  Nottingham,  and  generally  throughout  England,  Ireland, 
and  Scotland,  in  the  construction  of  railway  and  other  carriages. 

''  14.  That  the  fourth  part  of  the  provisional  specification  described 
and  claimed  an  invention  relating  to  fastenings  for  doors,  more  partica- 
larly  for  the  doors  of  railway  carrii^es,  which  was  not  new,  but  which 
had  been  used  in  Dublin,  London,  Birmingham,  and  Nottingham,  and 
generally  throughout  England,  Ireland,  and  Scotland. 

''  15.  That  the  provisional  specification  and  the  subsequent  specifica- 
tion vary  materially. 

^'  16.  That  the  provisional  specification  describes  and  claims  in  respect 
of  inventions  or  of  an  invention  to  which  the  subsequent  specification 
did  not  relate. 

*6841  **'  ^^'  '^^^^  ^^^  subsequent  specification  describee  and  claims 
^  in  respect  of  inventions  or  of  an  invention  to  which  the  provisional 
specification  did  not  relate. 

'^  18.  That  the  invention  for  which  the  letters  patent  were  granted 
varied  materially  from  that  described  in  the  subsequent  specification. 

^^  19.  That  the  patent  to  which  the  agreement  related  was  abandoned 
by  the  plaintiff,  and  another  and  different  patent,  to  which  the  agreement 
did  not  relate,  was  taken  out  by  him. 

^^  20.  That,  before  the  patent  referred  to  in  the  agreement  had  beec 
taken  out^  the  plaintiff  had  petitioned  for  another  patent  for  the  same  oi 
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part  of  the  same  invention,  and  had  accompanied  the  Detition  with  a 
provisional  specification  of  the  same." 

The  hinges  described  in  the  complete  specification  as  the  third  part 
of  the  plaintiff's  invention  were  admitted  to  be  both  new  and  useful. 

As  to  the  elastic  pads  or  cushions  described  as  the  first  part  of  the 
specification,  the  plaintiff's  witnesses  swore  also  that  they  were  new  and 
useful.  On  the  other  hand,  several  witnesses  called  for  the  defendant 
stated  that  they  were  identical  in  principle  and  in  their  operation  and 
effect  with  an  article  of  a  similar  description  made  by  Messrs.  Brown  & 
Marshall,  railway  carriage  builders. 

As  to  the  metal  stud  and  plate  which  formed  the  third  part  of  the 
invention  described  in  the  specification,  it  was  admitted  by  the  plain- 
tiff"s  witnesses  that  these  were  things  well  known,  but  they  stated  that 
the  application  of  them  to  the  doors  and  windows  of  railway  and  other 
carriages,  as  described  in  the  specification,  was  a  novelty  and  a  great 
improvement.  The  defendant's  witnesses  also  admitted  that  they  had 
never  known  a  stud  and  plate  with  a  groove  like  the  plaintiff's  applied 
to  railway  or  other  carriages. 


*There  was  an  attempt  on  the  part  of  the  defendant  to  prove 
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the  plea  of  fraud :  but  that  failed. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  a  mate- 
rial variance  between  the  invention  described  in  the  agreement  declared 
on  and  that  described  in  the  provisional  and  complete  specification ;  for 
that  the  agreement  described  it  as  an  invention  of  "  improvements  in 
elastic  cushion  fittings  for  carriage  and  other  window-frames,"  whereas 
the  specification  was  for  ^improvements  in  the  doors  and  sashes  of 
carriages,"  and  the  claim  was,  first,  for  "the  construction  of  elastic  pad:^ 
or  cushions  as  herein  described,"  secondly,  "  the  mode  of  applying  vul- 
canized india-rubber  or  other  elastic  material  to  sliding  sashes,  glass 
frames,  and  doors,  as  herein  described:"  and,  further,  that  the  agree- 
ment  was  for  the  exclusive  use  of  a  patent  for  "improvements  in  the 
arrangement  of  the  stud  and  plate  for  carriage  window-frames  and  for 
other  purposes ;"  whereas  the  specification  was  for  "  a  novel  arrange- 
ment and  mode  of  fitting  and  making  sliding  sashes,  &c.,  for  railway 
and  other  carriages,"  &c. 

It  was  further  objected,  that,  by  his  specification,  the  plaintiff  claimed 
the  plate  and  stud  itself,  which  was  confessedly  old,  and  not  merely  tho 
arrangement  and  application  of  it;  and  that,  consequently,  upon  the 
authority  of  the  case  of  Tetley  v.  Easton,  2  Ellis  &  B.  956  (E.  C.  L.  R. 
vol.  75),  the  patent  was  void. 

It  was  further  urged  that  the  specification  was  larger  than  the  title 
of  the  patent, — the  title  of  the  patent  stating  it  to  be  for  "  certain  im- 
provements in  the  doors  and  sashes  of  carriage%  f  whereas,  in  the  pro- 
visional specification,  the  patentee  says :  "  I  have  shown  my  invention 
applied  to  railway  carriage  door  and  window  fittings,  in  preference  to 
showing  it  applied  to  other  descriptions  of  carriages,  although  the  said 
several  fittings  are  equally  applicable  to  and  may  be  applied  *to  r^oj^u 
the  doors  and  windows  of  any  other  description  of  carriage,  or  '• 
in  any  position  where  windows  and  doors  are  subject  to  jar  or  vibra- 
tion;" and  in  the  complete  specification  it  is  thus  described, — "This 
invention  relates,  first,  to  the  construction  of  elastic  or  compressible 
pads  or  cushions  mounted  in  metal  frames,  and  protected  by  a  metal 
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band,  case,  or  cover.  The  pad  frames  so  constructed  may  be  mounted 
on  or  fixed  to  the  face  or  edge  of  a  sliding  sash  or  glass  frame,  or  on  the 
rebate  or  frame  in  which  they  slide,  or  upon  the  face  of  a  hanging  door 
or  casementy  or  to  the  rebate  or  pillar  frame  of  a  door,  upon  the  shut- 
ting side,  or  at  the  top  or  bottom  thereof."  Thus,  it  is  a  claim  for  the 
application  of  the  elastic  pads  or  cushions  to  every  description  of  door 
or  casement,  and  is  not  confined  to  carriage  doors  or  windows.  In  sup- 
port of  this  objection  Croll  v.  Edge,  9  C.  B.  479  (E.  C.  L.  B.  vol.  67), 
was  referred  to. 

The  learned  judge  reserved  all  these  points  for  the  court. 

On  the  part  of  the  plaintiff  it  was  further  submitted, — on  the  authority 
of  Lawes  v.  Purser,  6  Ellis  &  B.  930  (E.  C.  L.  R.  vol.  88),  and  Smith 
V.  Neale,  2  C.  B.  N.  S.  67  (E.  C.  L.  R.  vol.  89), — that  it  was  not  com- 

Eetent  to  the  defendant  to  object  to  the  validity  of  the  patent  after 
aving  acted  upon  the  agreement,  by  manufacturing  the  patent  articles 
under  it.  As  to  this,  the  evidence  was  that  the  defendant  had  made 
about  half  a  dozen  of  the  studs  and  plates,  and  by  his  traveller  had 
offered  them  for  sale  to  about  sixty  different  persons,  but  bad  not  suc- 
ceeded in  selling  any. 

In  his  summing  up  the  learned  judge  told  the  jury  that  this  was  in 
point  of  law  as  much  a  user  of  the  patent  as  if  there  had  been  an  actual 
sale  of  the  articles :  and  the  questions  left  to  them  were, — first,  was  the 
whole  or  any  part  of  the  invention  old, — secondly,  did  the  defendant 
*fif^71  Q^^^uf'^c^u^^  &^^  endeavour  at  ^various  times  and  at  different 
-1  places  to  sell  the  patent  articles. 

The  jury  found  that  the  elastic  pads  were  new ;  that  the  stud  and  ^^ 
plate  was  old,  but  that  its  application  to  railway  and  other  carriages  in  * 
the  way  described  in  the  specification  was  new ;  and  that  the  defendant 
did  manufacture  the  patent  articles  for  sale,  and  offered  to  sell  them. 

The  verdict  was  thereupon  directed  to  be  entered  for  the  plaintiff^ 
damages  501. 

Shee,  Serjt.,  in  Hilary  Term  last,  pursuant  to  the  leave  reserved, 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant,  on  the  grounds, 
— first,  that  the  specification  and  claim  extended  as  respects  the  second 
invention  to  the  metal  fittings  as  well  as  to  the  mode  of  applying  them, 
and  that  the  metal  fittings  thus  specified  and  claimed  were  not  new, — 
secondly,  that  the  specification  of  the  first  invention  was  beyond  and 
larger  than  the  title, — thirdly,  that  the  filing  by  the  plaintiff  of  the  pre- 
vious provisional  specification  of  the  17th  of  March,  1858,  and  his 
allowing  it  to  expire,  amounted  to  a  dedication  of  the  invention  to  the 
public,  and  prevented  his  obtaining  a  valid  patent  on  any  subsequent 
application :  and  also  for  a  new  trial,  on  the  ground  that  the  learned 
judge  misdirected  the  jury  in  telling  them  that  the  manufacturing  of 
some  of  the  patented  articles  as  patterns,  and  the  exhibition  of  them  for 
the  purpose  of  obtaining  orders,  though  no  orders  were  obtained,  and 
none  of  the  patented  articles  were  sold,  was  a  user  between  which  and 
the  manufacture  and  actual  sale  of  the  patented  articles  there  was  in 
point  of  law,  as  respected  the  question  between  these  parties,  no  dif- 
ference. Upon  the  first,  Tetley  v.  Easton,  2  Ellis  &  B.  956  (E.  C.  L 
B.  vol.  75),  was  cited ;  upon  the  second,  GroU  v.  Edge,  9  C.  B.  479  (E 
♦^fifii  ^'  ^*  ^*  ^^^'  ^^i'  ^^^  relied  on  as  in  *point ;  and  upon  thf 
^^^^  third,  Chanter  v.  Leese,  4  M.  4;  W.  295,t  6  M.  &  W.  698,t  waa 
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referred  to,  and  Smith  v.  Neale,  2  C.  B.  N.  S.  67  (E.  C.  L.  R,  vol.  89), 
and  Lawcs  v.  Purser,  6  Ellis  k  B.  930  (E.  C.  L.  R.  vol.  88),  distin- 
guished. 

He  also  moved  upon  the  ground  of  the  alleged  variance  between  the 
specification  and  the  agreement,  as  urged  at  the  trial.  But  upon  this 
point  the  rule  was  refused. 

Orove,  Q.  C,  Wordsworth^  Q.  C,  and  H.  Jame%^  in  Easter  Term 
last,  showed  cause. — Assuming  the  patent  to  be  void,  for  want  of 
novelty,  it  is  not  competent  to  the  defendant,  after  having  to  a  certain 
extent  at  least  enjoyed  the  benefit  of  that  for  which  he  stipulated,  to 
repudiate  the  agreement:  Chanter  v,  Dewhurst,  12  M.  &  W.  828 ;t  per 
Lord  Abinger,  Chanter  t».  Leese,  4  M.  &  W.  295,  311  ;t  Hall  v.  Con- 
der,  2  C.  B.  N.  S.  22  (E.  C.  L.  R.  vol.  89);  Smith  v.  Neale,  2  C.  B. 
N.  S.  67.  In  the  last-mentioned  case,  Willes,  J.,  in  delivering  the 
judgment  of  the  court,  says :  ^'  The  defendant  in  this  case,  as  in  Hall 
V.  Conder,  contracted  for  the  use  of  the  plaintiff's  right,  such  as  it  was, 
without  regard  to  whether  it  could  be  sustained  by  litigation  or  not : 
and  there  is  nothing  unreasonable  or  uncommon  in  such  a  bargain." 
In  Lawes  ».  Purser,  6  Ellis  &  B.  930  (E.  C.  L.  R.  vol.  88),  the  plain- 
tiff declared  for  a  sum  agreed  to  be  paid  to  him  by  the  defendants  for 
each  ton  of  an  article  manufactured  and  sold  by  them  by  the  permission 
of  the  plaintiff  to  them  given  at  their  request,  the  plaintiff  having  letters 
patent  for  the  sole  manufacture  and  sale  of  that  article.  The  defend- 
ants pleaded  that  the  letters  patent  were  void,  and  that  they  had  a  right 
to  make  and  seU  the  article  without  the  plaintiff's  permission.  The  plea 
was  held  bad  on  demurrer ;  for,  the  invention  having  actually  been  used 
by  the  permission  of  the  plaintiff,  and  there  being  no  allegation  of  fraud, 
or  of  anything  equivalent  *to  eviction,  the  defendants  were  not  r^cf^oo 
at  liberty  to  set  up  as  a  defence  that  the  patent  was  void.  Lord  ^ 
Campbell  there  said :  ''  This  plea  would  be  proved,  though  the  plaintiff 
had  really  made  a  useful  invention,  and  had  taken  out  a  patent  for  it, 
treated  by  every  one  as  valid,  and  supposed  by  all  parties  to  be  so,  if  at 
the  time  of  the  trial  it  were  discovered  for  the  first  time  that  there  had 
been  some  previous  user  of  the  invention  or  some  part  of  it,  though 
utterly  unknown  both  to  the  plaintiff  and  defendants.  It  would  be 
monstrous  if  the  defendants,  after  such  an  agreement  acted  upon,  could 
on  this  ground  refuse  payment."  And  Wightman,  J.,  said :  "  It  may 
very  well  be  that  the  discovery  that  the  patent  was  invalid  was  only^ 
made  at  the  time  of  the  plea  pleaded ;  and  it  is  clear  to  me  that  enjoy- 
ment jy  permission  of  the  patentee  whilst  the  patent  was  supposed  to 
be  valid,  is  consideration." 

The  first  objection  raised  by  the  rule,  is,  that  the  specification  and 
claim  extend,  as  respects  the  second  invention,  to  the  metal  fittings  as 
well  as  to  the  mode  of  applying  them.  Now,  it  is  to  be  observed  that 
neither  this  nor  the  second  and  third  points  is  within  the  notice  of  ob- 
jections delivered  pursuant  to  the  statute  15  &  16  Vict.  c.  83,  s.  41, 
the  words  Oi  which  are  very  stringent.(a)     This  is  not  the  case  of  an 

(a)  Which  enacts,  that,  "  in  any  action  in  any  of  Her  Majesty's  superior  conrts  of  record  at 
Westminster  or  in  Dublin  for  the  infringement  of  letters  patent,  the  plaintiff  shall  deliver  with 
Itii  declaration  particulars  of  the  breaches  complained  of  in  the  said  action,  and  the  defendant, 
4a  pleading  thereto,  shall  deliver  with  his  pleas,  and  the  prosecutor  in  any  proceedings  by  scire 
fteias  to  repeal  letters  patent  shall  deliver  with  his  declaration,  particulars  of  any  objections  on 
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^6901  ^^j^^^^^^  '^'imperfeotlj  expressed ;  but  of  a  total  omission  to  give 
-'  the  plaintiff  the  notice  which  the  statute  requires.  [^Shee,  Seijt 
— This  poiht  was  not  made  at  the  trial :  the  notice  of  objections  was  Dot 
put  in.  Btles,  J. — The  notice  is  annexed  to  the  record.  The  plaintiff 
has  got  the  verdict.  Upon  this  rule,  all  answers  are  open  to  him  which 
will  enable  him  to  retain  it.]  The  claim  is  not  for  the  stud  and  plate,-— 
which  are  admitted  to  be  old :  but  it  is  for  the  metal  fittings  and  the 
arrangement  and  application  of  them  as  described  in  the  specification; 
which  all  the  witnesses  agreed  was  new  and  useful. 

The  second  objection  is,  that  the  specification  of  the  first  invention  is 
beyond  and  larger  than  the  title.  There  is  nothing,  however,  in  the 
specification  to  indicate  that  the  patentee  claims  anything  as  his  inven- 
tion which  the  title  does  not  cover.     After  describing  the  drawings,  he 

*6dl1  ^^7^'  '^  ^^  ^^^^  ^^  these  illustrations,  *I  have  selected  and  shown 
^  my  invention  applied  to  railway  carriage  door  and  window  fit- 
tings, in  preference  to  showing  it  applied  to  other  descriptions  of  car- 
riages, although  the  said  several  fittings  are  equally  applicable  to  and 
may  be  applied  to  the  doors  and  windows  of  any  other  description  of 
carriage,  or  in  any  position  where  windows  and  doors  are  subject  to  jsr 
or  vibration."  There  is  nothing  here  to  point  to  anything  but  doors 
and  windows  of  carriages.  The  invention,  says  the  patentee,  is  sub- 
stantially for  carriages ;  but  it  may  possibly  be  applied  also  to  other 
doors  and  windows.  The  case  mainly  relied  on  by  the  other  side, — 
Croll  V.  Edge,  9  C.  B.  479  (E.  C.  L.  R.  vol.  67),— differs  materiallj 
from  the  present.  There,  the  specification  described  tfn  invention  and 
a  claim  as  to  which  the  title  was  altogether  silent.  [Erlb,  G.  J.— 
Suppose  the  doubtful  passage  in  this  specification  had  been  omitted,  and 
the  stud  and  plate  were  applied  to  the  window  of  a  house,  would  an 
action  lie  for  the  infringement  ?J  Clearly  not.  It  constantly  happens 
that  the  specification  goes  beyond  the  title  of  the  patent :  but,  unless 
there  be  anything  to  mislead  the  public,  the  patent  is  not  thereby  ren- 
dered void.  The  patentee  is  bound  in  his  specification  to  give  the  public 
all  the  benefit  of  his  experience,  all  the  knowledge  that  he  has  acquired 
during  the  six  months  which  the  law  gives  him  for  the  purpose  of  ma- 
turing his  invention. 

The  third  objection  is,  that  the  filing  by  the  plaintiff  of  the  previous 

provisional  specification  of  the  17th  of  March,  1858,  and  his  allowing 

,  it  to  expire,  amounted  to  a  dedication  of  the  invention  to  the  public, 

which  he  means  to  rely  at  the  trial  in  support  of  the  pleas  in  the  said  action  or  of  the  inggei- 
tions  of  the  said  declaration  in  the  proceedings  by  scire  facias,  respectively ;  and  at  the  trial 
of  such  action  or  proceeding  by  scire  facias  no  evidence  shall  be  allowed  to  be  given  in  support 
of  any  alleged  infringement,  or  of  any  objection  impeaching  the  validity  of  such  letters  pateiit» 
which  shall  not  be  contained  in  the  particulars  delivered  as  aforesaid :  Provided  always,  that 
the  place  or  places  at  or  in  which  and  in  what  manner  the  invention  is  alleged  to  have  been 
used  or  published  prior  to  the  date  of  the  letters  patent^  shall  be  stated  in  such  particulars : 
Provided  also,  that  it  shall  and  may  be  lawful  for  any  judge  at  chambers  to  allow  such  plain- 
tiff  or  defendant  or  prosecutor  respectively  to  amend  the  particulars  delivered  as  aforesaid,  npoa 
such  terms  as  to  such  judge  shall  seem  fit :  Provided  also,  that,  at  the  trial  of  any  proceeding 
by  scire  facias  to  repeal  letters  patent,  the  defendant  shall  be  entitled  to  begin  and  give  eri- 
dence  in  support  of  such  letters  patent,  and  in  case  evidence  shall  bo  adduced  on  the  part  of 
the  prosecutor  impeaching  the  validity  of  such  letters  patent,  the  defendant  shaU  be  entitled  t» 
the  reply/' 

At  a  subsequent  stage  of  the  argument,  Erie,  G.  J.,  said,  that,  if  amendable,  the  court  weali^ 
if  neoessary,  consider  the  particulars  as  amended. 
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and  prevented  his  obtaining  a  valid  patent  on  any  subsequent  applica- 
tion. It  appears,  that,  on  the  17th  of  March,  1858,  the  plaintiff  deli- 
vered at  the  patent-office  a  provisional  specification  for  ''An  elastic 
cushion  or  fitting  piece  for  windows,  blinds,  shutters,  and  *doors,  r^^qn 
which  is  also  applicable  for  other  purposes."  On  the  10th  of  *- 
April,  he  filed  another  provisional  specification  for  "  certain  improve- 
ments in  the  doors  and  sashes  of  carriages,"  which  contained  three 
other  important  inventions,  and  also  included  the  former,  which  is  varied, 
bat  not  substantially.  The  patent  taken  out  on  this  latter  provisional 
specification,  which  was  afterwards  perfected  by  the  filing  of  a  complete 
specification,  must  be  taken  as  if  sealed  on  the  10  th  of  April,  1858,  up 
to  which  time  there  clearly  had  been  no  publication,  no  dedication  to 
the  public,  of  the  invention  mentioned  in  the  provisional  specification 
of  the  17 tb  of  March.  A  provisional  specification  gives  no  monopoly. 
It  does  not  import  publication ;  still  less  a  dedication  to  the  public. 
The  material  provisions  of  the  Patent  Law  Amendment  Act,  15  &  16 
Vict.  c.  83,  which  are  applicable  to  this  matter,  are  the  6th,  7th,  8thy 
9th,  10th,  11th,  12th,  28d,  24th,  29th,  and  80th  sections.  The  6  th 
section  enacts  that  ''  every  petition  for  the  grant  of  letters  patent  for 
an  invention,  and  the  declaration  required  to  accompany  such  petition, 
shall  be  left  at  the  office  of  the  commissioners,  and  there  shall  be  lefb 
therewith  a  statement  in  writing,  thereinafter  called  the  provisional 
specification,  signed  by  or  on  behalf  of  the  applicant  for  letters  patent,, 
describing  the  nature  of  the  said  invention ;  and  the  day  of  the  deli- 
very of  every  such  petition,  declaration,  and  provisional  specification 
shall  be  recorded  at  the  said  office,  and  endorsed  on  such  petition,  de- 
claration, and  provisional  specification,  and  a  certificate  thereof  given 
to  sach  applicant  or  his  agent ;  and  all  such  petitions,  declarations,  and 
provisional  specifications  shall  be  preserved  in  such  manner  as  the  com- 
missioners may  direct,  and  a  registry  thereof  and  of  all  proceedings 
thereon  kept  at  the  office  of  the  commissioners."  The  7th  section 
enacts  that  "  every  ^application  for  letters  patent  made  under  r^^o 
this  act  shall  be  referred  by  the  commissioners,  according  to  ■- 
snch  regulations  as  they  may  think  fit  to  make,  to  one  of  the  law  offi- 
cers." The  8th  section  enacts  that  '^  the  provisional  specification  shall 
be  referred  to  the  law  officer,  who  shall  be  at  liberty  to  call  to  fiis  aid 
such  scientific  or  other  person  as  he  may  think  fit,  and  to  cause  to  be 
paid  to  such  person  by  the  applicant  such  remuneration  as  the  law  offi- 
cer shall  appoint :  and,  if  such  law  officer  be  satisfied  that  the  provi- 
sional specification  describes  the  nature  of  the  invention,  he  shall  allow 
the  same,  and  give  a  certificate  of  his  allowance,  and  such  certificate 
shall  be  filed  in  the  office  of  the  commissioners,  and  thereupon  the  inven- 
tion therein  referred  to  may,  during  the  term  of  six  months  from  the 
date  of  the  application  for  letters  patent  for  the  said  invention,  be  used 
and  published  without  prejudice  to  any  letters  patent  to  be  granted  for 
the  same,  and  such  protection  from  the  consequences  of  use  and  publi- 
cation is  hereinafter  referred  to  as  provisional  protection:  Provided 
always,  that,  in  case  the  title  of  the  invention  or  the  provisional  specifica- 
tion be  too  large  or  insufficient,  it  shall  be  lawful  for  the  law  officer  to 
whom  the  same  is  referred  to  allow  or  require  the  same  to  be  amended." 
Thus,  the  provisional  specification  is  never  published.  The  9th  section 
enables  the  inventor,  in  lieu  of  a  provisional  specification,  to  file  a  com- 
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plete'specification;  and  this  complete  specification  is  open  to  the  public 
"  The  applicant  for  letters  patent  for  an  invention,  instead  of  leaving 
with  the  petition  and  declaration  a  provisional  specification  as  afore- 
said, may,  if  he  think  fit,  file  with  the  said  petition  and  declaration  an 
instrument  in  writing  under  his  hand  and  seal  (hereinafter  called  a  com- 
plete specification),  particularly  describing  and  ascertaining  the  natore 
*Q941  of  his  said  invention,  and  in  what  manner  *the  same  is  to  be  per- 
-■  formed,  which  complete  specification  shall  be  mentioned  in  such 
declaration,  and  the  day  of  the  delivery  of  every  such  petition,  deck- 
ration,  and  complete  specification  shall  be  recorded  at  the  ofiSce  of  the 
commissioners,  and  endorsed  on  such  petition,  declaration,  and  specifi- 
cation, and  a  certificate  thereof  given  to  such  applicant  or  his  agent, 
and  thereupon,  subject  and  without  prejudice  to  the  provisions  herein- 
after contained,  the  invention  shall  be  protected  under  this  act  for  the 
term  of  six  months  from  the  date  of  the  application,  and  the  applicant 
shall  have  during  such  term  of  six  months  the  like  powers,  rights,  and 
privileges  as  mi^t  have  been  conferred  upon  him  bv  letters  patent  for 
such  invention  issued  under  this  act  and  duly  sealed  as  of  the  day  of 
the  date  of  such  application ;   and,  during  the  continuance  of  such 

Eowers,  rights,  and  privileges  under  this  provision,  such  invention  mij 
e  used  and  published  without  prejudice  to  any  letters  patent  to  he 
granted  for  the  same ;  and,  where  letters  patent  are  granted  in  respect 
of  such  invention,  then,  in  lieu  of  a  condition  for  making  void  such  let- 
ters patent  in  case  such  invention  be  not  described  and  ascertained  hj 
a  subsequent  specification,  such  letters  patent  shall  be  conditioned  to 
become  void  if  such  specification  filed  as  aforesaid  does  not  particularly 
describe  and  ascertain  the  nature  of  the  said  invention,  and  in  whit 
manner  the  same  is  to  be  performed :  and  a  copy  of  every  sueh  compkU 
specification  $haU  be  open  to  the  impection  of  the  publicj  as  hereinafter 
provided  [sec.  29],  from  the  time  of  depositing  the  same,  subject  to 
such  regulations  as  the  commissioners  may  make."  The  10th  section 
enacts,  that,  '^  in  case  of  any  application  for  letters  patent  for  any  in- 
vention, and  the  obtaining  upon  such  application  of  provisional  protec- 
tion for  such  invention,  or  of  protection  for  the  same  by  reason  of  the 
^^qtri  deposit  of  a  ^complete  specification  as  aforesaid,  in  fraud  of  the 
-J*  true  and  first  inventor,  any  letters  patent  granted  to  the  true  and 
first  inventor  of  such  invention  shall  not  be  invalidated  by  reason  of 
such  application,  or  of  such  provisional  or  other  protection  as  aforesaid, 
or  of  any  use  or  publication  of  the  invention  subsequent  to  such  appli- 
cation and  before  the  expiration  of  the  term  of  such  provisional  or  other 
protection."  The  11th  section  enacts,  that,  ^^  where  any  invention  is 
provisionally  protected  under  this  act,  or  protected  by  reason  of  the 
deposit  of  such  complete  specification  as  aforesaid,  the  commissioners 
shall  cause  such  provisional  protection  or  such  other  protection  as  afore- 
said to  be  advertised  in  such  manner  as  they  may  see  fit."  The  12th 
section  enacts,  that,  ^'  the  applicant  for  letters  patent,  so  soon  as  he 
may  think  fit  after  the  invention  shall  have  been  provisionally  protected 
under  this  act,  or,  where  a  complete  specification  has  been  deposited 
with  his  petition  and  declaration,  then  so  soon  as  he  may  think  fit  after 
such  deposit,  may  give  notice  at  the  office  of  the  commissioners  of  his 
intention  of  proceeding  with  his  application  for  letters  patent  for  the 
said  invention^  and  thereupon  the  said  commissioners  shall  cause  his  said 
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application  to  be  advertised  in  such  manner  as  they  may  see  fit ;  and 
any  person  having  an  interest  in  opposing  the  grant  of  letters  patent 
for  the  said  invention  shall  be  at  liberty  to  leave  particulars  in  writing 
of  their  objections  to  the  said  application  at  such  place  and  within  such 
time  and  subject  to  snch  regulations  as  the  commissioners  may  direct." 
By  B.  23  it  is  provided  that  letters  patent  may  be  dated  as  of  the  day 
of  the  application ;  and  by  s.  24,  that  "  any  letters  patent  issued  under 
this  act  sealed  and  bearing  date  as  of  any  day  prior  to  the  day  of  the 
actual  sealing  thereof,  shall  be  of  the  same  force  and  validity  as  if  they 
bad  been  sealed  on  the  day  as  of  which  the  same  *are  expressed  to  r^i/^qa 
be  sealed  and  bear  date :  Provided  always,  that,  save  where  such  ^ 
letters  patent  are  granted  for  any  invention  in  respect  whereof  a  com^ 
plete  specification  has  been  deposited  upon  the  application  for^the  same 
under  this  act,  no  proceeding  at  law  or  in  equity  shall  be  had  upon  such 
letters  patent  in  respect  of  any  infringement  committed  before  the  same 
were  actaally  granted."  The  29th  section  enacts,  that,  *^  the  commis- 
sioners shall  cause  true  copies  of  al!  specifications  {other  than  provisional 
ipecificationa),  disclaimers,  and  memoranda  of  alterations  filed  und^  or 
in  pursuance  of  this  act,  and  of  all  provisional  specifications  after  thi 
term  of  the  provisional  protection  of  the  invention  has  expired,  to  be  open 
to  the  inspection  of  the  public  at  the  office  of  the  commissioners,*'  &c. 
And  the  30th  section  enacts,  that,  ^^  the  commissioners  shall  cause  to 
be  printed,  published,  and  sold,  at  such  prices  and  in  such  manner  as 
they  may  think  fit,  all  specifications,  disclaimers,  and  memoranda  of 
alterations  deposited  or  filed  under  this  act ;  and  such  specifications  {not 
being  provisional  specifications)^  disclaimers,  and  memoranda  respect- 
ively shall  be  so  printed  and  published  as  soon  as  conveniently  may  b^ 
after  the  filing  thereof  respectively,  and  all  such  provisional  specified- 
lions  shall  be  so  printed  and  published  as  soon  as  conveniently  may  b4 
after  the  expiration  of  the  provisional  protection  obtained  in  respect  thers'^^ 
ofy*  &c.  These  provisions  clearly  show  that  during  the  six  months  in 
which  the  invention  is  provisionally  protected,  there  is  no  publication  or 
dedication  thereof  to  the  public.  Here,  the  patentee  has  his  monopoly 
only  from  the  10th  of  April,  1858.  There  was  no  period  before  that 
day  at  which  the  invention  could  be  said  to  have  been  made  public. 

Then,  it  is  contended  on  the  part  of  the  defendant  that  the  learned 
judge  misdirected  the  jury,  in  telling  *them  that  the  manufactur-  rMn^ 
ing  of  some  of  the  patented  articles  as  patterns,  and  the  exhibi-  '- 
tion  of  them  for  the  purpose  of  obtaining  orders,  though  no  orders  were' 
obtained,  and  none  of  the  patented  articles  were  sold,  was  a  user  and  a 
violation  of  the  patent.  The  jury  here  found  that  the  articles  in  ques^ 
tion  were  manufactured  by  the  defendant  for  sale.  That  clearly  was  an 
infringement.  In  Jones  v.  Pearce,  1  Webster's  P.  0. 121,  the  defendant 
had  made  a  pair  of  wheels  upon  the  principle  of  the  plaintiff's  patent': 
and,  in  answer  to  a  question  from  the  jury,  Patteson,  J.,  said:  *^If  he 
did  actually  make  these  wheels,  his  making  them  would  be  a  sufficient 
infringement  of  the  patent,  unless  he  merely  made  them  for  his  own 
amusement,  or  as  a  model."(a)  There  was,  therefore,  clearly  no  wrong 
ruling  in  point  of  law.     Any  manufacture  which,  if  it  took  place  before 

(a)  speaking  of  thu  case,  the  same  learned  Judge  says,  in  Mintor  r.  WiUiams,  4  Ad.  A  & 
2M  (B.  C.  L.  R.  ToL  31),  "No  contest  arose  on  that  point." 
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the  grant,  would  invalidate  the  patent,  will  constitute  an  infringement, 
if  it  take  place  after  the  date  of  the  grant. 

Shee^  Serjt.y  Hindmarch^  David  Keane^  and  CMffitSy  in  support  of 
the  rule. — Assuming  the  patent  to  be  void,  is  the  licensee  liable  upon  the 
facts  found  by  the  jury?  The  contract  declared  upon  is  a  contrtct 
entered  into  by  a  man  who  has  filed  a  provisional  specification,  and  who 
is,  in  consideration  of  his  giving  to  the  defendant  an  exclusive  right  to 
manufacture  a  completely  patented  article,  to  receive  a  minimum  royalty 
of  lOOL  per  annum  for  three  years.  The  patentee  is  not  to  be  entitled 
to  this  royalty  unless  he  does  that  which  he  on  his  part  undertakes  to 
do,  viz.,  to  give  the  defendant,  as  the  consideration  for  his  contract,  an 
*6981  ®^^^^8^^®  right  to  the  use  of  the  invention  which  he  has  *proTi» 
•^  sionally  specified,  and  which  he  is  about  to  perfect  by  filing  a 
complete  "ispecificat ion.  If  the  thing  which  he  professes  to  grant  has  no 
valid  existence,  the  whole  consideration  for  the  defendant's  promise  fails. 
The  cases  relied  on  by  the  plaintiff  are  altogether  distinguishable.  In 
Hall  V.  Conder,  2  C.  B.  N.  S.  22  (E.  C.  L.  R.  vol.  89),  and  Smith  r. 
NeaJ,  2  C.  B.  N.  S.  67,  the  subject-matter  of  the  bargain  was  an  inven- 
tion the  patent  for  which  had  gone  through  the  second  stage.  In  each 
of  them,  the  defendant  knew  what  he  bargained  for :  he  deliberately  con- 
tracted for  the  thing  which  he  had.  Here,  however,  the  defendant  con- 
tracts to  pay  the  stipulated  royalty  only  in  the  event  of  the  plaintiff's 
giving  him  the  exclusive  right  he  engaged  to  give  him.  Without  this 
there  is  no  consideration.  [Btles,  J. — At  least  the  defendant  gets  the 
exclusive  use  of  the  invention  as  against  the  inventor.]  The  same  argu- 
ment might  have  been  urged  in  Chanter  v.  Leese,  4  M.  &  W.  811,t  ^ 
M.  &  W.  698.t  Lord  Abinger  there  says :  "  The  party  contracting  to 
pay  his  money  is  under  no  obligation  to  pay  for  a  less  consideration 
than  that  for  which  he  has  stipulated."  The  consideration  for  the  de- 
fendant's promise  is  whole  and  entire.  [Erle,  C.  J. — Suppose  the 
licensee  has  had  the  benefit  of  the  patent  for  the  whole  term,--couId  he 
then  turn  round  and  say  that  he  is  not  liable  for  the  stipulated  royalty 
because  the  patent  was  void  ?]  Lawes  v.  Purser,  6  Ellis  k  B.  930  (E. 
G.  L.  B.  vol.  88),  shows  that  he  could  not.  But  there  the  declaration 
was  founded  upon  an  executed  consideration :  here,  all  is  executory.  In 
Hayne  v.  Maltby,  3  T.  R.  438,  A.  asserting  that  he  had  a  right  to  s 
patent  machine  covenanted  with  B.  that  he  should  use  it  in  a  particular 
manner,  in  consideration  of  which  B.  covenanted  that  he  would  not  use 
any  other :  in  an  action  by  A.  on  the  covenant,  it  was  held  that  B.  was 
not  estopped  by  his  covenant  from  pleading  in  bar  to  the  action  that  the 
*6QQ1  '^^^^^^^'^  *wa8  not  new,  or  that  the  patentee  was  not  the  inventor; 
^  but  that  he  might  thus  show  the  patent  to  be  void.  [Byles,  J. 
-—It  is  difficult  to  reconcile  that  with  Lawes  r.  Purser,  6  Ellis  k  B.  930 
(E.  C.  L.  R.  vol.  88).  6^oye.— Bowman  v.  Taylor,  2  Ad.  &  E.  279 
(E.  C.  L.  R.  vol.  29),  4  N.  &  M.  264  (E.  C.  L.  R.  vol.  30),  and  numer- 
ous other  cases,  lay  down  a  different  doctrine.] 

The  patent  was  substantially  void.  The  specification  claims  the  meUl 
fittings  themselves  as  well  as  the  mode  of  applying  them :  and  the  stud 
and  plate  were  confessedly  old.  The  stud  and  plate  are  minutely  d^ 
scribed ;  and  the  inventor  concludes  by  specifically  claiming  as  his  inven- 
tion 'Uhe  metal  fittings  and  the  mode  of  applying  the  same."  If  any 
part  of  the  thing  claimed  is  old,  or  if  the  specification  so  mixes  up  vh&t 
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is  new  with  what  is  old  that  it  is  left  in  doubt  what  the  thing  claimed  is, 
the  patent  is  void  altogether.     In  Holmes  v.  The  London  and  North 
Western  Railway  Company,  12  C.  B.  831  (E.  C.  L.  R.  vol.  74),  1  Mac- 
rory's  P.  G.  4,  a  specification  of  an  invention  of  '^  an  improved  turning- 
table  for  railway  purposes"  described  the  alleged  invention  ^' to  consist 
in  supporting  the  revolving  plate  or  upper  platform  of  the  turning  table, 
ss  also  its  stays,  braces,  arms,  and  supports,  on  the  top  of  a  fixed  post, 
well  braced,  and  resting  on  or  planted  in  the  ground,  the  top  of  which 
post  forms  a  pivot  for  the  table  to  turn  on,  while  support-arms  radiating 
from  a  framework  (the  weight  of  which  is  also  sustained  on  the  post) 
moving  round  the  bottom  part  of  the  post  with  friction  rollers^  and 
fastened  to  the  outer  edges  of  the  plate^  stay  the  plate  at  all  sideSy  and 
keep  it  steady^  to  receive  the  superincumbent  weight  of  carriages  or  what- 
soever is  to  be  turned  upon  it  ;*'  and,  after  describing  the  drawings,  the 
specification  concluded  thus, — ^^  Now,  whereas  I  claim  as  my  invention 
the  improved  turning-table  hereinbefore  described,  and  such  my  inven- 
tion being  to  the  best  of  my  knowledge  and  belief  entirely  new,  and 
*neTer  before  used  in  England,  &c.,  I  do  declare  this  to  be  my  rj^yAA 
specification  of  the  same,  and  that  I  do  verily  believe  this  my  ^ 
specification  doth  comply  in  all  respects,  fully  and  without  reserve  or 
disguise,  with  the  proviso  in  the  hereinbefore  in  part  recited  letters 
patent  contained ;  wherefore,  I  hereby  claim  to  maintain  exclusive  right 
and  privilege  to  my  said  invention :"  and  it  was  held  that  the  specifica- 
tion claimed  the  whole  combination  as  new;  and, — a  jury  having  found 
that  the  only  novelty  consisted  of  the  suspending-rods  (all  the  rest  hav- 
ing been  substantially  described  in  the  specification  of  a  patent  previously 
granted  to  another  person), — that  the  defendant,  in  an  action  for  ab 
alleged  infringement,  was  entitled  to  a  verdict  on  a  plea  taking  issue  on 
the  sufficiency  of  the  specification.     So,  in  Tetley  v.  Easton,  2  Ellis  k 
B.  956  (E.  C.  L.  R.  vol.  75),  it  was  held  that  a  patentee  describing  his 
invention  in  the  specification  is  to  be  taken  to  claim  as  part  of  his  inven- 
tion all  which  he  describes  as  the  means  by  which  it  is  to  be  carried  into 
effect,  unless  he  clearly  expresses  a  contrary  intention.     That  was  an 
action  for  an  alleged  infringement  of  a  patent  for  certain  improvements 
in  machinery  for  raising  and  impelling  water,  in  which  issues  were  taken 
on  the  plaintiff'  being  the  first  inventor,  and  on  the  novelty  of  the  inven- 
tion.    The  specification  described  a  machine  in  which  water  was  raised 
and  impelled  by  the  action  of  centrifugal  force,  through  the  revolution 
of  a  hollow  wheel  revolving  in  a  manner  therein  described.     The  specifi- 
cation did  not  show  clearly  that  the  wheel  was  itself  not  claimed  as  part 
of  the  invention.     On  the  trial,  it  appeared  that  the  raising  of  water  by 
centrifugal  force  acting  through  the  revolution  of  a  hollow  wheel  was 
previously  known ;  but  there  was  evidence  that  the  manner  in  which  it 
revolved  in  the  plaintiff's  machine  was  new.     The  judge  directed  a  ver- 
dict for  *the  defendant  on  the  two  issues  on  the  novelty :  and  it  rmnM 
was  held,  that,  for  the  reason  above  stated,  the  direction  was  ^ 
right,  as  the  claim  must  be  taken  to  include  the  wheel.     [Erle,  G.  J.— 
There  is  no  dispute  about  the  law ;  the  only  difficulty  is  as  to  the  appli- 
cation of  it] 

Then,  as  to  the  second  point  in  the  rule,  viz.  that  the  specification  is 
larger  than  the  title  of  the  patent.  The  title  is,  for  an  invention  of 
^'certain  improvements  in  the  doors  and  sashes  of  carriages,'*  and  the 
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fpecificatioD  extends  to  all  hanging  doors  or  casements,  as  well  as  to 
Carriage  doors.  It  says,  *'  The  pad  or  frame  so  constructed  may  be 
moanted  on  or  fixed  to  the  face  or  edge  of  a  sliding  sash  or  glass  frame, 
or  on  the  rebate  or  frame  in  which  they  slide,  or  upon  the  face  of  t 
lianging  door  or  casement,  or  to  the  face  of  the  rebate  or  pillar  frame 
of  a  door  upon  the  shutting  side,  or  at  the  top  or  bottom  thereof.  When 
applied  to  sliding  sashes  or  glass  frames,  these  elastic  pads  or  cushions 
will  keep  them  securely  pressed  against  the  frames,  and  preTent  the 
rattle,  jar,  and  other  inconveniences  and  annoyances  so  much  complained 
of,  more  particularly  in  public  vehicles  and  railway  carriages.  When 
applied  to  hanging  doors,  the  shock  produced  by  slamming  is  avoided, 
and  they  also  keep  the  fastenings  of  railway  and  other  carriage  doors 
more  secure,  and  prevent  injury  thereto,  by  preventing  the  wear  of 
hinges  and  handles  which  occurs  from  this  cause."  [Bylbs,  J. — It  is 
not  enough  to  show  that  the  specification  will  include  something  which 
is  not  covered  by  the  title :  to  sustain  this  objection,  you  must  show  that 
the  claim  extends  to  every  sort  of  hanging  door.J  Croll  v.  Edge, 
9  C.  B.  479  (E.  C.  L.  B.  vol.  67),  is  precisely  in  point.  There,  the  pUio- 
tiff  declared  against  the  defendant  for  an  alleged  infringement  of  t 
patent  for  ^improvements  in  the  manufacture  of  gas  for  the  purpose  of 
illumination,  and  in  the  apparatus  used  when  transmitting  and  measariag 
*7091  V^**     ^^^  defendant  ^pleaded, — fourthly,  that  the  plaintiff  did 

-I  not  particularly  describe  his  invention,  and  in  what  manner  the 
same  was  to  be  performed,  &c., — sixthly,  that  the  invention  described 
in  the  specification  was  a  different  invention  from  that  for  whidi  the 
}etter8  patent  were  granted,  by  reason  whereof  the  letters  patent  were 
Void.  At  the  trial,  the  plaintiff  put  in  a  specification,  the  title  of  which 
described  the  invention  to  be  of  '^  improvements  in  the  manufacture  of 
gas  for  illumination,  and  in  the  apparatus  used  therein  and  when  trans- 
mitting and  measuring  gas;"  and  which  stated  it  to  relate, — '* first,  to  a 
mode  of  manufacturing  gas  for  the  purpose  of  illumination, — secondly, 
to  improvements  in  setting  and  heating  clay  retorts  for  making  coal 
gas, — thirdly,  to  a  mode  of  manufacturing  clay  retarte^ — ^fourthly,  to 
improvements  in  apparatus  for  measuring  gas  when  it  is  being  trans- 
mitted to  the  consumer:"  and  it  was  held  that  there  was  a  material 
variance  between  the  invention  specified  and  that  described  in  title  of 
the  letters  patent;  and,  consequently,  that  the  letters  patent  were  void; 
and  that  the  objection  was  available  under  either  the  fourth  or  the  sixth 
ple'a.  Maule,  J.,  in  delivering  the  judgment  of  the  court,  there  said: 
**Any  person  reading  the  specification  for  the  purpose  of  ascertaining 
jrheLt  the  patentees  claimed  as  their  exclusive  right,  would  see  without 
doubt  that  a  material  branch  of  their  claim,  and  of  the  patent  the  speci- 
fication of  which  they  were  professing  to  enrol,  was,  an  improvement  in 
apparatus  used  in  the  manufacture  of  gas.  Now,  no  patent  at  all  had 
l^een  granted  to  them  for  that;  and  it  appears  to  us  to  be  difficult  to 
suppose  that  the  enrolling  a  specification  in  the  terms  here  used  can 
have  been  intended  as  otherwise  than  an  attempt  on  the  part  of  the 
grantees  to  remedy  an  oversight,  and  so  to  alter  and  enlarge  the  patent 
^^^A-i  It  seems  to  us  that  they  have  ^specified  for  a  more  extensive  and 

*'  a  different  patent  from  that  which  was  granted  to  them." 
[Keating,  J. — The  specification  there  described  something  altogether 
foreign  from  that  which  the  title  of  the  patent  indicated.    Is  this  any- 


COMMON  BENCH  REP04T8.    (8  X  SCOTT,    N.  8)        708 

thing  more  than  a  suggestion  of  a  possibly  more  extensive  applicability 
of  the  patent  than  the  patentee  intends  to  claim  ?]  It  is  submitted  that 
it  is  not  such  a  specification  as  to  be  a  due  compliance  with  the  condition 
upon  which  the  patent  is  granted.  The  true  principle  is  that  laid  down 
by  Lord  Eldon  in  Hill  v.  Thompson  (8  Meriv.  626),  1  Webster's  P.  C. 
235,  237, — ^'  If  a  patentee  seeks  by  his  specification  any  more  than  be 
is  strictly  entitled  to,  his  patent  is  thereby  rendered  ineffectual,  even  to 
the  extent  to  which  he  would  be  otherwise  fairly  entitled.  On  the  other 
hand,  there  may  be  a  void  patent  for  a  new  combination  of  materials 
previously  in  use  for  the  same  purpose,  or  for  a  new  method  of  applying 
such  materials.  But,  in  order  to  its  being  effectual,  the  specification 
must  clearly  express  that  it  is  in  respect  of  such  new  combination  or 
application,  and  of  that  onlj/j  and  not  lay  claim  to  the  merit  of  original 
invention  in  the  use  of  the  materials.  If  there  be  a  patent  both  for  a 
machine  and  for  an  improvement  in  the  use  of  it,  and  it  cannot  be  sup- 
ported for  the  machine,  although  it  might  for  the  improvement  merely, 
it  is  good  for  nothing  altogether,  on  account  of  its  attempting  to  cover 
too  much. 

4.  On  the  17th  of  September,  1858,  when  the  provisional  protection 
acquired  by  the  filing  of  the  provisional  specification  of  the  17th  of 
March  expired,  the  invention  became  the  property  of  the  public,  the 
inventor  having  failed  to  proceed  within  the  period  prescribed  by  the 
statute:  15  k  16  Vict.  c.  83,  ss.  6,  80.  If  it  were  competent  to  the 
patentee  thus  to  delay  his  proceedings,  he  might  by  postponing  the  filing 
of  the  ^second  provisional  specification  until  the  16th  of  October,  r^nnA 
have  secured  a. prolongation  of  his  patent  for  an  extra  period  of  ■- 
six  months.  Bv  such  a  course,  too,  the  patentee  protracts  the  period 
for  payment  of  stamp  duties.  [Keating,  J. — ^These  considerations 
might  possibly  justify  the  Lord  Chancellor  in  declining  to  seal  the 

?itent:  but  can  they  affect  the  validity  of  the  patent  when  sealed?] 
he  second  application  varies  the  title  of  the  invention. 

Then,  as  to  the  direction  of  the  learned  judge  as  to  the  alleged  user. 
In  no  case  has  the  mere  making  of  patterns,  or  the  exposing  or  offering 
for  sale  of  the  patent  article,  been  held  an  infringement  of  the  patentee's 
right:  Minter  v.  Williams,  4  Ad.  k  E.  251  (B.  G.  L.  R.  vol.  81),  5  N.  &;  M. 
647  (E.  C.  L.  R.  vol.  86).  [Erle,  C.  J. — An  innocent  importer  has  been 
held  not  liable.]  The  things  which  were  made  were  merely  manufac- 
tured for  the  purpose  of  being  exhibited  as  samples.  [Byles,  J. — The 
jury  found  that  they  were  manufactured  for  sale,  and  that  the  defendant 
endeavoured  to  sell  them :  and  I  told  them,  that,  that  being  so,  there 
had  been  a  user  of  the  patent.] 

All  the  objections  are  substantially  pointed  at  in  the  notice  of  objec* 
tions,  which  it  has  repeatedly  been  held  is  not  to  be  construed  with  all 
the  strictness  of  a  special  demurrer.  It  is  enough  if  it  gives  substantial 
information  to  the  patentee  as  to  what  it  is  he  is  called  upon  to  defend. 
And  here  it  is  quite  clear  that  the  plaintiff  came  prepared  to  meet  all 
the  objections  which  were  urged  against  him.  There  was  no  suggestion 
at  the  trial  that  he  was  taken  by  surprise.  Cur,  adv.  vult. 

Erlb,  C.  J.,  now  delivered  the  judgment  of  the  court: — 

Upon  this  rule  for  entering  the  verdict  for  the  ^defendant  on  r^YQc 
the  third  plea,  he  has  contended  that  the  patent  there  mentioned  '- 
was  void. 
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The  patent  was  for  "Improvements  in  the  doors  and  sashes  of  car- 
riages;" and  it  comprised  three  distinct  inventions.  The  first  related 
to  a  mode  of  applying  elastic  pads,  the  second  to  a  mode  of  applying 
certain  metal  fittings  to  sashes,  and  the  third  to  a  construction  of  hinges. 

The  principal  objection  related  to  the  second  of  these  inventions,  tnd 
depends  upon  the  construction  to  be  put  upon  these  words, — ''  I  claim 
the  metal  fittings  and  the  mode  of  applying  the  same  described  herein 
as  the  second  part  of  my  invention."  If  the  true  construction  is,  that 
the  metal  fittings  are  claimed  separately  from  the  mode  of  applying  the 
same,  the  patent  is  void  for  want  of  novelty ;  the  jury  having  found  that 
the  metal  fittings  by  themselves  are  old  but  that  the  mode  of  applying 
them  is  new.  Then,  are  the  metal  fittings  claimed  separately?  We 
think  not.  The  context  expresses  that  one  part  of  the  invention  consists 
of  the  metal  fittings  and  the  mode  of  applying  them  described  herein. 
If  the  patentee  meant  to  claim  the  metal  fittings  as  one  separate  part, 
and  the  mode  of  applying  them  as  another  part,  his  words  do  not  express 
that  meaning. 

In  respect  of  the  first  part  of  his  invention,  consisting  of  elastic  pads 
and  the  mode  of  applying  them,  he  has  subdivided  his  invention  into  a 
separate  claim  for  the  pads,  and  a  separate  claim  for  the  mode  of  apply- 
ing them.  If  he  had  meant  the  same  with  respect  to  his  second  iuFen- 
tion,  he  would  naturally  have  used  the  same  form.  The  grammatical 
construction  makes  the  metal  fittings  and  the  mode  of  applying  them 
one  subject,  of  which  the  words  "herein  described"  is  one  predicate. 
*70f)1  ^^^  construction  be  adopted  that  they  are  separate  ^claims, 

-'  it  is  necessary  to  read  the  claim  thus, — "  The  metal  fittings  herein 
described,  and  the  mode  of  applying  them  herein  described,"  that  is,  to 
add  words,  in  order  to  support  the  construction. 

The  plaintiff's  construction  gives  effect  to  every  word  in  its  ordinary 
meaning.  The  defendant's  construction  seems  to  us  scarcely  consistent 
with  the  words  as  they  stand. 

If  the  effect  of  each  construction  is  considered,  according  to  the  plain- 
tiff's, the  patent  is  valid;  according  to  the  defendant's,  it  is  obviously 
void:  for,  if  "the  metal  fittings"  are  taken  to  mean  all  metal  fitUDgs 
consisting  of  two  plates  adjusted  with  stud  and  slot,  such  a  claim  would 
be  futile,  as  plates  so  adjusted  are  notoriously  old.  If  the  claim  is  for 
"the  metal  of  fittings  herein  described,"  it  is  equally  futile;  no  metal 
fittings  taken  by  themselves  are  specified  so  that  an  infringement  could 
be  proved.  There  is  no  description  of  size,  or  weight,  or  form,  or  mate- 
rial, separately ;  but  the  plates  are  described  in  their  application  so  ts 
to  produce  the  desired  result:  the  stud  plate  is  to  be  fitted  on  the  sash, 
the  slot  plate  on  the  sash  groove;  and  they  are  to  be  so  mutually 
adjusted  as  to  confine  the  sash  to  the  side  of  its  groove.  The  descrip- 
tion of  the  metal  fittings  is  inseparably  interwoven  with  the  mode  of 
applying  them. 

In  the  claim  they  may  be  taken  to  be  combined.  The  patentee  must 
have  intended  that  the  patent  should  be  valid.  The  construction  which 
has  that  result  is  more  probable  than  that  which  assumes  extreme  igno- 
rance in  respect  of  metal  fittings,  or  extreme  confusion  in  describing 
particular  metal  fittings. 

We  were  pressed  with  the  argument,  that,  in  the  agreement  made  by 
the  plaintiff  before  the  complete  specification  was  filed,  the  metal  plates 
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are  made  a  separate  subject  of  royalty, — id.  for  each  pair:  but  we 
'^coDsider,  that,  in  this  stipulation,  the  payment  for  each  pair  of  r^nQn 
plates  included  the  license  for  applying  them  to  the  sashes  of  ^ 
carriages  in  the  manner  described  in  the  patent:  and,  as  we  think  this 
is  the  true  construction,  it  is  not  necessary  to  go  into  the  question 
whether  the  list  of  objectigns  gave  notice  of  this  objection,  nor  into  the 
question  whether  either  the  first  count  of  the  declaration  or  the  second 
couDt  in  indebitatus  assumpsit  for  the  use  of  the  patent,  might  not  bo 
Bostained,  if  the  defendant  had  any  benefit,  or  the  plaintiff*  any  detriment 
amounting  to  a^  consideration. 

The  second  ground  of  objection  was,  that  the  specification  claimed 
more  than  the  patent.  The  title  was  '*  for  certain  improvements  in  the 
doors  and  sashes  of  carriages."  In  the  specification,  it  is  stated  that 
**  I  have  shown  my  invention  as  applied  to  railway-carriage  doors  and 
window-fittings,  although  they  are  equally  applicable  to  the  doors  and 
windows  of  any  other  description  of  carriage,  or  in  any  position  where 
windows  and  doors  are  subject  to  jar  and  vibration."  We  consider  that 
these  words  indicating  that  the  invention  may  be  applied  to  other  doors 
and  windows  than  those  belonging  to  carriages,  do  not  indicate  that  the 
patentee  intended  to  claim  by  his  specification  such  possible  application 
to  be  comprised  in  his  patent. 

The  invention  specified  and  claimed  is  truly  an  improvement  in  the 
doors  and  windows  of  carriages,  not  the  less  because  it  is  also  applicable 
to  other  doors  and  windows.  It  seems  to  us  reasonable  that  the  claim 
should  be  construed  with  reference  to  the  title,  and  confined  accordingly 
to  the  doors  and  windows  of  carriages.  The  present  case  has  no  analogy 
to  the  decision  in  this  court  in  Croll  v.  Edge,  9  C.  B.  479,  where  the 
patent  was  in  efiect  for  improvements  in  the  apparatus  for  the  r4i>7AQ 
'^'transmission  of  gas,  and  the  specification  was  for  improvements  *- 
in  the  apparatus  for  the  manufacture  and  also  in  that  for  the  transmission 
of  gas.  The  specification,  therefore,  related  to  an  apparatus  additional 
to  and  beyond  that  referred  to  in  the  title.  Here,  the  title  and  the 
specification  relate  to  one  and  the  same  apparatus. 

The  third  objection  was,  that  the  provisional  specification  relating  to 
the  elastic  pads,  delivered  in  on  the  17th  of  March,  rendered  ibopera- 
ti?e  the  provisional  specification  delivered  in  on  the  10th  of  April,  and 
therefore  rendered  void  the  patent  granted  on  the  10th  of  October 
founded  on  the  specification  of  the  10th  of  April,  which  was  either  void 
ah  initio  or  became  void  on  the  17th  of  September,  when,  it  is  contended, 
the  invention  specified  on  the  17th  of  March,  and  afterwards  abandoned, 
became  dedicated  to  the  public. 

But  we  are  of  opinion  that  a  provisional  specification  abandoned  does 
not  become  public  by  abandonment.  The  statute  15  &  16  Vict.  c.  88, 
8.  29,  authorizes  the  publication ;  but,  until  that  event,  it  is  not  public. 

Furthermore,  although  the  first  provisional  specification  may  afford 
an  objection  either  to  receiving  a  second  for  the  same  invention,  or  to 
granting  a  patent  for  the  invention  after  the  first  specification  has 
expired,  there  is  no  principle  of  law,  and  no  enactment,  making  the 
patent  vvid  if  it  is  so  granted ;  and,  on  the  contrary,  s.  24  enacts  that 
the  patent  dated  as  of  the  day  the  provisional  specification  was  delivered 
in  shall  be  of  the  same  force  and  validity  as  if  it  had  been  sealed  on 
that  dav 
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This  patent  is  dated  as  of  the  10th  of  April.  On  that  day  the  pro- 
tection given  under  the  specification  of  the  17tb  of  March  existed:  and 
the  patent  is  valid  by  the  operation  of  this  section. 
*70Q1  ^'^  ^^^  objections  to  the  validity  of  the  patent  in  oar  ^opinioa 
-■  fail.  It  therefore  becomes  unnecessary  to  consider  whether  the 
relation  between  the  parties  to  the  license  created  any  obstacle  against 
the  defendant  as  to  disputing  the  validity  of  the  patent. 

On  these  grounds  we  think  that  the  rule  should  be  discharged. 


Rule  discharged. 


In  the  Matter  of  the  Complaint  of  FREDERICK  RANSOME  against 
THE  EASTERN  COUNTIES  RAILWAY  COMPANY.    May  29. 

Bj  their  scale  or  Uriff,  a  railway  company  dirided  the  places  throagh  which  their  lines  pusel 
into  districts,  and  charged  at  a  reduced  rate  per  ton  for  coals  carried  a  giren  distance  from 
Peterborough  or  Ipswich  respectively,  when  consigned  in  full  train  loads  of  200  tonserSS 
tmcks.  The  advantage  of  ^is  reduced  rate  was  given  to  persons  consigning  coals  iroa 
Peterborough  to  one  of  these  districts  in  fhll  train  loads,  though  on  their  arrival  at  Csn- 
bridge  the  company  for  their  own  convenience  thought  fit  to  break  up  the  train,  and  cany 
about  one  third  of  it  forward  by  the  ordinary  goods  trains, — the  whole  consignment,  hov- 
ever,  ultimately  finding  its  way  into  the  district  to  which  it  was  addressed  by  the  eoDsignw: 
— Held,  that  this  was  not  giving  any  undue  preference  to  the  Peterborough  eoal-dealen,  or 
imposing  any  undue  pr^udioe  on  the  Ipswich  dealers ;  although  the  latter  were  uoaUt  to 
avail  themselves  of  the  lower  rate  of  charge  for  coals  consigned  by  them  to  the  same  dis> 
trict,  by  reason  of  the  insnfllciency  of  the  demand  for  sea-borne  coals  at  the  places  comprised 
therein. 

Power,  Q.  C,  in  Easter  Term  last,  obtained  a  rule  calling  upon  the 
Eastern  Counties  Railway  Company  to  show  caase  why  a  writ  of  injoao- 
tion  should  not  issue  against  them  pursuant  to  the  Railway  and  Caoil 
Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  enjoining  the  said  Eastern  Coqd- 
ties  Railway  Company  to  desist  from  charging  the  Peterborough  coal- 
dealers  for  the  carriage  of  coals  brought  from  Peterborough  to  or  towards 
Needham-Market,  Stdwmarket,  Elmswell,  Thurston,  Bury  St.  Edaiunda, 
Hadleigh,  Mollis,  and  Diss,  in  quantities  of  less  than  200  tons  or  35 
trucks,'  according  to  the  rates  specified  in  the  tariff  for  the  carriage  of 
coals  in  entire  trains  of  200  tons  or  35  trucks,  and  not  according  to  the 
rates  in  the  said  tariff  for  the  carriage  of  coals  in  less  quantities  thtn 
*7101  ^^^  ^^^^  ^^  ^^  trucks ;  and  to  desist  from  ^giving  an  undue  pre- 
^  ference  to  the  Peterborough  coal-dealers  in  respect  of  the  car- 
riage of  coals  brought  from  Peterborough  to  or  towards  Ipswich,  Need- 
ham-Market,  Stowmarket,  Elmswell,  Thurston,  Bury  St.  Edmunds, 
Hadleigh,  Mollis,  and  Diss ;  and  to  desist  from  subjecting  the  said  Fre- 
derick Ransome  and  the  Ipswich  dealers  in  sea-borne  coals  to  undue 
disadvantage  in  respect  of  the  carriage  of  coals  from  Ipswich  to  or 
towards  Needham-Market,  Stowmarket,  Elmswell,  Thurston,  Bury  St 
Edmunds,  Hadleigh,  Mollis,  and  Diss, — with  costs. 

The  motion  was  founded  upon  voluminous  affidavits  going  through  all 
the  matters  detailed  on  the  former  occasions.(a)  The  material  additional 
matter  was  that  contained  in  the  affidavits  of  Frederick  Ransome,  John 
Bradley  Qeard,  and  Alfred  Staff  Prior.(6) 

(a)  1  0.  B.  N.  S.  437  (E.  C.  L.  R.  rol.  87),  4  C.  B.  N.  8. 135, 159  (B.  C.  L.  R.  rol.  93). 
(6)  The  rale  was  originally  granted  in  Hilary  Term  last  upon  the  affidarits  of  Kanswii^ 
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The  affidavit  of  Mr.  RaDsome,  after  going  through  the  hi8tor7  of  hia 
dealings  with  the  company,  stated  as  follows: — That  the  said  coals  car- 
ried by  the  company  for  the  inland  coal-denlers  start  from  Peterborongb 
in  special  trains,  but  not  consisting  of  85  trucks  or  200  '^tons:  ^^^'T^1 
That,  when  the  train  reaches  Cambridge,  which  is  distant  from  *- 
Peterborough  forty-five  miles,  the  said  train  no  longer  remains  a  special 
or  full  coal  train,  and  such  coals  as  are  not  left  at  Cambridge  are  taken 
on  from  that  place  to  the  aforesaid  places  and  districts  by  different 
engines,  and  form  part  of  the  ordinary  goods  trains,  and  coals,  mer- 
chandise! and  cattle  are  mixed  up  together  in  the  same  trains,  so  as  to 
keep  up  as  nearly  as  may  be  a  convenient  load  for  the  engine :  That 
the  carrying  ot  coals  from  Peterborough  and  from  Ipswich  to  the  afore- 
Baid  places  at  which  the  complainant  dealt  in  coals,  and  the  coal  traffic 
to  those  places,  could  not  be  conducted  otherwise  than  by  trains  stopping 
successively  at  each  station,  dropping  the  trucks  of  coals  required  there, 
and  passing  onwards  with  a  continually  diminishing  load  of  coals :  That, 
in  the  districts  in  which  the  places  at  which  the  complainant  dealt  in 
coals  as  aforesaid  were  situate,  there  was  a  ccMisiderable  traffic  in  corn, 
malt,  lime,  and  other  articles  in  the  direction  of  and  to  Ipswich,  for 
exportation,  and  there  was  therefore  a  profitable  employment  for  trucks 
or  wagons  in  which  the  complainant's  coals  were  conveyed  to  such  places 
returning  in  the  direction  of  or  to  Ipswich  from  such  places  as  aforesaid, 
and  such  trucks  or  wagons  were  constantly  profitably  employed  by  the 
said  railway  company  in  such  return  journey  to  Ipswich  ;  but  that  the 
trucks  or  wagons  forming  train-loads  of  coals  from  Peterborough  were 
and  had  to  hd  conveyed  back  to  Peterborough  empty :  That  tne  said 
railway  company  could  not  carry  the  complainant's  coals  from  Ipswidi 
to  places  where  he  dealt  in  coals  as  aforesaid  in  special  trains  of  85 
trucks  or  200  tons,  as  they  had  not  sufficient  engine  power  and  rolling 
stock  for  that  purpose ;  and  that,  upon  the  few  occasions  when  the  com^ 
plainants  bad  been  able  to  send  into  one  district  from  Ipswich  a  full 
train  load  of  35  trucks  or  200  tons  *of  coals,  and  had  tendered  r^YlS 
such  quantity  of  coals  to  the  company,  the  said  company  had  *- 
not  carried  such  200  tons  of  coal  in  an  entire  train,  but  had  carried  the 
same  by  the  ordinary  goods  train. 

Mr.  Geard's  affidavit  stated,  that,  on  the  7th  of  March,  1860,  he  went 
from  Ipswich  to  Peterborough  by  the  railways  worked  by  the  Eastern 
Counties  Railway  Company,  and  during  his  journey  he  observed  that 
almost  all  the  goods  trains  which  he  passed  between  Ipswich  and  Cam- 
bridge had  trucks  of  inland  coals  attached  to  them  :  That,  at  about  half 
past  11  o'clock  in  the  forenoon  of  the  said  7th  of  March,  he  saw  at  the 
Thurston  station  a  goods  train  with  trucks  of  the  Norfolk  and  Eastern 
Counties  Coal  Company  (which  is  the  same  company  as  was  originally 
carried  on  under  the  name  or  firm  of  Messrs.  E.  k  A.  Prior  &  Co.),  laden 

Geard,  and  Robinson  only.  But  in  Euter  Term,  in  eonsequenoe  of  somtthing  which  the  eom- 
plAinnnt  bad  learned  since  that  mle  was  granted,  Power  applied  for  leave  to  file  an  additional 
affldavit,  ris.  that  of  Prior.  Bnt  Brie,  0.  J.,  said :  The  mle  was  obtained  pn  a  specific  gronndr 
frhieh  the  defendants  are  ready  to  show  cause  against.  It  would  be  setting  a  rerj  pemioioof 
precedent  to  allow  this  to  be  done.  Possibly  yon  might  be  entitled  when  cause  is  shown  to  fila 
aflSdavits  in  reply,  under  the  45th  section  of  the  Common  Law  Procedure  Act,  1864 ;  but  that 
froold  depend  upon  the  statements  contained  in  the  afBdaTits  of  the  company.  Perhaps  ih« 
battiBr  coarse  will  be,  to  aUow  you  to  abandon  the  former  rule,  and  to  come  again  upon  tha  noa 
>at«riaU  for  another  mle,  the  costs  of  the  abandoned  mle  to  abide  the  eTont. 


712  RANSOME  v.  E.  C.  RAILWAY  CO.    T.  T.  1860. 

with  coals  attached  thereto,  pass  in  the  direction  from  Bary  St  Ed- 
munds towards  Ipswich ;  and  at  about  a  qaarter  to  12  o'clock  in  the 
forenoon  of  the  same  day  he  saw  at  Thurston  a  special  coal  train  dravn 
by  a  large  engine,  No.  805,  and  with  twenty-five  trucks  of  coals,  pass 
the  same  station  in  the  same  direction,  chiefly  from  Prentice  &  Co.,  of 
Stowmarket,  and  one  for  Morley,  of  Mollis :  That  he  was  at  the  station 
at  Bury  St.  Edmunds  at  about  a  quarter  past  1  o'clock  in  the  afternoon 
of  the  said  7th  of  March,  and  whilst  he  was  there  he  saw  the  goods 
train  from  Peterborough  come  up,  and  there  were  in  the  said  train 
thirteen  trucks  of  inland  coals  besides  other  goods,  four  of  which  trucks 
were  directed  to  Prentice  &  Co.,  Stowmarket,  and  one  to  Morley,  Mellis: 
That  on  the  9th  of  March,  1860,  he  saw  at  the  Cambridge  station,  in 
the  siding  of  the  railway  from  Cambridge  to  Bury  St.  Edmunds,  nine 
trucks  of  inland  coals  directed  for  Sudbury,  Witham,  and  Needham,  and 
^Yi  q-i  amongst  which  were  four  trucks  numbered  891,  892,  893,  and 
«AdJ  #894^  ^^j  directed  to  Bull,  of  Needham:  That,  on  the  10th  of 
March,  1860,  he  saw  at  the  Six  Mile  Bottom  station,  which  is  distant 
six  miles  from  Cambridge,  on  a  siding  of  the  said  railway  from  Cam- 
bridge to  Bury  St.  Edmunds,  eight  trucks  of  inland  coals  along  with 
the  trucks  laden  with  other  goods,  and  amongst  which  were  trucks  num- 
bered 758,  862,  297,  and  880,  and  directed  to  Sudbury:  That  the 
ordinary  load  of  an  engine  on  the  railway  between  Cambridge  and  Bury 
St.  Edmunds  is  only  25  trucks,  whether  the  ordinary  goods  train  or  not: 
That,  at  about  a  quarter  past  10  o'clock  in  the  forenoon  of  the  said  10th 
of  March,  he  saw  in  the  siding  at  the  Bury  St.  Edmunds  station  16 
trucks  of  coals,  and  amongst  the  first  four  of  the  said  trucks  were  two 
directed  to  Packard,  Bramford,  and  numbered  880  and  804 :  That  Bram- 
ford  is  one  of  the  stations  on  the  railway  between  Bury  St.  Edmonds 
and  Ipswich,  and  is  about  three  miles  distant  from  Ipswich :  That,  at 
about  five  minutes  to  12  in  the  forenoon  of  the  said  10th  of  March,  he 
saw  an  engine  leave  Bury  St.  Edmunds  station  with  twelve  of  the  said 
last-mentioned  16  trucks,  and  amongst  them  the  said  two  trucks  directed 
to  Bramford  as  aforesaid :  That,  at  about  a  quarter  past  8  o'clock  in 
the  afternoon  of  the  same  day,  he  was  at  the  Thurston  station,  and  there 
saw  the  goods  train  from  Peterborough  come  up  and  shunt;  and  he 
observed  in  the  said  goods  train  nine  trucks  of  coals,  and  he  took  the 
numbers  of  the  engine  and  trucks,  and  the  former  was  numbered  225, 
and  the  latter  894  and  892,  and  were  the  same  trucks  he  had  seen  at 
Cambridge  in  the  morning  of  the  same  day,  as  before  mentioned :  That, 
on  his  return  to  Ipswich  in  the  afternoon  of  the  same  day,  he  saw  at  the 
Bramford  station  the  aforesaid  two  trucks  of  coals  which  were  directed 
to  Packard,  Bramford :  That,  on  the  12th  of  March,  1860,  he  saw  at 
*7141  ^^^  Ipswich  station,  ready  to  *be  forwarded  by  another  train, 
-'  several  trucks  of  inland  coals,  directed  to  Sudbury  and  other 
places  beyond  Ipswich,  and  amongst  the  said  trucks  were  some  of  the 
trucks  which  he  had  seen  laden  with  coal  at  the  Six  Mile  Bottom  station 
as  aforesaid ;  and  that  the  said  trucks  numbered  758,  862,  and  297, 
were  particularly  noticed  by  him  as  being  amongst  such  trucks :  That 
he  was  informed  on  the  said  12th  of  March,  and  he  believed  it  to  be 
true,  that  conveyance  of  the  said  two  trucks  of  coals  directed  to  Packard, 
Bramford,  was  charged  for  by  the  company  at  the  lower  rate  of  4t.  9^ 
per  ton,  as  if  they  had  been  conveyed  in  a  full  train  load  of  200  tons  or 
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85  trucks,  and  that  the  conveyance  of  the  said  two  trucks  which  he  had 
seen  as  aforesaid  directed  to  Morley,  Mellis,  was  also  charged  for  hy 
the  company  at  the  lower  rate  of  4s,  8(2. :  That  he  was  up  to  the  30th 
of  June  last  a  coal-merchant  carrying  on  business  at  Ipswich  and  at 
Needham  Market,  Stowmarket,  Elmswell,  Thurston,  Bury  St.  Edmunds, 
and  Hadleigh,  in  the  county  of  Suffolk,  and  at  Mellis  and  Diss,  in  the 
county  of  Norfolk :  That  he  was  well  acquainted  with  the  working  of 
the  inland  coal  traffic  on  the  railway  from  Peterborough  to  or  towards 
Needham  Market,  Stowmarket,  Elmswell,  Thurston,  Bury  St.  Edmunds, 
Ipswich,  and  Hadleigh,  and  to  the  places  or  towns  on  the  said  railway 
south  and  west  of  Ipswich,  and  he  had  since  the  1st  of  May,  1857,  taken 
especial  notice  of  the  mode  in  which  such  coal  traffic  on  the  said  railways 
was  conducted  from  Poterborough  into,  over,  and  along  what  is  termed 
*'No.  8  district"  in  the  printed  regulations  of  the  company  for  the  car- 
riage of  coals  from  Peterborough  and  particularly  with  reference  to  the 
carriage  of  coal  by  the  company  from  Peterborough  into  and  along  No. 
8  district  in  full  train  loads  of  200  tons  or  35  trucks  or  otherwise  by  the 
ordinary  goods  or  mixed  trains:  That,  from  the  observations  he  had 
made,  and  from  his  experience  of  the  "^working  of  such  coal  r-^^^  r 
traffic,  he  was  able  to  say  that  it  was  the  constant  usage  and  *- 
general  practice  of  the  company  to  carry  and  convey  such  coals  and 
traffic  from  Peterborough  into  and  along  No.  8  district  by  the  ordinary 
goods  or  mixed  trains,  and  not  in  full  train  loads  of  200  tons  or  85 
tracks,  or  by  special  coal  trains ;  and  that  he  never  saw  a  full  train  load 
of  35  trucks  of  coal  from  Peterborough  in  No.  8  district,  although  he 
had  carefully  watched  for  the  same :  That,  on  the  12th  of  April,  1858, 
he  was  at  Peterborough,  and  there  saw  delivered  to  the  railway  company 
a  full  train  load  of  coals  for  carriage  from  Peterborough  to  various  sta- 
tions in  No.  8  district ;  that  two  of  the  said  trucks  of  coal  comprising 
each  train  load  were  to  be  delivered  at  Needham  Market,  one  at  Stow- 
market, ono  at  Elmswell,  two  at  Thurston,  two  at  Hadleigh,  two  at 
Mellis,  and  six  at  Ipswich :  That  such  full  train  load  of  coals  left  Peter- 
borough early  in  the  morning  of  the  13th  of  April,  1858,  and  he  care- 
fully watched  its  progress  into,  over,  and  along  No.  8  district ;  and  that 
the  said  train  load  of  coals  did  not  proceed  in  a  full  train  load  from 
Peterborough  further  than  Cambridge,  a  distance  of  only  forty-five 
miles  from  Peterborough,  and  did  not  enter  into  No.  8  district  in  a  full 
train  load,  or  drawn  by  the  same  engine  that  it  had  left  Peterborough 
with,  but  that,  after  the  train  load  had  arrived  at  Cambridge,  several  of 
the  trucks  were  detached  from  the  said  train  load,  and  that  further  on 
the  journey  other  of  such  trucks  were  detached,  and  such  trucks  of  coal 
were  carried  into  and  along  No.  8  district  by  the  ordinary  goods  trains, 
and  not  by  a  full  train  load  of  coals  or  special  coal  train,  and  that  the 
trucks  composing  such  train  load  of  coals  so  starting  from  Peterborough 
were  drawn  and  conveyed  from  Peterborough  to  their  destination  in  No. 
8  district  by  no  less  than  twelve  different  trains;  and  that  the  r^yig 
^company  charged  for  the  conveyance  of  such  train  load  of  coals  ^ 
at  the  lower  rate,  that  is  to  say,  at  the  rate  specified  in  the  said  printed 
regulations  of  the  company  for  the  conveyance  of  coals  from  Peterborough 
in  entire  trains  of  200  tons  or  35  trucks ;  and  that,  from  his  knowledge 
and  experience  of  the  working  of  the  said  coal  traffic  from  Peterborough 
into  and  over  No.  8  district,  he  was  able  to  say  that  the  mode  adopted 


716  RANSOMB  v,  E.  C.  RAILWAY  CO.    T.  T.  1860. 

for  the  carriage  of  the  said  train  load  of  coals  from  Peterborough  into 
No.  8  district  was  that  asually  adopted  by  the  company  in  the  carriage 
of  coals  of  200  tons  or  85  tracks  from  Peterborough  aforesaid. 

Prior*s  affidavit  stated,  that,  after  the  granting  of  the  first  injunction 
against  the  Eastern  Counties  Railway  Company  at  the  suit  of  Ransome, 
he  had  many  consultations  with  Mr.  Moseley,  the  traffic-managet'  of 
the  company,  for  the  purpose  of  framing  a  new  tariff  of  rates,  and  so 
framing  it  that  the  inland  coal-dealers  might  still  retain  their  position 
in  the  various  markets  on  the  Eastern  Counties  Railway  system  which 
they  then  possessed  by  the  rates  then  charged  for  the  carriage  of  coal, 
and  so  that  no  benefit  or  advantage  or  reduction  in  the  rates  then  exist- 
ing should  be  given  to  the  traffic  in  sea-borne  coal :  That  the  real  object 
of  the  railway  company  was,  to  divert  the  coal  traffic  carried  on  by  the 
shipping  at  the  ports,  and  thereby  not  only  to  cause  all  the  coal  to  be 
brought  inland  before  carried  on  by  the  ships  to  the  ports,  and  thence 
by  the  navigation  into  the  various  districts,  but  also  to  secure  the  car- 
riage of  the  corn  as  return  traffic  which  then  was  largely  conveyed  from 
the  inland  places  through  the  navigations  to  the  ports,  and  thence  by 
the  ships  to  Newcastle,  W  akefield,  and  other  places ;  and  that  the  said 
tariff  was  framed  with  the  object  in  view:  That  he  remembered  the 
granting  of  the  second  injunction  against  the  company  on  the  applica- 
*7ni  ^^^°  ^^  ^Ransome,  and  he  was  then  consulted  by  Moseley  as  to 
^  the  framing  of  a  new  tariff  of  rates,  and  that  the  new  tariff  was 
framed  with  the  same  object  as  before  stated,  and  resulted  in  making 
the  rates  to  the  inland  coal-dealers  less  than  they  were  before  the  grant- 
ing of  such  injunction  and  in  not  giving  any  corresponding  benefit  or 
advantage  to  the  sea-borne  coal-dealers :  That,  since  the  6th  of  Mareh^ 
1858,  the  company,  notwithstanding  the  said  tariff  of  rates,  charged 
Prior  &  Co.,  and  agreed  to  charge  them,  less  than  the  said  published 
rates  for  distances  beyond  100  miles  in  the  London  district ;  and  that, 
beyond  such  distances,  they  gave  them  a  reduction  of  lOd.  in  the  first 
instance  per  ton,  that  is,  they  only  charged  them  4$.  per  ton  to  Bishop*- 
gate  station,  instead  of  4s.  lOd.,  and  that  shortly  after  that  time  the 
company  allowed  them  a  further  reduction  beyond  such  distance  of  2d. 
per  ton  conditionally  on  their  carrying  50,000  tons  per  annum  to  Bishops- 
sate  and  Mile  End,  and  that  continued  until  August,  1859,  and  that,  in 
August,  1859,  their  successors,  the  Norfolk  and  Eastern  Counties  Coal 
Company  had  had  and  then  had  from  the  company  a  further  redaction 
in  the  carriage  of  coal  beyond  100  miles  in  the  said  district  of  4d.  per 
ton,  the  rate  paid  by  them  for  that  distance  being  now  3«.  6d.  per  ton, 
including  terminals:  That,  notwithstanding  the  said  tariff  of  rates 
and  regulations,  the  company  did  not  carry  any  coal  into  No  8  district 
in  full  train  loads  of  85  trucks  or  200  tons,  but  their  coals  were  usuallj 
carried  into  the  said  No.  8  district  by  the  ordinary  goods  trains,  and 
they  were  always  charged  for  such  carriage  at  the  lower  rates  mentioned 
in  such  tariff  for  the  conveyance  of  full  trains  of  35  trucks  or  200  tons : 
and  that  the  course  pursued  by  the  company  was,  that  the  coals  were 
carried  from  Peterborough  to  Cambridge  by  a  special  train,  and  then 
*71A1  ^^^7  ^^'^  ^^^^  there,  and  carried  ^forward  by  the  ordinary  goods 
-'   trains,  at  the  convenience  of  the  company. 

Bovillj  Q.  C,  and  BuBhby^  now  showed  cause,  upon  an  affidavit  of 
Mr.  Robert  Moseley,  which  aUegedi  amongst  other  things,  that  the  com- 
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pany  were  not  desirous  of  prerenting  the  complainant  from  dealing  al 
any  or  either  of  the  places  mentioned  in  his  affidavit,  and  were  not 
desirous  of  excluding  sea-borne  coals  from  any  or  either  of  the  said 
places,  nor  were  the  said  districts,  regulations,  or  rates  framed  or 
adjusted  by  the  company,  nor  was  either  of  them  framed  or  adjusted  for 
the  purpose  of  giving  to  the  dealers  in  inland  coal  at  Peterborough  any 
undue  preference  or  advantage  over  the  dealers  in  sea-borne  coal  from 
Ipswich  or  elsewhere,  nor  did  the  company  give  undue  or  unreasonable 
preferences  or  advantages  in  the  carriage  of  inland  coal  to  or  in  favour 
of  dealers  therein,  or  to  or  in  favour  of  the  traffic  in  inland  coal,  nor 
did  the  company  subject  the  complainant  or  other  dealers  in  sea-borne 
coal,  or  the  trade  therein,  to  undue  or  unreasonable  prejudices  or  dis- 
advantages; but  that  the  company  carried  coals  for  the  complainant 
md  for  other  merchants  residing  at  Ipswich,  or  at  any  other  port  on  the 
Eastern  Counties  Railway,  and  dealing  in  sea-borne  coal,  on  equal  terms 
with  the  said  dealers  in  inland  coal,  and  that  the  company  carry  annu- 
ally thousands  of  tons  of  coals  from  Wisbeach,  Lynn,  Wells,  Yarmouth, 
Lowestoft,  Hythe  (Colchester),  Maldon,  and  Blackwall,  upon  the  same 
terms  as  those  on  which  the  complainant's  coals  were  carried  by  the 
company ;  and  that  no  dealer  at  any  or  either  of  such  ports  except 
the  complainant  had  complained  of  such  terms :  That  the  rates  com- 
plained of  were  made  in  obedience  to  the  injunction  issued  by  this  court 
on  the  20th  of  March,  1858,  and  were  confirmed  by  the  decision  of 
*this  court  on  the  10th  of  June  in  the  same  year,  in  the  case  of  r^frio 
the  application  made  for  an  attachment  against  the  defendants  *- 
by  the  complainant  and  his  then  partner,  Geard :  That  Mollis  is  not 
situate  on  the  main  line  between  Bury  St.  Edmunds  and  Ipswich,  and 
that,  when  coal  trains  start  from  Peterborough  and  proceed  vi&  Bury 
St.  Edmunds  with  trucks  for  Mollis,  the  said  trains  respectively  deposit 
the  trucks  for  Mollis  at  Haughley,  the  point  of  junction  of  the  main 
line  with  the  Haughley  and  Bury  branch,  and  that  the  trucks  so  de- 
posited at  Haughley  are  afterwards  conveyed  to  Mollis  by  the  ordinary 
foods  trains  of  the  company  from  Ipswich,  or  in  special  coal  trains  from 
pswich  proceeding  in  the  direction  of  Norwich :  That  the  main  profit 
derived  by  the  company  from  the  conveyance  of  an  entire  train  of  200 
tons  or  35  trucks  from  Peterborough  to  No.  8  district  is  earned  by  the 
time  that  the  train  enters  that  district,  because  the  train  has  been 
carried  a  distance  of  seventy-eight  miles  from  Peterborough  before  it 
enters  the  said  district  at  Thurston,  which  is  the  first  station  arrived  at 
in  the  district,  and  the  company  have  in  the  mean  time,  by  reason  of 
the  long  haulage  of  the  whole  quantity  along  the  said  distance,  earned 
a  sum  exceeding  402. :  That  the  company  are  bound  by  the  regulations 
referred  to  in  the  complainant's  affidavits,  to  apply  the  scale  of  rates 
therein  to  every  entire  train  of  200  tons  or  85  trucks  of  coals  carried  in 
the  owners'  trucks  and  delivered  to  the  company  for  any  one  of  the  dis- 
tricts specified  therein,  provided  that  the  coals  are  so  delivered  to  the 
company  for  not  more  than  one  of  the  said  districts ;  and  that  the  said 
scale  is  applicable  during  the  whole  journey,  although  the  said  coals 
may  be  so  delivered  for  the  purpose  of  being  detached  or  distributed  at 
more  than  one  place  in  such  district,  and  may  consequently  be  r«>7QA 
^reduced  below  the  said  quantity  of  200  tons  or  85  trucks  before  ^ 
the  said  journey  is  completed :  That,  by  the  said  regulations,  the  com- 
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pany  stipulate  that  they  will  not  be  responsible  for  either  mileage  or 
demurrage,  and  thus  reserve  to  themselves  the  power  of  transmitting, 
according  to  their  own  convenience,  either  simultaneously  or  by  separate 
trains,  and  in  different  portions  (using  reasonable  despatch),  any  coals 
which  may  be  delivered  to  the  said  company  in  an  entire  train  of  200 
tons  or  35  trucks  or  otherwise ;  but  that,  though  it  may  thus  happen 
occasionally  that  a  dealer  at  Peterborough  delivers  to  them  such  an 
entire  train  of  coals  for  one  of  the  said  specified  districts,  and  the  said 
coals  are  for  the  convenience  of  the  company  carried  from  Peterborough 
by  separate  trains,  and  in  different  portions  which  are  respectively 
smaller  than  200  tons  or  85  trucks,  yet  the  said  dealer  is  entitled  to  the 
l)enefit  of  the  said  scale  so  applicable  as  aforesaid  to  the  entire  train 
delivered  by  him  to  the  company  for  transmission  to  the  said  district 
[The  affidavit  then  set  out  a  return  of  all  the  train  loads  charged  by  the 
company  at  the  reduced  rate,  together  with  the  quantities  of  the  said 
train  loads  delivered  to  the  company  at  Peterborough  for  transmission 
to  No.  8  district,  between  the  1st  of  June,  1859,  and  the  29th  of 
February,  1860,  and  also  of  the  places  within  the  said  district  to  which 
the  train  loads  were  consigned  respectively]:  That,  on  the  28th  of 
October,  1858,  an  alteration  was  made  by  the  company  in  the  arrange- 
ment of  the  working  of  their  coal  traffic  to  and  through  Cambridge,  and 
that  since  that  alteration  the  arrangement  had  been  as  follows, — ^the 
engines  by  which  the  company  convey  coals  from  Peterborough  to  Cam- 
bridge return  with  empty  coal  trucks  to  Peterborough,  and  each  entire 
train  for  the  No.  8  district,  o£  200  tons  or  85  trucks,  is  reduced  from  33 
mnq-ii  ^^  2^  trucks  at  '^'Cambridge,  in  order  that  the  engine  which  car- 
.  ■'  ries  them  onwards  along  the  single  line  of  railway  between  the 
stations  of  Cambridge  and  Bury  St.  Edmunds  may  ascend  the  steq> 
gradients  which  extend  from  Cambridge  in  the  direction  of  Bury  St 
Edmunds  with  greater  facility  and  with  less  risk  of  the  said  train  cUvid- 
ing  by  reason  of  the  fracture  of  the  coupling-chains  thereof;  that,  in 
many  cases,  the  same  engine  goes  on  to  Ipswich,  and  commences  drop- 
ping or  distributing  coals  in  No.  8  district  at  Thurston  and  at  the  station 
between  Thurston  and  Ipswich ;  that,  if  there  are  any  coals  to  be 
dropped  or  delivered  in  the  last-mentioned  district  at  any  station  beyond 
Ipswich,  they  are  worked  onwards  by  the  ordinary  mixed  goods  and 
coal  trains  which  ply  from  Ipswich  in  the  direction  of  London ;  that 
coals  for  Hadleigh  are  detached  at  Bentley,  which  is  situate  at  the  junc- 
tion of  the  main  line  with  the  Hadleigh  branch,  and  are  sent  thence  to 
Hadleigh  or  the  places  on  the  said  last-mentioned  branch  by  the  local 
engine  which  is  exclusively  appropriated  to  plying  on  the  said  branch ; 
that  coals  for  Harwich  leave  Ipswich  by  the  same  ordinary  mixed  goods 
and  coal  train,  and  are  detached  at  Manningtree,  which  is  situate  at  the 
junction  of  the  main  line  with  the  Harwich  branch,  and  are  thence  sent 
to  Harwich  or  the  places  on  the  last-mentioned  branch  by  the  local 
engine,  which  is  exclusively  appropriated  to  plying  on  the  last-mentioned 
branch ;  that  coals  for  Sudbury,  Chappell,  and  Bures  are  sent  from  Ips- 
wich by  the  same  ordinary  mixed  goods  and  coal  train  to  Marks  Toy, 
which  is  situate  at  the  junction  of  the  main  line  with  the  Sudbury 
branch,  and  are  thence  sent  to  Sudbury  or  the  places  on  the  last-men- 
tioned branch  by  the  local  engine  which  is  exclusively  appropriated  to 
plying  on  the  last-mentioned  branch ;  that  coals  from  Braintree,  Witham, 
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and  Maldon,  which  stations  are  also  in  No.  8  district,  are  *for-  r«>-;>o 
warded  from  Ipswich  by  the  same  ordinary  mixed  goods  and  coal  ■- 
train  to  Witham,  which  is  situate  at  the  junction  of  the  main  line  with 
the  two  branches  of  Braintree  and  Maldon,  and  are  thence  forwarded  to 
Brain  tree  and  Maldon,  or  the  places  on  the  last-mentioned  branches,  by 
the  local  engine  which  is  exclusively  appropriated  to  the  last-mentioned 
branches  respectively ;  that  coals  for  Finningham  and  Mellis,  which  are 
stations  on  the  main  line  in  the  direction  of  Norwich,  are  detached  at 
Haughley,  which  is  situate  at  the  junction  of  the  main  line  with  the 
Cambridge  and  Bury  St.  Edmunds  branch,  and  are  picked  up  at  the 
said  junction  by  the  train  which  leaves  Ipswich  in  the  direction  of  Nor- 
wich ;  and  that  coals  for  any  stations  on  the  East  Suffolk  line,  up  to 
Saxmundham  inclusive,  are  forwarded  from  Ipswich  by  the  ordinary 
mixed  goods  and  coal  train  which  leaves  Ipswich  in  the  direction  of 
Yarmouth  and  Lowestoft :  That  the  portion  of  the  said  train  (say,  ten 
tracks  thereof)  which  is  so  left  at  Cambridge  as  aforesaid,  is  worked  as 
follows,  that  is  to  say,  on  the  same  day,  generally,  that  the  former  por- 
tion of  the  said  train  leaves  Cambridge,  coals  are  forwarded  by  one  of 
the  ordinary  mixed  goods  and  coal  trains  which  leave  Cambridge  for 
Bary  St.  Edmunds,  or  else  by  the  ordinary  mixed  goods  and  coal  train 
which  plies  between  Cambridge  and  Ipswich ;  that,  when  coals  are  sent 
bj  the  Bury  St.  Edmunds  train,  which  goes  no  further  than  the  lust- 
mentioned  place,  they  are  picked  up  by  the  train  which  leaves  Cambridge 
for  Ipswich,  and  are  distributed  in  the  same  course  and  order  as  have 
already  been  described  in  respect  to  the  coals  sent  by  the  last-mentioned 
train ;  and  that,  if  the  company  were  compelled  to  transmit  each  entire 
train  of  200  tons  or  85  trucks  simultaneously  to  the  No.  8  district, 
without  taking  advantage  of  such  arrangements  as  above  described,  the 
cost  of  *transmitting  such  trains  would  be  increased  to  a  degree  r^Yoo 
which  would  render  it  impossible  for  the  company  to  afford  to  *- 
convey  coals  according  to  the  scale  so  applicable  as  aforesaid  to  entire 
trains  of  200  tons  or  35  trucks :  That  the  company  never  apply  the 
Bcale  referred  to  in  Ransome's  aflSdavit  to  inland  coals  in  any  case  ex- 
cept where  the  company  are  paid  for  an  entire  train  of  200  tons  or  35 
trucks  of  coals  the  whole  of  which  are  to  be  transmitted  (subject  to  the 
company's  own  convenience  in  forwarding  them  simultaneously  or  other- 
wise), to  some  one  of  the  specified  districts,  and  the  company  never 
apply  the  said  scale  to  inland  coals  in  any  case  where  such  train  is 
delivered  to  them  for  transmission  to  or  distribution  among  more  than 
one  of  the  said  districts :  That  the  regulations  and  rates  of  the  company 
in  respect  of  the  conveyance  of  inland  coal  apply  equally  to  the  convey- 
ance of  sea-borne  coal  from  Ipswich  to  and  from  the  places  mentioned 
in  the  complainant's  aflSdavit.  The  affidavit,  then,  in  addition  to  a 
general  denial  of  the  statements  contained  in  Prior's  affidavit,  stated 
that  the  company  are  exposed  to  competition  with  the  Great  Northern 
Railway  in  respect  to  the  carriage  of  inland  coal  between  Peterborough 
and  London,  and  that  the  distance  by  the  Great  Northern  between 
Peterborough  and  London  is  only  76  miles,  whereas  by  the  Eastern 
Counties  line  it  is  101  miles  ;  that,  from  March,  1858,  until  the  1st  of 
August,  1858,  the  company  charged  for  carrying  train  loads  of  35 
trucks  or  200  tons  from  Peterborough  to  London,  4«.  lOd.  per  ton,  and 
on  the  Ist  of  August,  1858,  they  reduced  the  rate  to  4«. ;  that  this 
c.  B.  N.  B.  VOL.  vin. — 27 
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reduction  was  made  solely  to  obviate  the  effects  of  the  said  competltioD, 
and  was  applied  indiscriminately  to  all  dealers  transmitting  inland  coal 
from  Peterborough  to  London ;  and  that  no  advantage  was  ever  afforded 
*7241  ^7  ^^^  company  to  Prior  over  other  dealers  in  inland  *coal,  the 
-'  said  reduction  being  confined  to  London  traffic  so  exposed  to 
such  competition  as  aforesaid,  and  not  applying  to  coals  carried  into  or 
along  No.  8  district;  and  that  the  effect  of  compelling  the  compaoj  to 
raise  in  any  degree  their  charges  for  the  carriage  of  inland  coal  from 
Peterborough  would  be  to  divert  to  the  Great  Northern  Railway  such 
inland  coal  traffic  as  now  passes  to  London  along  the  Eastern  Coontios 
Railway  Company's  line,  and  to  destroy  altogether  such  inland  coal 
traffic  as  passes  between  Peterborough  and  No.  8  district,  and  between 
Peterborough  and  other  districts  at  a  like  distance  therefrom. 

This  is  substantially  an  attempt  to  reopen  a  matter  ^hich  has  alrea^lj 
been  disposed  of  by  the  court,  first,  in  Hilary  Term,  1857, — 1 C.  B.  N.  S. 
437  (E.  C.  L.  R.  vol.  87) ;  and  again  in  Hilary  Vacation,  1858,  when  the 
(question  of  districts  was  discussed  and  disposed  of, — 4  C.  B.  N.  S.  13o, 
159  (E.  C.  L.  R.  vol.  93).  The  only  new  matter  of  complaint  now  is 
that  suggested  by  Prior's  affidavit,  which  is  conclusively  answered  b; 
what  is  sworn  to  by  Mr.  Moseley. 

Power^  Q.  C,  and  Couch^  in  support  of  the  rule. — It  is  conceded  that, 
in  1857,  the  company  had  so  framed  their  tariff*  as  to  favour  the  Peter- 
borough coal-dealers  at  the  expense  of  the  Ipswich  dealers.  When  the^e 
parties  were  first  before  the  court,  Cresswell,  J.,  in  delivering  the  judg- 
ment (1  C.  B.  N.  S.  450),  says, — ''The  applicants,  coal-merchants  at 
Ipswich,  sent  coals  which  had  been  brought  to  that  port  by  sea,  to 
various  places  on  the  same  lines  of  railway,  and  the  company  chargetl 
them  a  much  larger  sum  per  ton  in  proportion  to  the  distance  over  which 
their  coals  were  carried,  than  was  charged  to  Messrs.  Prior:  and  it  was 
manifest  that  the  sums  charged  to  Messrs.  Prior  for  the  carriage  of  coals 
to  different  places  were  fixed  so  as  to  enable  them  to  compete  in  the 
*72^1  ^^^^  trade  with  Ransome  *k  Co.,  who  had  the  advantage  of  harJDg 
-I  their  coals  brought  by  sea  to  Ipswich."  Professing  to  act  in 
obedience  to  the  writ,  the  company  framed  an  amended  scale  which  still 
gave  the  inland  coal-dealers  a  preference  over  the  Ipswich  dealers  so  far 
as  the  district  numbered  8  was  concerned ;  and  again  a  writ  of  injunc- 
tion issued  against  them, — (  C.  B.  N.  S.  185.  Upon  the  motion  for  an 
attachment  against  the  company  for  disobedience  to  that  writ, — 4  C.  B. 
N.  S.  159, — the  whole  argument  on  their  part  was  based  upon  the 
advantage  to  the  company  of  carrying  the  coals  in  full  train  loads  of 
200  tons  or  85  trucks:  and  now  their  argument  is  that  it  is  more  advan- 
tageous to  them  to  carry  less  than  full  train  loads  to  the  several  places 
comprised  in  No.  8  district.  [Erle,  C.  J. — They  carry  in  the  manner 
which  they  find  most  convenient  to  themselves.]  This  they  have  no 
right  to  do,  if  thereby  they  impose  an  undue  burthen  on  the  Ipswich 
coal-dealers,  and  afford  undue  preference  to  the  dealers  in  coal  coming 
from  Peterborough. 

Erle,  C.  J. — This  was  a  rule  praying  for  a  writ  of  injunction  agains: 
the  Eastern  Counties  Railway  Company  pursuant  to  the  Railway  and 
Canal  Traffic  Act,  1854,  enjoining  them  to  desist  from  charging  the 
Peterborough  coal-dealers  for  the  carriage  of  coals  brought  from  Peter- 
borough to  or  towards  Needham  Market,  Stowmarket|  Elmswell,  Thors- 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)        725 

ton,  Bary  St.  Edmunds,  Hadleigb,  Mellis,  and  Diss,  in  quantities  of  lesa 
than  200  tons  or  85  trucks,  according  to  the  rates  specified  in  the  tariff 
for  the  carriage  of  coals  in  entire  trains  of  200  tons  or  35  trucks,  and 
not  according  to  the  rates  in  the  said  tariff  for  the  carriage  of  coals  of 
less  quantities  than  200  tons  or  85  trucks,  and  to  desist  from  giving  an 
undue  preference  to  the  Peterborough  coal-dealers  in  respect  of  the 
carriage  of  coals  brought  from  ^Peterborough  to  or  towards  r^yoA 
Ipswich,  Needham  Market,  Stowmarket,  Elmswell,  Thurston,  ■- 
Bar  J  St.  Edmunds,  Hadleigh,  Mellis,  and  Diss;  and  to  desist  from  sub- 
jecting the  complainant  and  the  Ipswich  dealers  in  sea-borne  coals  to 
andue  disadvantage  in  respect  of  the  carriage  of  coals  from  Ipswich  to 
or  towards  Needham  Market,  of  Stowmarket,  Elmswell,  Thurston,  Bury 
,  St.  Edmunds,  Hadleigh,  Mellis,  and  Diss.  The  tariff  in  question  has 
been  under  the  consideration  of  the  court,  and  its  principle  has  been 
sanctioned  more  than  once;  that  principle  being  that  a  railway  company 
may  reasonably,  with  a  view  to  their  own  advantage,  give  encourage- 
ment and  facilities  to  persons  bringing  large  quantities  of  goods  for 
conveyance  for  long  distances,  which  they  do  not  afford  to  persons 
bringing  goods  in  smaller  quantities,  and  to  be  carried  shorter  distances. 
The  tariff  in  question  is  framed  upon  that  principle;  and  the  principle 
specifically  applied  to  the  scale,  was,  that  when  the  Peterborough  coal- 
dealers  consigned  coals  to  the  particular  district  numbered  8  in  full 
train  loads  of  35  trucks  or  200  tons,  the  company,  according  to  the 
tariff,  were  at  liberty  to  charge  them  the  lower  rate  which  is  now  com- 
plained of.  The  ground  upon  which  the  injunction  is  asked,  is,  that  the 
privilege  of  having  their  coals  carried  into  No.  8  district  at  the  lower 
rate  was  accorded  to  the  Peterborough  dealers  where  the  consignment 
was  of  less  than  200  tons  or  85  trucks,  and  that  the  same  advantage  is 
withheld  from  the  Ipswich  dealers  in  sea-borne  coals.  Upon  examining 
the  aflBdavits  on  both  sides,  the  conclusion  I  have  come  to  is,  that  the 
rale  should  be  discharged,  the  complainant  not  having  made  out  that 
the  company  have  carried  coals  for  the  Peterborough  dealers  at  a  lower 
rate  than  that  prescribed  by  the  tariff.  In  every  instance  in  which  the 
lower  rate  has  been  charged,  the  consignor  has  sent  a  full  train  load  of 
200  tons  or  85  trucks,  and  *therefore  had  entitled  himself  to  r^yoir 
demand  that  they  should  be  carried  at  the  lower  rate.  The  '- 
coart  having  already  held  that  the  tariff  is  a  valid  tariff,  it  is  expedient, 
seeing  the  great  interests  that  are  involved  and  the  engagements  that 
have  been  made  upon  the  faith  of  it,  that  its  principle  should  be  adhered 
to.  The  coals  having  been  consigned  from  Peterborough  in  full  train 
loads,  it  is  said  that  they  are  carried  into  No.  8  district  in  smaller  quan- 
tities for  distribution  there.  But  it  appears  that  the  gradients  and  other 
circumstances  render  it  sometimes  convenient  to  the  company  to  break 
up  the  train  on  its  arrival  at  Cambridge,  and  send  some  of  the  wagons 
on  by  the  ordinary  goods  trains  as  occasion  may  offer.  There  was, 
therefore,  some  semblance  of  ground  for  the  complaint,  inasmuch  as  the 
complainant  and  his  witnesses  had  never  seen  a  full  train  load  of  200 
tons  or  85  trucks  come  into  No.  8  district.  The  explanation,  however, 
shows  that  no  undue  preference  has  in  reality  been  given;  and,  the 
tariff  having  been  established,  the  Ipswich  dealers  have  no  right  to  com- 

tlain  of  what  the  company  thus  do  for  their  own  convenience.     It  has 
een  much  pressed  upon  us  in  the  course  of  the  argument  that  the 
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Ipswich  coal-dealers  have  suflfered  from  the  competition  with  the  inland 
coal,  inasmuch  as  from  the  number  of  places  in  the  district  to  which  the 
Peterborough  dealers  send  their  conls  they  are  enabled  to  send  them  in 
full  train  loads.  But  that  observation  will  apply  to  all  cases  where  the 
construction  of  a  railway  has  made  a  given  district  more  accessible. 
Until  the  inland  coal  could  by  means  of  the  railway  be  brought  into  the 
neighbourhood  of  Ipswich,  the  dealers  in  sea-borne  coal  had  almost  .1 
monopoly  of  the  supply.  The  question  of  competition  is  not  one  that 
the  court  can  entertain.  All  we  require,  is,  that  the  company  shall  hold 
*79R1  ^^^  oqual  opportunities  and  equal  facilities  *to  all  persons  using 

**  -I  the  railway :  and  it  appears  to  me  that  the  stipulation  for  a  lover 
rate  of  charge  for  the  conveyance  of  full  train  loads  is  a  fair  and  reason- 
able stipulation.  Adhering  to  the  principle  of  our  former  decisions,  I , 
think  this  rule  must  be  discharged.  But,  looking  at  the  circumstances 
by  which  Mr.  Ransome  may  have  been  misled,  I  cannot  say  that  he  had 
no  reason  for  making  this  application.  I  therefore  think  there  shonld 
he  no  costs. 

Williams,  J. — I  am  of  the  same  opinion.  On  the  former  occasion, 
one  ground  of  complaint  made  on  the  part  of  the  Ipswich  coal-dealers, 
was,  that  the  difference  of  charge  made  to  the  Peterborough  coal-dealers 
was  grossly  disproportioned  to  the  difference  of  distance  which  their 
coals  travelled  along  the  railway.  The  answer  then  made  by  the  com- 
pany was,  that  the  expense  of  starting  a  train  was  the  same  whether 
for  a  long  or  a  short  distance,  and  therefore  the  rate  was  not  propor- 
tioned to  the  actual  distance.  The  contention  on  the  part  of  the  com- 
plainant now  is,  that  the  subsequent  conduct  of  the  company  shows 
that  this  answer  was  illusory,  because  they  still  charge  the  lower  rate, 
although  the  course  pursued  by  them  renders  a  second  start  necessary, 
viz.,  at  Cambridge.  Another  ground  of  complaint  on  the  former  ocea- 
aion  had  reference  to  the  introduction  of  the  lower  rate  of  charge  onlv 
where  the  coals  were  consigned  in  full  train  loads  of  200  tons  or  80 
trucks.  It  was  said  that  that  was  unjust  to  the  Ipswich  dealers,  because 
the  lower  rate  of  charge  was  confined  to  the  case  of  consignments  of 
full  train  loads  to  a  single  district,  and  the  demand  for  sea-borne  coal 
in  the  district  in  question  was  not  large  enough  to  enable  the  complain- 
ant to  avail  himself  of  the  reduced  rate  of  carriage.  The  answer  given 
to  that  argument  was,  that  the  company  could  afford  to  carry  full  train 
itt^joQ-s  loads  *long  distances  at  a  lower  rate  than  they  could  carrv 
^  smaller  quantities  shorter  distances.  To-day  it  is  said  that  that 
argument  also  was  illusory,  because  it  appears  that  the  company  are 
content  to  charge  the  Peterborough  dealers  at  the  reduced  rate,  although 
their  coals  are  not  carried  into  No.  8  district  in  full  train  loads.  I 
agree  that  these  suggestions  afford  no  inconsiderable  ground  of  suspi- 
cion that  our  former  decision  may  have  proceeded  on  mistaken  consider- 
ations. But,  though  I  feel  this,  I  also  feel  that  it  would  be  highly 
inconvenient  to  treat  the  present  motion  as  an  application  for  a  rehear- 
ing. I  think  we  are  bound  to  abide  by  our  former  judgment,  and  that 
the  tariff  must  be  considered  as  established.  There  has  been  no  infringe- 
ment of  that  tariff  in  point  of  fact.  And  we  have  no  power  to  interfere 
with  the  mode  in  which  the  company  choose  to  carry  their  customers' 
goods,  unless  it  is  shown  that  there  is  some  undue  prejudice  to  the  appli- 
cant, or  some  undue  preference  to  a  third  person.    As  long  as  the  tariff 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)        729 

Stands,  and  its  principle  is  not  infringed,  it  must  be  quite  immaterial  to 
the  Ipswich  dealers  how  the  company  carry  coals  for  others.  I  cer- 
tainly would  not  have  assented  to  the  granting  of  this  rule  if  I  had 
understood  the  facts  as  I  now  understand  them.  I  understood,  that, 
when  the  trains  were  broken  up  at  Cambridge,  part  of  the  coals  were 
left  for  consumption  there,  and  the  residue  carried  on  at  the  lower  rate 
of  charge  into  No.  8  district.  If  that  had  been  so,  it  clearly  would 
have  been  an  infringement  of  the  tariff.  But  it  turns  out  not  to  be  the 
fact.  All  the  coals  were  originally  consigned  from  Peterborough  in  full 
train  loads  of  200  tons  or  o5  trucks,  and'  the  whole  were  carried  into 
No.  8  district.  That  being  so,  the  ground  upon  which  the  rule  was 
moved  entirely  fails.  But,  looking  at  all  the  circumstances  of  the  case, 
though  I  think  the  rule  must  be  ^discharged,  I  quite  agree  with  t^itqa 
my  Lord  Chief  Justice  that  it  is  not  a  case  for  costs.  ^ 

Byles,  J.((i) — I  am  of  the  same  opinion,  simply  upon  the  ground  that 
the  reasons  upon  which  the  rule  was  founded  have  entirely  failed.  I 
agree  with  my  Lord  in  thinking  that  the  tariff,  which  has  already  received 
the  sanction  of  this  court,  must  be  strictly  observed.  If  I  had  seen 
that  a  smaller  number  than  200  tons  or  85  trucks  of  coal  had  been  con- 
signed and  carried  from  Peterborough  to  Cambridge,  or  that  less  than 
the  full  train  load  so  consigned  had  found  its  way  into  No.  8  district,  I 
should  have  been  of  opinion  that  the  injunction  should  be  granted.  But 
it  appears  from  Mr.  Moseley's  affidavit  that  the  whole  consignment  ift 
forwarded,  though,  for  their  own  convenience,  the  company  send  part 
by  the  ordinary  goods  trains.  This  rule,  therefore,  will  be  discharged, 
bat  without  costs.  Rule  discharged,  without  costs. 

(a)  Willes,  J.,  wm  engaged  in  the  DiForce  Conrt. 


*WOOD  V.  THE  EPSOM  AND  LEATHERHEAD  RAILWAY  r*7Qi 
COMPANY  and  THE  WIMBLEDON  AND  DORKING  I-  '**^ 
RAILWAY  COMPANY.    May  SO. 

The  W.  Railway  Company,  who  were  empowered  hy  an  act  incorporating  the  Lands  Claasee 
and  Railways  Clanses  Consolidation  Acts,  1845,  to  make  a  railway,  with  all  proper  stations, 
works,  and  conrenienoes  connected  therewith,  to  terminate  hy  a  junction  with  the  L.  Railway 
at  a  point  marked  on  the  parliamentary  plan,  gave  the  plsdntiff  notioe  that  tht  lint  of  tkt 
railway  would  pass  through  a  piece  of  his  land  which  lay  beyond  the  point  of  junction,  but 
within  the  line  of  deviation  marked  in  the  plan,  and  thot  such  land  was  required  for  the  pur- 
poses of  the  railway,  and  took  the  necessary  steps  under  the  Lands  Clauses  Consolidation 
Act  to  reqaire  a  right  of  entry  thereon. 

Being  about  to  erect  a  station  upon  the  piece  of  land  in  question,  the  W.  Company  agreed  with 
the  L.  Company  that  the  station  so  to  be  erected  should  be  used  by  both  companies ;  and  the 
terms  of  this  agreement  were  afterwards  embodied  in  and  confirmed  by  an  act  of  parliament. 
The  station  was  accordingly  built  at  the  joint  expense  of  the  two  companies, — the  W.  Com- 
pany prolonging  their  line  with  a  double  set  of  rails  from  the  point  of  junction  into  tbe  station ; 
one  line  of  rails  being  for  the  joint  use  of  both  companies,  and  the  other  for  the  ezclusive  use 
of  tbe  W.  Company  : — 

Held,  that  tbe  notice  given  by  the  W.  Company  to  the  plaintiff  was  a  sufficient  notice,  although 
it  did  not  in  terms  state  that  tbe  land  was  required  for  tbe  purpose  of  a  ttation ;  that  the 
prolonging  their  line  beyond  the  point  of  Junction  into  the  station  was  no  excess  of  their 
powers;  and  that  the  arrangement  with  the  L.  Company  (who  were  not  in  a  posiUon  to  take 
tbn  land  themselves)  for  the  joint  use  of  the  station  did  not  vitiate  the  title  which  the  1)^. 
Company  had  already  acquired  to  the  land, — though  —mhU  (per  Williams,  J.),  that,  if  the 
W.  Company  took  the  land  for  ibe  purposes  of  tbe  L.  Company  only,  and  parted  wiUi  thdr 
right  to  them,  their  title  might  have  been  defeated  thereby. 
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This  was  an  action  of  ejectment  brought  on  the  Idch  of  Febraary, 
1858,  to  recover  possession  of  la.  2r.  28p.  of  meadow  Vt  pasture  land, 
being  the  southern  portion  of  a  field  of  4a.  Ir.  18;?.,  called  Wood's 
Field,  in  the  parish  of  Epsom,  in  the  county  of  Surrey.  The  writ  wm 
directed  to  ^^  The  Epsom  and  Leatherhead  Railway  Company,  and  all 
persons  entitled  to  defend  the  possession  of  the  premises."  The  Epsom 
and  Leatherhead  Railway  Company  (hereinafter  called  the  Leatherhead 
Company)  appeared  on  the  27th  of  February ;  and,  on  the  8th  of 
March,  the  Wimbledon  and  Dorking  Railway  Company  (hereinafter 
called  the  Wimbledon  Company)  appeared  and  defended  under  the  fol 
lowing  order  of  Pollock,  C.  B. : — 

^'  I  do  order  that  the  Wimbledon  and  Dorking  Railway  Company  be 
at  liberty  to  appear  and  defend  this  action,  that  company  undertaking 
to  prove  that  they  were  in  possession  at  the  time  of  the  commencement 
of  this  action,  or  they  are  to  fail." 

*73-'>l       ^Both  companies  limited  their  defence  to  la.  2r.  23;^.,  that 
'^^  being  the  whole  of  the  plaintiif' s  land  which  had  been  entered 
upon. 

The  cause  came  on  to  be  tried  before  Erie,  C.  J.,  at  the  Surrey 
Spring  Assizes,  1858,  when  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  upon  the  following  case : — 

Wood's  Field  is  a  field  of  about  4a.  \r.  18jd.  in  extent,  situate  in  the 

farish  of  Epsom,  and  has  been  the  plaintiff's  land  since  the  year  1854. 
n  December,  1855,  the  plaintiff  received  from  the  Leatherhead  Com- 
pany,  preliminary  to  their  application  to  parliament  for  an  act  of  incor- 
poration, the  usual  landowner's  notice.  In  this  notice  the  plaintiff  vaa 
described  as  owner  of  meadow  and  garden  ground  numbered  19  opoa 
the  plans  deposited  by  the  company  with  the  clerk  of  the  peace  for  the 
county  of  Surrey,  and  the  railway  was  described  as  passing  through 
this  ground  upon  an  embankment  twenty-one  feet  high.  No.  19  on  the 
plans  was  Wood's  Field,  and  in  and  upon  the  plans  and  sections  so  de- 
posited this  embankment  was  represented  as  upon  the  portion  of  Wood's 
Field  in  question  in  this  cause. 

By  aa  act  of  parliament,  passed  on  the  14th  of  July,  1856  (which  it 
was  agreed  should  form  part  of  this  case),  the  Leatherhead  Company 
were  empowered  to  make  and  maintain  a  railway,  with  all  proper  works 
and  conveniences  connected  therewith,  commencing  by  a  junction  with 
the  Epsom  branch  of  The  London,  Brighton,  and  South  Coast  Railway, 
in  the  parish  of  Epsom,  in  the  county  of  Surrey,  at  a  point  therein 
near  to  the  Epsom  Station  on  the  said  branch  railway,  and  terminating 
at  or  near  to  the  gasworks  in  the  town  and  parish  of  Leatherhead,  in 
the  said  county,  in  the  line  and  upon  the  lands  delineated  in  the  said 
*73S1  P^^^^>  ^^^  ^^  enter  upon,  take,  and  use  such  *of  the  said  lands 
-*  as  should  be  necessary  for  that  purpose. 

The  said  Leatherhead  Company  have  never  had  the  consent  of  the 
plaintiff  to  enter  his  land ;  nor  have  they  purchased  or  agreed  to  par- 
chase  it,  or  given  notice  to  treat  for  it,  or  attempted  to  exercise  their 
powers  for  compulsory  purchase ;  and  such  powers  expired  on  the  Hih 
of  January,  1858. 

In  December,  1856,  the  plaintiff  received  from  the  Wimbledon  Com- 
pany, preliminary  to  their  application  to  parliament  for  an  act  of  ineor- 
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poration,  the  usual  landowner's  notice.  In  this  notice  the  plaintiff  was 
described  as  owner  of  meadow,  garden,  and  garden  ground,  numbered 
84  upon  the  plans  deposited  by  the  said  Wimbledon  Company  with  the 
clerk  of  the  peace  for  the  county  of  Surrey ;  and  the  said  notice  stated 
that  »nch  land  would  be  required  for  the  purposes  of  the  undertaking  of 
the  Wimbledon  and  Dorking  Railway  Company,  according  to  the  line 
thereof  as  then  laid  out,  or  might  be  required  to  be  taken  under  the 
powr»rs  of  deviation  which  would  be  applied  for  in  the  act,  and  would  be 

fass  1  through  in  the  manner  mentioned  in  the  schedule  to  such  notice, 
n  t!ie  schedule,  the  property  in  dispute  was  described  as  being  within 
the  limits  of  deviation  intended  to  be  applied  for,  and  as  not  intersected 
by  the  centre  line  of  the  said  railway  as  laid  down  on  the  said  plans* 
According  also  to  the  last-mentioned  plans,  a  junction  of  the  said  Wim- 
bledon Company's  railway  with  the  Leatherhead  Company's  railway,  as 
shown  on  the  said  plans,  was  to  take  place  in  a  field  at  the  back  or  north 
side  of  the  High  Street  of  Epsom,  numbered  26  on  those  plans,  not 
belonging  to  the  plaintiff,  and  distant  about  sixty  yards  from  the  nearest 
point  of  the  portion  of  Wood's  Field  in  question  in  this  cause,  and  about 
one  hundred  and  seventy  yards  from  the  furthest  point  of  that  r^^roA 
^portion,  measured  in  a  straight  line  from  the  point  of  junction.  ^ 
There  was  no  section  deposited  with  the  said  last-mentioned  plans,  of 
any  line  passing  through  the  field  in  question. 

By  another  act  of  parliament  fwhich  it  was  also  agreed  should  form 
part  of  the  case),  passed  on  the  27th  of  July,  1857,  and  incorporating 
(inter  alia)  the  Lands  Clauses  and  Railways  Clauses  Consolidation  Acts, 
1845  (8  &  9  Vict.  cc.  18,  20),  the  said  Wimbledon  Company  was  empow- 
ered to  make  and  maintain  the  railway  thereinafter  mentioned,  with  all 
'  proper  stations,  works,  and  conveniences  connected  therewith,  in  the 
lines  and  according  to  the  levels  shown  upon  the  plans  and  sections 
relating  to  the  said  last-mentioned  railway  deposited  as  in  that  act  men- 
tioned (being  the  plans  last  hereinbefore  mentioned),  and  upon  the  lands 
delineated  upon  the  said  plans,  and  described  in  the  books  of  reference 
thereto,  and  to  enter  upon,  take,  and  use  all  or  any  of  such  lands  as 
might  be  necessary  for  those  purposes,  that  is  to  say,  a  railway  com- 
mencing as  therein  mentioned  and  terminating  in  the  said  parish  of 
Epsom  by  a  junction  with  the  line  of  the  Leatherhead  railway,  as  autho- 
rized to  be  made,  in  a  field  at  the  back  or  north  side  of  the  High  Street 
of  Epsom.  The  whole  of  Wood's  Field  was  delineated  in  the  last-men- 
tioned plans,  and  described  in  the  book  of  reference  thereto  as  No.  84, 
and  was  included  within  the  limits  of  deviation  laid  down  upon  those 
plans. 

Upon  the  4th  of  September,  1857,  the  said  Wimbledon  Company,  in 
pursuance  of  the  18th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  gave  the  plaintiff  notice  to  treat  for  la.  2r.  28/?.  of  Wood's  Field ; 
and  in  the  said  notice  they  alleged  that  the  line  of  their  said  railway 
would  pass  through  Wood's  Field,  and  that  the  said  portion  of  la.  2r. 
23/7.  was  required  by  them  for  the  purposes  of  the  Wimbledon  and 
Dorking  Railway. 

*Thi8  portion  of  la.  2r.  23/?.  includes  the  portion  of  Wood's  r^iiyqe 
Field  on  and  through  which  the  centre  line  of  the  Leatherhead  ^ 
Railway  was  authorized  to  pass  and  be  constructed  (as  hereinbefore  men- 
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tioned),  and  also  other  parts  of  the  said  field  on  either  side  of  the  9aid 
centre  line,  and  is  the  land  in  question  in  this  cause. 

The  plaintiff  on  the  24th  of  September,  1857,  claimed,  in  a  letter  of 
that  date,  from  the  Wimbledon  Company  25007.  for  the  land  in  question, 
and  for  the  remainder  of  the  field,  which  he  required  them  to  take. 
No  agreement  having  been  come  to  between  the  plaintiff  and  the  said 
Wimbledon  Company,  the  said  Wimbledon  Company,  in  October,  1857, 
duly  and  regularly  proceeded  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act  to  acquire  a  right  of  entry  on  the  land  in  question: 
and  it  was  agreed,  that,  if  the  said  Wimbledon  Company  had  power  to 
take  the  land  in  question  under  the  circumstances  set  forth  in  the  case, 
all  steps  required  by  the  act  of  parliament  had  been  complied  with. 

On  the  15th  of  January,  1858,  the  plaintiff  sent  to  the  said  Wimble- 
don Company  the  following  notice : — 

'^  To  the  Directors  of  the  Wimbledon  and  Dorking  Railway  Company, 
to  G.  W.  Horn,  Esq.,  their  secretary,  to  W.  O.  Roy,  Esq.,  their  solicitor, 
and  to  Mr.  William  Butcher,  the  local  agent  employed  by  the  said  com- 
pany. 

''  Take  notice  that  I  have  withdrawn,  cancelled,  rescinded,  and  made 
void,  and  do  hereby  withdraw,  cancel,  rescind,  and  make  void  all  pro- 
posals and  claims  for  compensation  hitherto  made  by  me  or  on  my  behalf 
for  or  by  reason  or  in  respect  of  the  said  company's  projected  railway 
passing  through  the  lands  and  premises  belonging  to  me  and  in  my 
occupation,  situate  at  Epsom,  in  the  county  of  Surrey,  or  anyways  in 
relation  thereto.    Dated,  kc.  ^^  Charles  Wood." 

*7^B1  *^^  ^^^Jf  18^69  ftfter  the  passing  of  the  act  incorporating  the 
■1  Leatherhead  Company,  the  line  of  the  said  Leatherhead  Railway 
was  set  out  for  construction  by  Mr.  Crosse,  the  engineer  of  the  company, 
over  and  across  Wood's  Field,  according  to  the  plans  referred  to  in  the 
act. 

The  Leatherhead  Railway  was  always  intended  to  be  and  has  been 
constructed  as  a  railway  with  a  single  line  of  rails ;  and  it  was  origi- 
nally intended  to  have  no  station  for  the  said  railway  at  Epsom,  but  to 
use  the  station  at  that  place  of  the  London,  Brighton,  and  South  Coast 
Railway. 

Shortly  after  the  passing  of  the  act  incorporating  the  Wimbledon 
Company,  Mr.  Crosse,  the  resident  engineer  of  that  company,  proceeded 
to  set  out  the  Wimbledon  line  for  construction. 

The  Wimbledon  line  was  always  intended  to  be  and  has  been  con- 
structed as  a  railway  with  a  double  line  of  rails.  Having  no  access  to 
a  station  upon  any  other  line  at  Epsom,  the  Wimbledon  Company,  pre- 
viously to  the  22d  of  August,  1857,  bad  determined  to  construct  there 
a  station  and  station  works  for  themselves,  upon  (amongst  other  lands) 
a  portion  of  that  part  of  Wood's  Field  now  in  question ;  and,  before  the 
Wimbledon  line  had  been  completely  set  out  by  the  engineer,  it  was 
arranged  between  the  Wimbledon  and  Leatherhead  companies  that  the 
Leatherhead  Company  should,  instead  of  using  the  said  station  of  the 
London,  Brighton,  and  South  Coast  Railway,  have  the  joint  use  with  the 
Wimbledon  Company,  upon  certain  terms  agreed  upon  between  them 
(which  terms  have  been  since  embodied  in  the  act,  22  &  23  Vict.  c.  iii.)i 
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of  the  station  works  so  intended  to  be  constructed  by  the  Wimbledon 
Company. 

The  last-mentioned  act  accompanied,  and  was  to  form  part  of  the 
case. 

*After  this  arrangement  for  the  joint  use  of  the  proposed  sta-  r^iroir 
tion,  that  is  to  say,  in  August,  1857,  in  order  to  facilitate  the  ^ 
access  of  the  Wimbledon  Company  to  the  said  intended  station  and 
works,  it  was  determined  to  alter  the  point  of  junction  of  the  two  lines ; 
and  an  alteration  was  accordingly,  within  the  limits  of  deviation  of  both 
companies,  made  by  the  engineers  upon  the  working  plans  of  the  respect- 
ive railways ;  but  the  point  of  junction  as  so  altered  is  still  in  the  field 
before  mentioned  as  No.  26,  and  not  in  Wood's  field.  The  line  of  the 
Wimbledon  Railway  was  then  set  out  for  construction  by  the  engineer 
of  that  company  over  and  across  the  land  in  question,  and  up  to  the 
road  called  Clay  Hill,  being  No.  28  in  the  Leatherhead  plan,  and  so  us 
with  the  station  and  works  hereinafter  mentioned  to  cover  with  some 
additional  ground  the  whole  of  the  ground  over  which  the  line  of  the 
Leatherhead  Railway  had  been  previously  set  out  for  construction. 

The  line  of  the  Wimbledon  railway  as  thus  set  out  was  of  a  width 
adequate  to  a  double  line  of  rails,  and  to  the  construction  of  a  station 
and  station  works.  At  the  same  time  that  the  alteration  was  made  in 
the  point  of  junction,  the  line  of  the  Leatherhead  Railway,  which  had 
been  set  out  as  aforesaid,  was  (but  within  the  limits  of  the  land  in  dis- 
pute) diverted  some  yards  to  the  north,  so  that  the  rails  on  the  portion 
BO  diverted  would  occupy  no  part  of  the  ground  upon  which  it  was  origi- 
nally intended  to  lay  them. 

S'>me  portion  of  the  land  upon  which  it  was  proposed  to  erect  such 
station  and  works  is  beyond  and  on  the  south  side  of  the  limits  of  devia- 
tion allowed  by  the  act  for  incorporating  the  Leatherhead  Company. 

Messrs.  Brassey  &  Ogilvie  were  the  contractors  employed  for  the  con- 
Btruction  of  both  the  said  railways. 

They  entered  into  an  agreement  with  the  Leatherhead  Company  in 
October,  1856,  for  the  construction  *of  the  Leatherhead  line  ri^Yoo 
according  to  a  plan  and  section  thereof,  being  a  plan  and  section  ^ 
of  the  same  as  set  out  in  July,  1856,  in  the  manner  aforesaid,  for  con- 
struction; and  they  sublet  this  contract  to  one  John  Marsh.  Marsh, 
began  the  construction  of  this  line  in  July,  1857,  at  a  distance  from  but 
working  towards  Wood's  Field.  Shortly  before  the  28th  of  October, 
1857,  he  had  worked  close  up  to  the  west  end  of  Wood's  Field,  but  had 
not  entered  thereon.  Meanwhile,  a  contract  had  been  entered  into  by 
the  said  Messrs.  Brassey  &  Ogilvie  on  the  15th  July,  1856,  for  the  con- 
struction of  the  Wimbledon  line  in  the  manner  and  direction  in  which 
the  same  was  set  out  after  the  said  alteration  of  the  point  of  junction 
and  arrangement  for  the  joint  use  of  the  said  intended  station  and 
works. 

The  contract  for  the  construction  of  the  Wimbledon  line  was  sublet 
by  Brassey  k  Ogilvie  to  one  Clarke 

In  order  to  provide  stuii*  for  the  construction  of  the  intended  station 
and  works,  it  was  at  the  time  of  the  said  alteration  of  the  point  of  junc- 
tion also  determined  to  deepen  two  of  the  cuttings  on  the  Leatherhead 
hne.  By  this  means  an  additional  quantity  of  earth  was  furnished, 
which  it  was  arranged  by  the  two  companies  should  be  used  in  increasing 
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the  width  of  the  proposed  embankment  across  Wood's  and  the  adjominr 
fields,  to  admit  of  the  main  double  line  of  rails  and  of  the  inteniied 
station  and  works,  including  several  lines  of  sidings ;  and  this  extn 
quantity  of  earth  was  afterwards  in  fact  used  for  those  purposes. 

For  the  extra  work  rendered  necessary  by  the  deeper  cuttings  opon 
the  Leatherhead  line,  as  well  as  by  the  increased  width  of  the  embank- 
ment across  Wood's  and  the  adjoining  fields,  it  was  agreed  that  Messrs. 
Brassey  &  Ogilvie  should  be  and  they  were  afterwards  in  fact  paid  by 
the  Wimbledon  Company ;  but  the  residue  of  the  expense  of  the  B&id 
*7891  GQ^hankment,  that  is,  of  so  *much  of  it  as  was  sufficient  for  a 
^  single  line  of  rails,  was  paid  by  the  Leatherhead  Company. 

On  the  28th  of  October,  1857,  Mr.  Boy,  the  solicitor  of  the  Wimble- 
don Company,  by  their  authority,  sent  the  following  letter  to  Mr.  Ogil- 
rie: — 

<'  28,  Great  George  St.,  Westminster. 
"  28th  October,  1857. 
''  Wimbledon  and  Dorking  Railway  Company. 

^'Dear  sir, — You  may  at  once  take  possession  of  the  following  lands,^ 

^^  Henry  Batson,  Nos.  16,  18,  in  the  parish  of  Ewell,  containing  la. 
Ir.  26;?. 

"  E.  R.  Northey,  Nos.  12,  13,  14,  17,  18,  in  the  parish  of  Ewell,  con- 
taining 2a.  2r.  2p. 

*^  Charles  Wood's,  No.  84,  in  the  parish  of  Epsom,  containing  la.  2r. 
28p.  Yours  truly,  W.  G.  Roy." 

On  the  same  day,  Mr.  Boy,  by  the  like  authority,  sent  to  Mr.  Crosse 
the  following  letter : — 

"  38  Great  George  Street,  Westminster. 

"  28th  Oct.,  1857. 
"  Wimbledon  and  Dorking  Railway  Company. 
*^  Dear  sir, — ^Possession  may  at  once  be  taken  of  the  following  lands, 
Tis. 

^^  Henry  Batson,  Nos.  16,  18,  in  the  parish  of  Ewell,  containing  la. 
Ir.  26p. 

"E.  R.  Northey,  Nos.  12,  13,  14,  17,  and  18,  in  the  parish  of  Ewell, 
containing  2a.  2r.  2p. 

"  Charles  Wood's,  No.  34,  in  the  parish  of  Epsom,  containing  la. 
2r.  28p.  Yours  truly,  W.  G.  Rot." 

After  the  receipt  of  these  letters,  the  portion  of  Wood's  Field  ia 
*7401  ^^^^^'^^^  ^^y  ^^  ^^  about  the  20th  of  ^November,  1857,  fenced 
•^  off  from  the  remainder  thereof  by  a  person  named  Trigg,  who 
was  paid  for  the  same  by  the  Wimbledon  Company ;  after  which  Marsh 
entered  upon  Wood's  Field,  and  commenced  the  construction  of  an 
embankment  across  the  portion  of  Wood's  Field  in  question. 

After  the  embankment  had  been  commenced,  and  in  the  early  part 
of  December,  1857,  Marsh  and  his  men  dug  some  gravel  out  of  the  land 
in  question  in  this  cause ;  and  this  gravel  was  afterwards,  in  1858,  used 
upon  the  Wimbledon  line. 

The  excavation  of  this  gravel  was  paid  for  by  the  Wimbledon  Com- 
pany. 

After  Marsh  had  been  some  time  at  work  upon  the  said  embankment, 
he  received  orders  from  Brassey  &  Ogilvie  to  make  it  of  increa;»ed 
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width ;  and  he  accordingly  increased  the  width,  using  for  that  purpose 
the  earth  from  the  extra  cuttings  hereinbefore  mentioned  of  the  Leather- 
head  line ;  and  the  embankment  was  eventually  completed  by  him  across 
Wood's  Field  of  the  width  and  in  the  manner  in  which  the  same  had 
been  set  oat  for  construction  by  the  engineer  of  the  Wimbledon  Com- 
pany. 

Up  to  the  10th  of  February,  1858,  Marsh  and  his  men  were  the  only 
persons  who  worked  at  the  said  embankment  on  the  land  in  question. 

Half  only  of  the  land  actually  taken  would  have  been  required  for 
the  Leatherhead  Company:  but,  for  a  station  and  line  for  the  Wimble- 
don Company  as  now  constructed,  the  whole  of  the  land  actually  taken 
would  have  been  required. 

At  the  time  of  the  commencement  of  this  action  neither  of  the  said 
lines  had  been  opened  for  traffic,  and  no  part  of  the  said  intended  sta* 
tion  and  works  had  been  constructed. 

The  said  lines,  station,  and  works  have  since  been  ^completed  r^^^i 
in  accordance  with  said  arrangement  of  August,  1857.  '- 

The  Leatherhead  line  was  opened  for  traffic  on  the  Ist  of  February, 
1859,  and  the  Wimbledon  line  and  station  on  the  4th  of  April,  1859. 

One  of  the  lines  of  rails  across  Wood's  Field,  being  the  southernmost 
one,  is  used  by  both  the  said  companies.  The  other  is  used  by  the 
W^imbledon  Company  only. 

Neither  company  has  entered  the  plaintiff's  land  for  temporary  pur- 
poses only.  It  was  agreed  that  copies  of  the  deposited  plans,  and  of 
the  plans  referred  to  in  the  third  section  of  the  said  act  22  &  23  Vict. 
c.  iii.,  should  form  part  of  the  case. 

The  court  were  to  be  at  liberty  to  draw  from  the  above  facts  all  such 
inferences  aa  a  iury  might  draw.  Wood's  Field  is  shown  in  the  said  plans 
referred  to  in  the  third  section  of  the  said  act  of  the  22  &  23  Vict.  c. 
iii.,  the  portion  thereof  in  question  in  this  cause  being  numbered  9  in 
such  plans. 

The  defendants  contended,  that,  under  the  cirdumstances  stated  in 
this  case,  the  plaintiif  was  not  entitled  to  recover  possession  of  the  land 
in  question  in  this  cause. 

The  plaintiff,  on  the  other  hand,  contended  that  he  was  entitled  to 
recover  possession,  as  against  both  or  one  of  the  said  companies,  of  the 
whole  or  some  of  the  land  in  question  in  this  cause. 

The  question  for  the  opinion  of  the  court  was, — whether  the  plaintiff 
was  entitled  to  recover  possession  of  the  whole  or  part  of  the  land  in 
question  in  this  cause.  According  to  their  decision,  the  verdict  was  to 
be  entered  for  the  plaintiff  for  the  whole  or  part  of  the  said  land,  or 
for  the  defendants. 

Thrupp  (with  whom  was  Lush^  Q.  C),  for  the  *plaintiff.(a) —  t^tiq 
The  question  is  whether  the  Wimbledon  and  Dorking  Railway  ^ 

(a)  Tbe  points  marked  for  nrgament  on  tho  part  of  the  plaintiff  were  as  follows : — 
**  1.  That  the  Epsom  and  Leatherhead  Company  had  no  title  to  the  land  in  question : 
'*  2.  Thaty  at  the  eommencement  of  this  action,  the  Wimbledon  and  Dorking  Railway  Com- 
pany were  not  in  possession  of  the  land  in  qvestion,  within  the  legal  meaning  of  the  Jadg«'s 
order  allowing  them  to  eome  in  and  defend : 

"3.  That  the  land  in  question  was  not  necessary  for  the  sole  use  of  the  Wimbledon  Com- 
pany: 

«  4.  That,  if  the  land  in  question  was  necessary  for  the  Wimbledon  Company  as  the  line  of 
that  ccmpany  was  set  only,  that  company  had  neyertheless  no  power  to  take  this  land|  or  at  th« 
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Company  had  power  to  take  this  land.  The  Epsom  and  Leatherhead 
Railway  Company  had  lost  their  right,  hy  reason  of  the  want  of  notice. 
[Williams,  J. — Might  the  Wimhledon  Company  have  had  a  separate 
station  ?]  There  is  nothing  in  their  act  (20  &  21  Vict.  c.  Ixxii.)  speci- 
fically pointing  to  a  joint  station :  hut  by  a  subsequent  act,  22  k  23 
Vict.  c.  iii.,  provision  is  made  for  the  erection  of  a  joint  station.  The 
question  here  is,  how  the  junction  of  th^  two  lines  was  to  be  effected. 
The  21st  section  of  the  Wimbledon  and  Dorking  Railway  Act  enacts, 
that,  subject  to  the  provisions  in  this  act  contained,  the  company  may 
make  and  maintain  the  railway  hereinafter  mentioned,  with  all  proper 
stations,  works,  and  conveniences  connected  therewith,  in  the  lines  and 
*74^1  according  to  the  '^'levels  shown  upon  the  plans  and  sections  relat- 

^  ing  to  the  said  railway  deposited  as  aforesaid,  and  upon  the  lands 
delineated  upon  the  said  plans  and  described  in  the  book  of  reference 
to  such  plans,  and  may  enter  upon,  take,  and  use  all  or  any  of  the  said 
lands  as  may  be  necessary  for  those  purposes,  that  is  to  say, — *^  a  rail- 
way commencing  by  a  junction  with  the  London  and  South  Western 
Railway  in  the  parishes  of  Wimbledon  and  Merton,  or  one  of  them,  in 
the  county  of  Surrey,  at  or  near  the  bridge  thereon  across  a  public 
highway  leading  from  Merton  to  Kingston,  called  Combe  Lane,  and  ter- 
minating in  the  said  parish  of  Epsom  by  a  junction  with  the  line  of  the 
Epsom  and  Leatherhead  Railway,  as  authorized  to  be  made,  in  a  field 
at  the  back  or  north  side  of  the  High  Street  of  Epsom."  That  section 
does  not  authorize  the  Wimbledon  and  Dorking  Railway  Company  to 
take  any  land  beyond  what  is  required  for  the  railway  itself.  The 
notice  of  intention  to  take  lands  is  provided  for  by  the  18th  section  of 
the  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  the  pro- 
visions of  which  are  incorporated  with  the  special  act,  in  these  terms: 
^*  When  the  promoters  of  the  undertaking  shall  require  to  ptirchase  or 
take  any  of  the  lands  which  by  this  or  the  special  act,  or  any  act  incor- 
porated therewith,  they  are  authorized  to  purchase  or  take,  they  shall 
give  notice  thereof  to  all  parties  interested  in  such  lands,  or  to  the 
parties  enabled  by  this  act  to  sell  and  convey  or  release  the  same,  or 
such  of  the  said  parties  as  shall,  after  diligent  inquiry,  be  known  to  the 
promoters  of  the  undertaking,  and  by  such  notice  shall  demand  from 
such  parties  the  particulars  of  their  estate  and  interest  in  such  lands, 
and  of  the  claims  made  by  them  in  respect  thereof;  and  every  such 
notice  shall  state  the  particulars  of  the  lands  so  required,  and  that  the 
*7441  pr<>™<>^®"  ^f  ^^®  undertaking  are  willing  to  treat  for  *the  par- 

-'  chase  thereof,  and  as  to  the  compensation  to  be  made  to  all  parties 
for  the  damage  that  may  be  sustained  by  them  by  reason  of  the  execa- 
tioQ  of  the  works."  In  The  Queen  v.  The  South  Wales  Railway  Com- 
pany, 14  Q.  B.  902  (E.  C.  L.  R.  vol.  68),  the  South  Wales  Railway 
Company,  having  power  to  take  and  purchase  lands  and  to  construct  a 
railway  according  to  the  plans  and  books  of  reference  deposited  under 
their  act,  gave  notice  to  the  Llanelly  Railway  and  Dock  Company  that 

ItwBt  no  power  to  tako  tho  portion  of  it  upon  and  over  which  the  Leatherhead  BaUway  paued, 
or  the  portion  of  it  to  the  soath  of  the  Leatherhead  Railway : 

"  6.  That  Uie  Wimbledon  Company  had  no  power  to  take  the  land  in  question,  or  any  pazi 
of  ity  for  the  joint  use  of  themselYOS  and  the  Leatherhead  Company : 

«6.  That  the  Wimbledon  Company  had  no  power  to  take  the  land  in  qaeition,or  anyparlof 
il^  for  the  uae  or  behoof  of  the  Leatherhead  Company." 
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they  (the  South  Wales  Railway  Company)  required  to  purchase  a  small 
piece  of  land,  on  part  of  which  the  Llanelly  Railway  was  actually  con- 
structed, such  piece  of  land  being  set  out  in  the  said  plans  and  books 
of  reference  as  part  of  the  proposed  line  of  the  South  Wales  Railway ; 
but  they  afterwards  refused  to  issue  their  warrant  to  the  sheriff  to  assess 
the  amount  of  purchase-money,  on  the  ground  that  the  Llanelly  Rail- 
way and  Dock  Company  had  no  power  under  their  act  to  sell  any  por- 
tion of  land  on  which  their  railway  was  constructed.  On  mandamus, 
ut  the  suit  of  the  Llanelly  Railway  and  Dock  Company,  to  the  South 
Wales  Railway  Company  to  issue  their  warrant,  it  was  held,  that,  as 
there  was  no  express  clause  in  any  special  or  general  act  of  parliament 
which  authorized  either  the  Llanelly  Railway  and  Dock  Company  to 
sell  any  part  of  their  actual  line  of  railway,  or  the  South  Wales  Rail- 
way Company  to  purchase  it,  the  authority  was  not  to  be  implied  from 
the  general  power  given  to  the  South  Wales  Railway  Company  to  make 
their  line  and  to  purchase  lands  according  to  their  deposited  plans  and 
books  of  reference.  The  present  case  is  stronger  than  that ;  for,  the 
plans  deposited  by  the  Wimbledon  Company  showed  no  intention  that 
their  line  should  cross  the  field  in  question.  [Btles,  J. — Under  what 
authority,  then,  do  they  assume  the  right  to  take  this  land  ?]  Under  s, 
22  of  the  special  act,  20  &  21  Vict.  c.  ^Ixxii.,  which  enacts  that  r*^^^ 
"  the  company  shall,  if  the  board  of  trade  shall  so  require,  and  ^ 
either  before  or  at  any  time  after  the  railway  shall  be  opened  for  public 
traflSc,  construct  and  at  all  times  thereafter  maintain  the  railway  as  a 
double  line  of  railway.*'  This  is  in  effect  an  attempt  to  revive  the 
expired  powers  of  the  Epsom  and  Leatherhead  Railway  Company.  In 
Dodd  V.  The  Salisbury  and  Yeovil  Railway  Company,  5  Jurist,  N.  S. 
782,  the  Salisbury  and  Yeovil  Railway  Company  were  authorized  by 
their  act  of  parliament  to  make  deviations  in  their  line  of  railway : 
within  the  limits  of  deviation  the  house  of  M.  D.  stood  near  a  road, 
which,  according  to  the  terms  of  the  act,  the  railway  company  were 
antborized  to  make  and  raise  at  a  certain  rate  of  inclination,  and  carry 
over  their  line  of  railway.  The  railway  company  afterwards  proposed 
to  alter  the  course  of  the  road,  according  to  a  plan  which  would  make 
it  necessary  to  pull  down  M.  D.*8  house:  a  notice  was  served  on  the 
plaintiffs,  and  an  offer  to  accept  a  certain  sum  for  the  house  was  made 
by  one  of  them,  which  was  not  accepted.  The  railway  company  being 
about  to  take  possession,  under  the  85th  section  of  the  Railways  Clauses 
Consolidation  Act,  1845,  the  plaintiffs  moved  for  an  injunction,  on  the 
ground  that  the  proposed  new  road  was  intended  for  the  accommodation 
of  an  adjoining  landowner  and  proprietor,  who  was  to  pay  part  of  the 
expenses  of  the  alteration :  and  the  injunction  was  granted.  That  de- 
cision was  affirmed  on  appeal  by  the  Lords  Justices :  see  33  Law  Times 
311.  The  Great  Northern  Railway  Company  v.  The  East  and  West 
India  Docks  and  Birmingham  Junction  Railway  Company,  7  Railway 
Cases  356,  and  The  London,  Brighton,  and  South  Coast  Railway  Com- 
pany V.  The  London  and  South  Western  Railway  Company,  5  Jurist,  N.  S. 
801,  were  also  referred  to. 

*BoviU^  Q.  C.  (with  whom  was  IIonyman\  contri.(a) — The  4th  r*Y4g 
section  of  the  Wimbledon  and  Dorking  Railway  Act,  1857,  de-  •- 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follows : — 
**  1.  Thaty  upon  the  facts  stated  in  the  special  case,  the  plaintiff  is  not  entitled  to  recover; 
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Bcribes  the  purpose  of  the  incorporation  of  the  company :  it  enacts  tbtt 
the  sabscribers  "shall  be  united  into  a  company  for  the  purpose  of 
making  and  maintwiing  the  railway  thereinafter  described,  with  aB 
proper  works  and  conveniences  belonging  thereto,  according  to  the  pro- 
visions of  that  act  and  the  acts  incorporated  therewith,  and  for  other 
the  purposes  therein  and  in  the  said  acts  contained ;"  and  that  they 
shall  have  power  "  to  purchase  and  hold  lands  for  the  purposes  of  the 
undertaking  within  the  restrictions  therein  and  in  the  said  acts  con- 
tained." Now,  it  is  not  pretended  that  the  land  in  question  was  not 
required  for  the  purposes  of  the  Wimbledon  and  Dorking  Railway:  on 
the  contrary,  the  case  expressly  states  that  it  ii  so  required.  Then,  the 
16th  section  of  the  Railways  Glauses  Consolidation  Act,  1845  (8  &  9 

*7^T\  *^^^^*  ^'  ^^)'  P>'<>^i<^®3  ^^^^  1^  shall  be  lawful  for  the  company,  for 
-'  the  purpose  of  constructing  the  railway,  or  the  accommodation 
works  connected  therewith,  to  "make  or  construct  in,  upon,  across, 
under,  or  over  any  lands,  or  any  streets,  &c.,  within  the  lands  described 
in  the  said  plans,  or  mentioned  in  the  said  books  of  reference,  or  anj 
correction  thereof,  such  temporary  or  permanent  inclined  planes,  tunnels, 
embankments,  aqueducts,  bridges,  roads,  ways,  passages,  conduits,  drains, 
piers,  arches,  cuttings,  and  fences  as  they  think  proper ;"  and  "  may  do 
all  other  acts  necessary  for  making,  maintaining,  altering,  or  repairing, 
and  using  the  railway."  In  Cother  v.  The  Midland  Railway  Companj, 
2  Phillips  469,  it  was  held,  that,  under  the  words  ^*  railway  and  works," 
a  railway  company  had  a  right,  by  the  compulsory  powers  of  their  act, 
to  take  a  piece  of  land  for  the  purpose  of  building  a  station.  And  in 
Sadd  V,  The  Maldon,  Witham,  and  Braintree  Railway  Company,  6  Ezch. 
148,t  it  was  held,  that,  under  the  16th  section  of  the  Railways  Clauses 
Consolidation  Act,  a  railway  company  empowered  by  a  special  act  incor- 
porating the  provisions  of  the  general  act  to  construct  ^^  a  railway  and 
works"  within  certain  limits  as  to  space  and  time,  may,  within  sach 
limits,  without  the  consent  of  the  owner,  take  the  land  for  the  purpose 
of  constructing  the  various  works  mentioned  in  the  16th  section  of  the 
general  act,  although  such  works  be  not  neeesBary^  but  only  convenient 
for  the  purposes  of  the  company.  In  Crawford  v.  The  Chester  and 
Holyhead  Railway  Company,  11  Jurist  917,  by  an  act  of  parliament 
authorizing  an  extension  of  a  line  of  railway  and  the  construction  of  a 
station  (which  act  incorporated  the  Lands  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  18,  and  the  Railways  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  20),  it  was  enacted,  that,  eubjeet  to  the  powere  of  deviation  in  the 
*7481  ^  Itailwaj/8  Olaueee  Consolidation  Act  ^eontained^  it  should  be 
^  lawful  for  the  said  company  to  make  and  maintain  the  said 

"  2.  That  the  fMts  f  tated  in  tbe  caie  show  thai  the  land  in  dispute  was  bona  fide  reqniied  for 
the  Wimbledon  and  Dorking  Companj  for  the  purpose  of  their  undertaking : 

"  3.  That  the  lands  being  delineated  on  the  plans  deposited  by  the  Wimbledon  and  Dorking 
Company,  and  described  in  their  book  of  reference,  that  company  had  power  to  take  sach  luda 
under  the  compulsory  clause  of  their  act,  in  the  mode  stated  in  the  case : 

"4.  That  the  notice  to  take  the  land  giyen  by  the  Wimbledon  and  Dorking  Railway  Con- 
pany,  and  the  claim  made  by  the  plaintiiT  thereunder,  amounted  to  a  contraet  by  that  eompsay 
and  the  plaintiff  for  the  land  in  question  at  a  price  to  be  fixed  in  the  statutory  manner : 

"  5.  That  the  fact  of  the  Wimbledon  and  Dorking  Company  allowing  the  Epsom  and  Leatker- 
head  Company  to  use  the  land  in  dispute  jointly  with  the  former  company,  wiU  not  entitle  tbe 
plaintiff  to  claim  the  land, — the  same  being  bona  fide  required  for  the  purposes  of  the  eom* 
pany." 
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extension  and  tbe  said  station,  and  the  said  station,  and  the  works  con- 
nected therewith,  in  the  lines,  &c.,  and  upon  the  lands  delineated  upon 
the  said  plans,  &g.,  and  to  enter  upon,  take,  and  use  such  of  the  said 
lands  as  should  be  necessary  for  the  purpose.  The  plaintiff's  lands  were 
delineated  upon  the  plans,  and  marked  1  and  4,  and  the  line  of  devia- 
tion passed  through  both  lots.  The  company  required  the  entire  of  lots 
1  and  4  for  tbe  purpose  of  extension  and  the  station :  and  it  was  held 
by  Sir  L.  Shadwell,  V.  C,  that  the  company  were  empowered  to  take  all 
or  any  part  of  the  lands  delineated  on  the  plans,  although  beyond  the 
line  of  deviation,  and  although  they  were  not  so  entitled  under  the 
powers  of  deviation  contained  in  the  Railways  Clauses  Consolidation 
Act.  By  the  interpretation  clause  (s.  8)  of  the  general  act,  it  is  pro- 
vided that  the  expression  ^^  the  railway"  shall  mean  the  railway  and 
works  by  the  special  act  authorized  to  be  constructed.  The  49th  section 
of  the  special  act  authorizes  traffic  arrangements  with  the  London  and 
South  Western  and  the  Epsom  and  Leatherhcad  Railway  Companies. 
[Byles,  J. — One  or  other  of  these  two  companies  mtA$t  buy  the  land : 
they  could  not  have  each  an  undivided  moiety.]  That  clearly  is  so. 
The  cases  cited  on  the  other  side  have  no  application  whatever. 

The  cases  of  The  North  British  Railway  Company  v.  Tod,  12  Clark 
k  Fin.  722,  Beardmer  v.  The  London  and  North  Western  Railway  Com- 

Eny,  1  M'N.  k  G.  112,  and  Pinchin  t^.  The  London  and  Blackwall 
lilway  Company,  1  K.  &  J.  84,  5  De  Gex,  M'N.  k  G.  851,  were  also 
referred  to. 

Lushj  Q.  C,  in  reply. — No  part  of  the  station  is  erected  on  the  plain- 
tiff's land.  The  principle  involved  in  the  case  of  Dodd  v.  The  Salisbury 
and  Yeovil  ♦Railway  Company,  5  Jurist  N.  S.  782,  is  clearly  r^nAg 
applicable  here.  In  Eversfield  v.  The  Mid-Sussex  Railway  Com-  ^ 
pany,  28  Law  J.,  Ch.  107,  a  railway  company  had  compulsory  powers 
to  purchase  soil  for  their  works,  and  to  purchase  such  of  the  lands  deli- 
neated in  the  plans,  and  within  the  limits  of  deviation  indicated  in  the 
plans  and  books  of  reference,  and  to  enter  upon,  take,  and  use  such  of 
the  said  lands  as  should  be  necessary  for  s.uch  purposes.  They  entered 
upon  a  small  piece  of  land  belonging  to  A.  B.,  situate  within  the  limits 
of  deviation,  and  made  a  contract  with  him  for  the  purchase  of  the  soil 
found  thereon  for  the  purpose  of  making  an  embankment  forming  part 
of  the  railway  works  situate  at  some  distance  from  the  other  lands  of 
A.  B.  After  this  the  company  determined  on  the  purchase  of  this 
small  piece  of  land  in  fee  simple,  and  gave  the  required  notices  for  the 
assessment  of  its  value.  It  appeared  that  the  company  did  not  want  the 
small  piece  of  land  for  any  other  purpose  than  that  of  taking  the  soil 
for  the  embankment.  On  a  bill  filed  by  A.  B.,  one  of  the  Vice-Chancel- 
lors  granted  an  injunction  to  restrain  the  company  from  taking  the  piece 
of  land ;  and,  on  appeal  (the  motion  being  turned  into  a  motion  for  a 
decree),  it  was  held  that  the  fee  simple  of  tbe  land  was  not  necessary  for 
tbe  making  and  maintaining  the  railway  within  the  meaning  of  the  par- 
liamentary powers  of  the  company,  but  that,  the  soil  alone  being  wanted, 
which  they  might  purchase  elsewhere  under  their  powers,  the  injunction 
must  be  made  perpetual. 

£rle,  C.  J. — In  this  case  the  plaintiff  had  brought  an  ejectment  on 
the  ground  that  the  land  in  question  never  passed  from  him :  and  the 
point  to  be  determined  is,  whether  the  land  passed  to  tbe  Wimbledon 
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*7^01  ^<^™P^Q7*  ^^  appears  that  an  act  of  parliament  had  passed 
J  *authorizing  the  Leatherhead  Company  to  carry  their  line 
through  the  land  in  question :  but  that  company  never  gave  any  notice, 
and  so  never  acquired  any  right  to  the  land.  Another  act  passed 
enabling  the  Wimbledon  Company  to  construct  a  line  from  Wimbledon 
to  Dorking,  \vhich  was  to  come  down  to  a  point  of  junction  with  the 
£psom  and  Leatherhead  Railway  at  a  short  distance  from  the  plaintiff's 
field :  but,  in  the  parliamentary  plans  showing  what  lands  might  be 
required  for  the  purposes  of  the  Wimbledon  Company,  the  land  now  in 
question  is  included.  It  is  said  that  the  Wimbledon  line  as  a  line  of 
transit  terminated  before  it  came  to  the  plaintiff's  land,  at  a  point 
marked  in  the  parliamentary  plans  as  the  junction  between  the  Wimble* 
don  and  the  Leatherhead  line,  and  therefore  that  the  rights  claimed  over 
the  plaintiff's  land  were  rights  in  respect  of  stations,  works,  and  con- 
veniences connected  with  the  railway.  Take  it  on  that  assumption. 
The  Wimbledon  Company  obtained  the  usual  powers  of  lateral  deviation, 
and  they  claimed  a  right  to  take  the  plaintiff's  land  to  a  point  beyond 
the  suggested  termination  of  their  line,  but  within  the  limits  of  deviation. 
They  claimed  a  right  to  take  the  land  for  the  purposes  of  stations,  works, 
and  conveniences  connected  with  the  railway.  It  is  stated  as  a  fact  in 
the  case  that  the  land  in  question  was  required  for  the  purpose  of  a 
station  for  the  Wimbledon  Company,  and  that  they  had  taken  it  for  the 
purpose  of  a  station,  and  had  laid  down  their  rails  upon  it  and  so  pro- 
longed the  line  marked  upon  the  parliamentary  plans  deposited  by  them 
into  the  plaintiff's  land  so  taken  for  the  purpose  of  a  station.  But  it  is 
said,  that,  if  the  Wimbledon  Company  contemplated  the  taking  of  the 
land  for  the  purpose  of  prolonging  the  line  beyond  the  terminus  ap- 
pointed by  the  special  act,  it  would  be  a  forfeiture,  and  that  their  putting 
*7^11  ^^^^^  ^^^^^  '"^^  ^^®  station  was  ''^a  prolongation  of  the  line  in 
-■  excess  of  their  powers,  and  so  a  forfeiture.  It  seems  to  me  to  be 
idle  to  suppose  that  it  could  have  been  the  intention  of  parliament  that 
the  company  should  stop  their  trains  short  of  the  station.  Having 
authorized  the  company  to  take  the  land  for  the  purposes  of  their  stations, 
works,  and  conveniences,  it  appears  to  me  that  they  authorized  them  to 
continue  their  line  into  the  land  so  taken  for  the  purposes  of  a  station, 
and  to  lay  down  such  rails  as  might  be  required  for  the  more  convenient 
use  of  the  station.  That  being  so,  it  seems  to  me  that  the  whole  of  the 
case  on  the  part  of  the  plaintiff  is  disposed  of,  because  it  is  found  that 
the  Wimbledon  Company  complied  with  all  the  conditions  necessary 
under  the  parliamentary  provisions  to  vest  in  themselves  the  power  of 
compulsorily  taking  the  plaintiff's  land. 

One  ground  of  objection  urged  against  the  Wimbledon  Company,  is, 
that,  in  the  notice  which  they  gave  the  plaintiff,  they  intimate  that  the 
line  of  railway  will  run  through  his  land,  and  that  the  land  is  required 
by  the  company  for  the  purposes  of  their  railway :  and  it  is  contended 
that  all  their  rights  are  defeated  because  they  have  not  stated  that  th;^ 
line  will  run  as  marked  in  the  parliamentary  plan,  and  will  be  continued 
into  the  station  upon  the  land  required  for  the  purposes  of  a  station. 
That,  as  it  seems  to  me,  is  a  very  narrow  and  perverted  construction 
of  the  notice.  The  real  substance  of  the  question,  is  this, — Have  tho 
Wimbledon  Company  need  of  this  land,  and  have  they  given  the  notice 
required  to  clothe  themselves  with  the  right  of  taking  it  under  the  com- 
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pnlsory  clanses  of  the  statute  ?  I  am  of  opinion  that  the  notice  gives 
fall  information  to  the  owner  of  the  land  that  it  is  to  he  taken  for  the 
purposes  of  the  railway,  and  that  there  is  nothing  therein  to  defeat  or 
abridge  its  effect. 

Another  main  ground  of  ohjection  is  this.  The  '^Epsom  and  rinnre} 
Leatherhead  Railway  Company  first  obtained  an  act  of  parliament  ^  ^^^ 
authorizing  them  to  make  a  railway  from  Epsom  to  Leatherhead,  prior 
to  which  they  gave  the  plaintiff  notice  of  their  intention  to  apply  for 
powers  which  would  enable  them  to  take  his  land,  but  they  never  gave 
him  notice  that  they  meant  to  take  his  land.  The  Wimbledon  and 
Dorking  Railway  Company,  having  subsequently  obtained  an  act  autho- 
rizing them  to  make  a  railway  from  Wimbledon  to  Epsom,  which  was  to 
terminate  by  a  junction  with  the  line  of  the  Epsom  and  Leatherhead 
Railway,  gave  the  plaintiff  notice  that  their  line  would  pass  through  the 
land  in  question,  and  that  the  same  would  be  required  by  them  for  the 
purposes  of  their  railway.  The  Wimbledon  Company  then  agreed  with 
the  Leatherhead  Company,  with  the  sanction  of  parliament  (22  &  24 
Vict.  c.  iii.),  to  construct  a  station  at  Epsom  for  their  joint  use :  and  the 
result  of  that  agreement  was  that  the  Wimbledon  Company  entered  upon 
the  land  and  laid  down  a  double  line  of  rails,  and  agreed  with  the 
Leatherhead  Company,  that,  as  to  one  of  those  lines,  the  Leatherhead 
Company  should  use  it  as  a  junction,  and,  having  gone  into  the  station 
at  one  end  and  used  the  station,  should  go  out  at  the  other  end  towards 
Leatherhead  on  a  line  of  their  own ;  the  other  line  being  exclusively 
used  by  the  Wimbledon  Company.  Upon  these  facts,  it  is  urged  on  the 
part  of  the  plaintiff,  that,  if  the  Wimbledon  Company  gave  a  notice  for 
the  purpose  of  giving  to  the  Leatherhead  Company  an  unauthorized 
advantage,  they  thereby  forfeited  their  right  to  take  the  land.  The 
first  answer,  however,  to  that  argument  is,  that,  if  a  railway  company 
authorized  to  take  land  for  the  purpose  of  the  undertaking  complies 
^ith  all  the  requirements  of  the  act  of  parliament,  it  acquires  a  legal 
title  to  the  land.  If  the  purpose  of  the  company  were  to  use  the  land 
in  a  manner  which  would  be  '^'ultrsl  vires,  as  well  as  for  the  ri^nzo 
purpose  of  their  railway  and  works,  I  am  not  aware  that  that  '- 
vould  operate  a  forfeiture  and  give  the  owner,  a  right  to  maintain  eject- 
ment for  the  land.  I  cannot  assent  to  that  proposition.  Possibly  it 
might  be  ground  for  an  application  to  a  court  of  equity  for  an  injunc- 
tion; and  cases  were  referred  to  with  that  aspect.  But  it  is  unneces- 
sary to  go  into  that  here,  because  I  am  of  opinion,  that,  under  the  49th 
section  of  the  Wimbledon  and  Dorking  Railway  Act,  the  two  companies 
might  legitimately  arrange  for  the  joint  use  of  the  station.  That 
section  enacts  that  '^  it  shall  be  lawful  for  the  (Wimbledon)  Company  on 
the  one  hand,  and  the  London  and  South  Western  Railway  Company 
and  the  Epsom  and  Leatherhead  Railway  Company  on  the  other  hand, 
to  enter  into  and  carry  into  effect  such  agreements  and  arrangements  as 
they  may  think  fit  in  respect  of  the  regulation  and  management  by  the 
company  and  such  two  companies  of  the  traffic  upon  or  over  their 
respective  railways,  or  any  part  thereof,  and  with  respect  to  the  division 
and  apportionment  between  the  respective  companies  parties  to  any  such 
agreement  or  arrangement  in  respect  of  the  expenses  incurred,  and  of 
the  tolls,  rates,  and  charges  received  in  respect  of  such  traffic.*'  It 
seems  to  me  that  parliament  contemplated  that  these  two  companies 
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might  act  in  conjunction.  It  is  manifestly  in  furtherance  of  the  inteu- 
tion  of  the  legislature  that  the  Wimhledon  Company,  having  taken  the 
land  in  question  for  the  purpose  of  their  railway,  should  have  power  to 
make  an  arrangement  with  the  Leatherhead  Company  for  the  joint  use 
by  them  of  the  line  lawfully  laid  down  by  the  Wimbledon  Companj,  and 
for  the  use  of  the  station  which  was  contemplated  as  part  of  the  line. 
Then,  the  Leatherhead  Company  having  come  into  and  used  the  station, 
*7^41  ^^^^®  ^^^  nothing  to  prohibit  them  from  *using  the  line  to  go  on 
-^  towards  Leatherhead.  I  think  the  legal  title  to  the  land  in 
question  was  taken  out  of  the  plaintiff  by  the  steps  taken  by  the  Wiok* 
bledon  Company,  and  that  none  of  the  points  relied  on  by  him  affect  the 
validity  of  that  company's  title. 

The  argument  of  this  case  has  occupied  a  very  considerable  time ; 
and  I  have  had  some  difficulty  in  ascertaining  what  it  was  that  the 
plaintiff  relied  upon.  The  plaintiff  has  had  all  that  he  could  be  entitled 
to  when  he  obtained  the  value  of  the  land  from  the  Wimbledon  Com- 
pany. When  the  fee  simple  was  once  parted  with  to  that  company,  I 
am  utterly  unable  to  comprehend  how  the  plaintiff  could  be  interested 
as  to  whether  the  land  was  exclusively  used  for  the  purposes  of  the 
Wimbledon  Company,  or  whether  they  allowed  the  Leatherhead  Com- 

{)any  to  participate  in  the  enjoyment  of  it.  We  can  only  deal  with  the 
egal  rights  of  parties.  It  seems  to  me  that  the  plaintiff  has  shown  no 
legal  right  to  maintain  this  action,  and  consequently  that  our  judgment 
should  be  for  the  defendant. 

Williams,  J. — I  am  of  the  same  opinion.  Two  points  in  substance 
have  been  contended  for  on  the  part  of  the  plaintiff.  The  first  is,  that 
the  Wimbledon  Company  had  no  authority  under  their  act  to  take  the 
plaintiff's  land  for  the  purpose  for  which  they  have  taken  it,  that  pur- 
pose being,  though  a  purpose  of  their  own,  not  such  a  purpose  as  was 
contemplated  by  the  act  of  parliament.  The  second  point  I  understand 
to  be  this,  that,  assuming  that  the  Wimbledon  Company  had  power  to 
take  the  land  for  their  own  purposes,  in  reality  they  did  not  take  it  for 
their  own  purposes,  but,  as  to  a  portion  of  it  at  least,  for  the  purposes 
of  the  Epsom  and  Leatherhead  Railway  Company.  Upon  that  part  of 
the  case,  I  must  confess  I  do  not  entertain  quite  so  clear  an  opinion  as 
^-crn  my  Lord  Chief  Justice  has  '^'intimated :  and  I  think,  that,  if  the 
^  plaintiff's  view  of  the  facts  were  correct,  the  point  might  be  open 
to  much  argument  and  be  deserving  of  consideration. 

As  to  the  first  question,  it  appears  to  me,  upon  looking  at  the  act  of 
parliament,  and  at  the  documents  referred  to  in  the  special  case,  to  be 
quite  clear  that  the  Wimbledon  Company  had  power  to  take  the  land 
in  question,  if  it  were  really  required  by  them  for  the  purpose  of  con- 
structing thereon  a  portion  of  their  line,  or  for  the  purpose  of  a  station, 
works,  and  conveniences  connected  with  their  railway. 

As  to  the  second  point,  the  case  stands  thus : — The  plaintiff  insists, 
that,  as  to  a  portion  of  the  land  in  question,  viz.,  that  portion  over 
which  the  line  used  by  the  Leatherhead  Company  runs,  the  Wimbledon 
Company  did  not  in  reality  purpose  to  take  that  as  a  portion  of  their 
own  property,  or  for  the  direct  convenience  of  a  junction  of  their  line 
with  the  Epsom  and  Leatherhead  line,  but  to  take  it  for  the  purpose  of 
forming  a  portion  of  the  Epsom  and  Leatherhead  line.  If  that  had 
manifestly  been  so  upon  the  facts,  if  the  object  of  the  Wimbledon  Com- 
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p.-iny  in  taking  the  land  had  been  merely  to  enable  the  Leatherhead 
Company  to  complete  their  line,  and  the  former  company  were  only  to 
have  running  powers  or  some  such  enjoyment  over  it,  I  think  the  case 
would  be  open  to  some  difficulty.  But,  upon  the  facts  stated  in  the 
special  case,  I  do  not  think  we  are  justified  in  coming  to  the  conclusion 
that  that  was  the  purpose  for  which  the  Wimbledon  Company  required 
the  land.  It  appears  that  the  Wimbledon  Company  gave  the  plaintiff 
notice  that  they  required  this  land  for  themselves  as  a  portion  of  their 
line  and  the  works  and  conveniences  connected  therewith :  and  the  effect 
of  that  notice,  and  of  the  statute,  was,  to  vest  in  them  the  land  com- 
prised iu  *tbat  notice.  I  see  nothing  upon  the  face  of  the  case  rmnirft 
which  leads  to  the  conclusion  that  there  was  any  bargain  between  '- 
the  Wimbledon  Company  and  the  Leatherhead  Company  that  there 
should  be  any  transfer  of  the  property  by  the  Wimbledon  Company, 
when  acquired  by  them,  to  the  Leatherhead  Company.  In  support  of 
the  plaintiff's  contention,  two  circumstances  are  relied  on :  the  first  is, 
that,  in  the  construction  of  the  line,  a  portion  of  the  expense  was  borne 
by  the  Leatherhead  Company,  and  that  that  portion  of  the  embankment 
over  which  the  line  used  by  that  company  ran  was  constructed  by  their 
agent,  who  was  to  be  paid  by  them :  and  the  other  is,  that  the  Leather- 
bead  line  was  opened  for  traffic  first  as  an  independent  line  of  railway. 
But  I  do  not  think  that  these  circumstances  are  sufficient  to  vary  the 
ordinary  result  of  the  steps  taken  by  the  Wimbledon  Company  to  acquire 
the  land,  viz.,  to  vest  the  legal  property  in  th.em.  It  is  clear,  that, 
unless  the  arrangement  between  the  Wimbledon  Company  and  the 
Leatherhead  Company  goes  so  far  as  absolutely  to  vest  the  soil  itself  in 
the  latter,  it  is  of  no  importance  in  the  case,  because  there  is  no  legal 
impediment  or  objection  in  the  Wimbledon  Company  under  their  act  of 
parliament  getting  and  retaining  possession  of  land  which  they  wanted 
and  which  they  had  a  right  to  acquire  for  the  purpose  of  their  railway, 
works,  and  conveniences,  that,  when  they  have  acquired  it,  they  permit 
the  Leatherhead  Company  to  have  a  joint  use  with  themselves  of  the 
land  so  acquired.  The  soil  remains  vested  in  the  Wimbledon  Company, 
notwithstanding  the  arrangement  under  which  the  enjoyment  of  it  is 
shared  by  them  with  the  Leatherhead  Company.  For  these  reasons,  I 
am  of  opinion  that  the  defendants  are  entitled  to  judgment. 

"^Btles,  J.(a) — Notwithstanding  we  have  had  the  advantage  r^^rit 
of  listening  to  both  the  learned  counsel  for  the  plaintiff,  I  think  ^ 
the  defendants  are  entitled  to  our  judgment.  It  was  for  some  time  in 
controversy,  but  it  is  now  conceded  that  the  land  in  question  was  within 
the  limits  of  the  line  of  deviation  of  the  Wimbledon  Company,  and  that 
that  company  had  an  undoubted  right  to  take  it  under  their  notice,  if 
they  required  it  for  the  purpose  of  a  station  for  their  own  use.  It  is 
also  clear  from  the  act  of  parliament,  that,  at  the  time  they  took  the 
land,  it  was  contemplated  that  there  was  to  be  a  junction  of  the  two 
lines  of  the  Wimbledon  and  the  Leatherhead  companies :  and,  wherever 
there  is  a  junction,  there  necessarily  must  be  some  portion  of  the  line, 
longer  or  shorter  according  to  circumstances,  of  which  both  companies 
will  require  the  use.  The  21st  section  of  the  Wimbledon  and  Dorking 
Railway  Act  alludes  to  this  junction ;  for,  it  describes  the  railway  autho- 
rised by  that  act  to  be  made,  as  being  '^  a  railway  commencing  by  a 
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junction  with  the  London  and  South  Western  Railway,  in  the  parisbei 
of  Wimbledon  and  Merton,  or  one  of  them,  in  the  county  of  Surrey,  at 
or  near  the  bridge  thereon  across  a  public  highway  leading  from  Merton 
to  Kingston,  called  Combe  Lane,  and  terminating  in  the  said  parish  of 
Epsom  by  a  junction  with  the  line  of  the  Epsom  and  Leatherhead  Rail- 
way as  authorized  to  be  made  in  a  field  at  the  back  or  north  side  of  the 
High  Street  of  Epsom :"  and  the  49th  section  enables  the  Wimbledoa 
Company  on  the  one  hand,  and  South  Western  Railway  Company  and 
the  Epsom  and  Leatherhead  Railway  Company  on  the  other  hand,  to 
enter  into  and  carry  into  effect  such  agreements  and  arrangements  aa 
they  may  think  fit  in  respect  of  the  regulation  and  management  by  them 
^npLo-y   and  such  two  companies  of  the  traffic  upon  or  *0Ter  their  respec- 

^  tive  railways,  or  any  part  thereof.  Some  land,  therefore,  it  is 
clear,  would  be  needed  for  the  joint  purpose  of  the  two  railways ;  and 
the  statute  must  have  intended  that  it  should  be  acquired  somehow. 
How,  then,  was  it  to  be  acquired  ?  Each  company  might  hare  given 
notice  to  the  owner  that  they  required  an  undivided  portion  of  it.  That 
would  not  do.  The  owner  could  not  be  compelled  to  sell  an  undividetl 
portion;  neither  company,  therefore,  could  give  such  a  notice;  there  u 
no  authority  and  no  provision  in  the  act  of  parliament  for  such  a  pro- 
ceeding. A  joint  notice  cannot  be  given  by  the  two  companies.  What, 
then,  is  to  be  done  ?  One  of  them  must  necessarily  give  a  notice  for  the 
land  which  is  to  be  used  by  the  two  jointly.  Accordingly,  the  Wimhle- 
don  Company  gave  the  plaintiff  notice  that  they  required  this  land, 
which  they  clearly  had  a  right  under  their  act  of  parliament  to  take,  for 
the  purpose  of  their  own  line  only.  If  in  their  notice  they  had  said  that 
the  land  was  required  for  the  purpose  of  a  station,  the  notice  would  hare 
been  unobjectionable.  If  they  had  afterwards  run  a  line  or  a  double 
line  of  rails  into  the  station,  it  would  have  been  perfectly  competent  to 
them  to  do  so.  But  it  is  said  that  the  notice  is  bad  because  it  states 
that  the  line  of  railway  will  pass  through  the  land,  whereas,  it  is  con 
tended,  it  ought  to  have  stated  that  the  station  or  the  works  and  con- 
veniences  connected  therewith  would  be  constructed  upon  the  land.  Bat 
it  seems  to  me  that  the  line  of  railway  does  in  one  sense  pass  through 
the  land  in  question,  because,  although  the  trains  would  pass  the  actual 
line  of  junction  before  arriving  at  the  station,  yet  it  was  a  line  used  by 
the  Wimbledon  Company,  and  which  might  have  been  used  by  them 
even  if  the  line  had  extended  no  further ;  for,  they  might  surely  hare 
*7591  '^^^  down  a  line  of  rails  into  their  station.     In  fact  it  is  a  *lin6 

-'  which  is  used  by  the  Wimbledon  Company  in  the  procress  of 
completing  the  junction.  It  is  said  that  the  owner  of  the  land  should 
have  precise  notice  where  it  is  proposed  the  line  of  railway  should  run. 
It  seems  to  me  that  this  notice  gives  him  all  the  information  he  could 
reasonably  require :  the  line  does  pass  through  his  land  in  the  sense  la 
which  it  is  necessary  that  he  should  understand  that  statement.  I  think 
there  is  nothing  objectionable  in  the  form  of  the  notice.  But  then  it  id 
said  that  it  was  not  competent  to  the  Wimbledon  Company  to  take  land 
for  the  purposes  of  the  Leatherhead  Company,  who  had  lost  their  poinrer 
to  take  it  for  themselves.  But  this  land  was  not  so  taken :  it  was  not 
taken  for  the  purposes  of  the  Leatherhead  Company,  but  it  was  taken 
by  the  Wimbledon  Company  for  the  purposes  of  their  own  railway  and 
works.     And,  even  if  it  had  appeared  that  the  land  was  taken  for  the 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)        750 

joint  purposes  of  the  two  companies,  inasmuch  as  it  was  necessary  for 
the  purpose  of  effecting  the  junction,  and  as  only  one  of  them  could  take 
it,  and  the  Wimbledon  Company  alone  was  in  a  position  to  do  so,  I 
should  have  thought  that  the  notice  given  by  them  was  within  the  powers 
of  their  act.  The  land,  then,  being  vested  in  the  Wimbledon  Company, 
it  is  quite  immaterial  what  was  afterwards  done  with  it.  The  statutory 
conveyance  has  clearly  vested  the  soil  of  this  portion  of  the  land  in  the 
Wimbledon  Company ;  and  that  constitutes  a  sufficient  defence  to  this 
action.  Judgment  for  the  defendants. 


'THE  GUARDIANS  OF  THE  POOR  OF  THE  CITY  r*7«A 
OF  LONDON  UNION,  Appellants;  DAVID  GEORGE  L  '^^ 
ACOCKS,  one  of  the  Overseers  of  the  Poor  of  the  Parish  of  ST. 
MARY  MOUNTHAW,  Respondent.    June  8. 

The  Sth  Mction  of  the  «tatiite.22  A  23  Vict  c.  49,  is  retrospectire  in  its  operation. 

Ihe  gaardiaDS  of  the  London  Union  made  an  order  upon  one  of  the  pariihes  comprised  therein 
for  the  payment  of  a  sum  which  included  a  balance  due  from  the  parish  at  the  preceding  half- 
jear,  which  balance  was  made  np  of  the  accnmnlated  balances  of  several  snccessire  years : — 
Held,  that  the  order  was  rendered  invalid  by  the  6th  section  of  the  22  A  23  Vict.  o.  49. 

A  refusal  of  justices  to  order  payment  of  money  under  such  an  order  is  no  bar  to  a  future  pro- 
ceeding to  enforce  it  And  such  refusal  is  ground  of  appeal  to  one  of  the  superior  courts, 
under  the  20  A  21  YicL  c  43. 

This  was  a  special  case  stated  by  justices  of  the  city  of  London,  under 
the  20  k  21  Vict.  c.  48. 

On  the  7  th  of  January,  1860,  at  a  special  sessions  of  the  peace  of  the 
city  of  London  summoned  for  the  purpose,  the  respondent  appeared 
before  the  justices  in  answer  to  a  summons  issued  against  him  upon  the 
application  of  the  appellants,  under  the  2  &  3  Vict.  c.  84,  to  show  cause 
why  a  sum  of  4122.  required  by  the  appellants  by  a  contribution  order 
dated  the  13th  of  September,  1859,  to  be  paid  to  their  treasurer  by  the 
respondent  and  other  oflScers  of  the  respondent's  parish  on  the  10th  of 
October,  1859,  had  not  been  paid ;  and  the  said  complaint  was  then 
heard  before  the  justices  at  the  said  sessions,  and  certain  questions  of  law 
arose  for  their  consideration ;  and  they  determined  the  said  matters  in 
favour  of  the  respondent.  The  appellants,  being  dissatisfied  with  their 
decision,  as  being  founded  upon  an  erroneous  determination  of  the  said 
questions  of  law,  duly  applied  to  the  justices  to  state  and  sign  a  case 
setting  forth  the  facts  and  the  grounds  of  their  determination  for  the 
opinion  of  this  court.  The  justices  thereupon  stated  the  following  case, 
setting  forth  the  facts  and  grounds  of  their  determination : — 

The  appellants,  the  guardians  of  the  poor  of  the  City  of  London 
Union,  were  incorporated  more  than  twenty  years  ago ;  and  the  union 
consists  of  ninety-eight  parishes,  of  which  the  respondent's  parish  is  one. 

The  appellants,  under  the  authority  of  the  Poor  Law  Amendment  Act, 
4  &  5  W.  4,  c.  76,  and  of  the  orders  of  *the  poor  law  commis-  rsiygi 
sioners  made  by  virtue  thereof,  have  had  the  management  of  the  '- 
relief  and  maintenance  of  the  poor  of  the  said  ninety-eight  parishes  of 
the  said  union  from  the  time  of  their  saia  incorporation  down  to  thi 
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present  time;  and  have  levied  contributions  upon  the  said  several 
parishes  for  the  purpose  of  defraying  the  expenses  of  so  doing. 

The  Slst  and  82d  articles  of  the  consolidated  order  of  the  poor  law 
comtoissioners,  date*!  the  24th  of  July,  1847,  are  as  follows: — 

Article  81.  "The  clerk  shall  four  weeks  at  least  before  the  25th  day 
of  March  and  the  29th  day  of  September,  respectively,  in  each  year, 
refer  to  and  ascertain  the  cost  to  each  parish  in  the  union  for  the  main- 
tenance of  the  poor,  and  other  separate  charges,  as  well  as  for  the  com- 
mon charges  incurred  in  the  half  of  the  last  year  corresponding  to  the 
half-year  next  coming,  and  shall  estimate,  and  as  near  as  may  be  divide 
amongst  the  parishes,  any  extraordinary  charges  to  which  the  union 
may  be  liable  in  the  coming  half-year;  and  he  shall  also  estimate  the 

Erobable  balance  due  to  or  from  the  parish  at  the  end  of  the  current 
alf-year ;  and  shall  then  prepare  the  orders  on  the  several  parishes  for 
the  sums  which  upon  such  computation  it  shall  appear  necessary  for 
♦hem  to  contribute  to  the  expenses  of  the  union  for  the  coming  half-year; 
and  the  orders  so  prepared  shall  be  laid  before  the  guardians  for  their 
consideration  three  weeks  at  least  before  the  expiration  of  the  current 
half-year." 

Article  82.  **  The  guardians  shall  make  orders  on  the  overseers  or 
other  proper  authorities  of  every  parish  of  the  union,  from  time  to  time, 
for  the  payment  to  the  guardians  of  all  such  sums  as  may  be  required 
by  them  for  the  relief  of  the  poor  of  the  pariah,  and  for  the  contribution 
♦7621  ^  ^^^  parish  to  the  common  fund  of  the  *union,  and  for  any 
->  other  expenses  chargeable  by  the  guardians  on  the  parish ;  and 
in  such  order  the  contributions  shall  be  directed  to  be  paid  in  one  sum, 
or  by  iDatalmento,  on  days  specified,  as  to  the  guardians  may  seem  fit." 
The  course  pursued  by  the  appellants  in  levying  these  contributions 
upon  the  said  several  parishes,  is  by  such  orders  directed  to  be  as  fol- 
lows : — 

Four  weeks  at  least  before  the  25th  of  March  and  the  29th  of  Sep- 
tember, respectively,  in  each  year,  the  clerk  of  the  appellants  shall  ref^ 
to  and  ascertain  the  cost  to  each  parish  in  the  union  for  the  maintenance 
of  the  poor  and  other  separate  charges,  as  well  as  for  the  common 
charges  incurred  in  the  half  of  the  last  year  corresponding  to  the  haV- 
year  next  coming,  and  estimate,  and  as  near  as  can  be  divide  amongst 
the  parishes,  any  extraordinary  charges  to  which  the  union  may  be 
liable  in  the  coming  half-year,  and  also  estimate  the  probable  balance 
due  to  or  from  the  parish  at  the  end  of  the  current  half-year,  and  then 
prepare  orders  on  the  several  parishes  for  the  sums  which  upon  such 
eoroputation  it  appears  necessary  for  them  to  contribute  to  the  expenses 
of  the  union  for  the  coming  half-year :  and  the  orders  so  prepared  are 
to  be  laid  before  the  appellants  for  their  consideration  three  weeks  at 
least  before  the  expiration  of  the  current  half-year. 

The  appellants  are  directed  then  to  make  orders  on  the  overseers  or 
ether  proper  authorities  of  every  parish  of  the  union,  from  time  to  time, 
for  payment  to  the  appellants  of  all  such  sums  as  may  be  required  by 
them  for  the  relief  of  the  poor  of  the  parish,  and  for  the  contribution  of 
the  parish  to  the  common  fund  of  the  union,  and  for  any  other  expenses 
chargeable  by  the  appellants  on  the  parish ;  and  in  such  orders  the  con- 
*7631  ^"^^^'^"^  ^^^  directed  to  be  paid  in  one  sum,  or  by  instalments, 
-i  *on  days  specified,  as  to  the  appellants  it  seems  fit.    The  said 
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Manoe  so  taken  into  calculation  in  favour  of  or  against  the  parish  in 
estimating  the  amount  of  the  contribution  orders  for  the  following  half- 
year,  is  directed  to  be  and  is  estimated  by  placing  the  sums  of  money 
reeeived  from  the  parish  by  the  treasurer  of  the  union  in  the  course  of 
the  half-year  then  drawing  to  a  close  on  one  side*  of  the  account,  and 
the  actual  expenditure  and  sums  chargeable  to  the  parish  for  the  same 
half-year  on  the  other,  and  the  difference  (if  any)  constitutes  the  balance. 
A  copy  of  this  account  was  made  up  to  Michaelmas,  1859,  and  was 
delivered  to  the  respondent. 

The  clerk  of  the  appellants,  in  estimating  whether  any  and  what 
balance  as  aforesaid  is  to  be  taken  into  account  in  favour  of  or  against 
any  parish,  is  not  guided  by  the  amount  which  may  have  been  called 
for  by  the  appellants  in  the  contribution  orders  for  the  half-year.  These 
calls,  it  appears,  generally  turn  out  either  to  exceed  or  fall  short  of 
the  actual  amount  of  charges  and  expenditure  for  whroh  the  parish  is 
liable  in  the  course  of  the  half-year ;  it  being  the  exception  for  the  con* 
tribution  orders  made  prospectively  as  aforesaid  to  be  calculated  so 
exactly  as  to  be  of  the  precise  amount  which  turns  out  eventually  to 
have  been  necessary. 

On  the  20th  of  August,  1859,  the  clerk  to  the  appellant,  following 
the  provisions  of  the  81st  article  of  the  consolidated  order  of  the  poor 
law  commissioners,  prepared  the  following  estimate : — 

'*  Eiitimate  made  by  the  clerk  to  the  board  of  guardians  of  the  City 
of  London  Union  this  20th  day  of  August,  1859,  for  determining  the 
amount  of  the  order  for  contribution  to  be  paid  by  the  churchwardens 
and  overseers  of  St.  Mary  Moanthaw,  for  the  half-year  ending  Lady 
Day,  1860. 

"  099t  (o  Si.  Mary  Mcunikawfir  mmuUemance  of  the  poor,  vis. : 

£  s,   d,       £  9.   d. 

"First,     In  msinteDaneo •    27    2  11} 

"Out  relief 64    2  11 

"  Maintenance  of  lunatics  in  asylum        •        •        •    16  18    0 

'*  Children  at  school 10    0    0 

118    3  lOJ 

*'  Secondly.    Other  separate  charges,  vii. : 

"  Vaccination  feet 0    8    9 

"  ResiBtration  fees 0  10    6     , 

"  Collector's  poundage 3  19    8     ' 

4  18  11 

**  Thirdly.    Common  charges,  vis. : 

"  School  common  charges 12    0    0 

"  Union  common  chargesi  loans,  and  interest       •        99    0    0 

Ill    0    0 

"  Fourthly.    EBtimaio  of  the  probable  balance  due  from  the  parish 

at  the  end  of  the  current  half-year,  September  29th,  1859     .    590    0    0 

£S2i    2    9i 


The  clerk  to  the  appellants  then  prepared  an  order  upon  the  respond- 
ent's  parish  for  the  payment  of  the  sum  of  824/.,  which,  upon  the  above 
computation,  appeared  to  the  appellants  necessary  for  the  said  parish  to 
contribute  to  the  expenses  of  the  union  for  the  coming  half-year ;  and 
the  order  so  prepared  was  placed  before  the  appellants  for  their  conside- 
tation  three  weeks  at  least  before  the  expiration  of  the  then  current  half- 
year  :  and  afterwards,  on  the  13th  of  September  following,  the  appel- 
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lants  made  an  order  upon  the  churchwardens  and  overseers  of  ihe 
respondent's  parish,  of  which  the  following  is  a  copy : — 

"  City  of  London  Union. 
*^  To  Henry  Rogers  and  Walker  Wilson  Brown,  charchwardens,  and 
^7651  ^  ^^^^  George  Acocks  and  ^Samuel  Rosser  Kelly,  overseen, 
-■  of  the  parish  of  St.  Mary  Mounthaw. 
*'Toa  are  hereby  ordered  and  directed  to  pay  to  Samuel  George 
Smith,  Esq.,  of  No.  1,  Lombard  Street,  on  behalf  of  the  guardians  of 
the  poor  of  the  City  of  London  Union,  in  the  following  manner,  th&t 
is  to  say,  at  No.  1,  Lombard  Street  aforesaid,  on  the  10th  day  of  Octo- 
ber next  the  sum  of  412Z.,  and  on  the  9th  day  of  January  next  the 
sum  of  412Z.,  towards  the  relief  of  the  poor  thereof,  and  to  the  contri- 
bution of  the  parish  to  the  common  fund  of  the  union,  and  such  other 
expenses  as  are  chargeable  by  the  said  guardians  on  the  said  parish,  and 
to  take  the  receipts  of  the  said  Samuel  George  Smith,  endorsed  upon 
this  paper  for  the  said  sums  of  4122.  and  4122. 

*^  Given  under  our  hands,  at  a  meeting  of  the  guardians  of  the  poor 
of  the  said  City  of  London  Union,  held  on  the  18th  day  of  September, 
1859. 

(Signed)  '*  Jas.  Abbiss,  Presiding  Chairman 
"  Henrt  Sharp,        1  ^      ,. 
«  Gbo.  T.  Chretien,  /  Guardians. 

^^  John  Souring,  Clerk  to  the  guardians.*' 

*^  Note.  The  churchwardens  and  overseers  are  requested  to  be  punc- 
tual in  making  the  above  payments." 

This  order  was  served  upon  the  respondent  on  the  22d  of  September, 
1859 ;  but  the  said  sum  of  4122.  was  not  paid  on  the  said  10th  of  Oc- 
tober, nor  any  part  thereof,  but  payment  of  the  same  was  refused  on 
the  part  of  the  said  parish  authorities. 

It  was  for  the  non-payment  of  this  arrear  of  412/.  that  the  said  sum- 
mons so  heard  before  the  justices  on  the  7th  of  January,  1860,  wts 
issued. 

On  cause  being  shown  on  behalf  of  the  respondent  why  the  said  som 
had  not  been  paid,  it  was  alleged  as  the  cause  of  refusal  to  pay  the 
same,  that  the  said  sum  of  8247.  required  by  the  said  contribution  order 
*7661  ^^  ^^  *paid  by  the  respondent's  parish  in  the  course  of  the  said 
•J  half-year  ending  Lady  Day,  1860,  included  the  said  balance 
alleged  to  have  been  due  from  the  said  parish  to  the  appellants  at  the 
end  of  the  half-year  ending  Michaelmas,  1859 ;  and  for  this  cause  it 
was  contended,  upon  the  grounds  following,  that  the  said  contribution 
order,  to  the  extent  of  the  said  balance  at  least,  was  invalid, — First,— 
that  the  said  balance  being  claimed  for  charges  and  expenditure  incurred 
before  the  commencement  of  the  half-year  ending  Lady  Day,  1860 
(and  which  included  the  balances  ascertained  at  several  previous  half- 
years  in  respect  of  which  the  said  contribution  order  was  made),  was  a 
retrospective  charge,  and  therefore,  according  to  the  law  established  by 
the  decision  of  the  Court  of  Exchequer  Chamber  in  the  case  of  Wad- 
dington  v.  The  City  of  London  Union,  1  Ellis,  B.  &  E.  870  (£.  C.  L.  B. 
vol.  96),  illegal ;  and  that  the  enactment  of  the  6th  section  of  the  statute 
22  k  28  Vict.  c.  49  did  not  authorise  the  making  of  a  retrospective  call, 
but  merely  provided  that  the  whole  call  or  order  shall  not  be  deemed 
to  be  illegal  on  the  ground  that  the  said  call  or  order  for  contributicn 
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includes  a  balance  due  from  any  parish  or  parishes  at  the  time  when  the 
balf-jearlj  accounts  are  made  up  and  balanced  as  aforesaid. 

Secondly, — it  was  stated  as  a  fact,  on  behalf  of  the  respondent,  and 
admitted  by  the  appellants,  that  the  said  balance  against  the  said  parish 
was  not  wholly  or  even  principally  incurred  for  the  first  time  in  the 
half-year  ending  Michaelmas,  1859,  but  that  there  had  in  fact  been  a 
greater  or  less  balance  against  the  parish  at  the  end  of  every  half-year 
for  many  years  back,  such  successive  balances  having  been  carried  into 
the  accounts  of  each  succeeding  half-year  in  the  manner  already  de- 
scribed, being  sometimes  enlarged  and  sometimes  reduced,  according  as 
the  money  actually  paid  by  the  parish  to  the  treasurer  of  the  union  in 
any  given  *half-year  fell  short  of  or  exceeded  the  actual  amount  r^Yg'r 
of  expenditure  by  the  appellants  on  behalf  of  the  parish  during  ^ 
that  half-year. 

The  following  tabular  statement,  showing  the  half-yearly  calls  upon 
the  respondent's  parish  and  the  expenditure  by  the  appellants  on  behalf 
of  the  parish  for  every  half-year,  together  with  the  actual  payments 
made  by  the  parish  to  the  treasurer  of  the  union  for  and  during  every 
half-year  from  Lady  Day,  1847,  to  Michaelmas,  1859,  was  admitted  by 
the  appellants  to  be  correct : — [see  next  page]. 

And  it  was  further  contended  upon  this  point,  that  it  was  illegal  on 
the  part  of  the  appellants  to  postpone  the  enforcing  payment  of  these 
charges,  and  to  introduce  them  in  the  form  of  balances  in  successive 
half-years,  so  as  in  fact  to  cast  upon  the  present  and  future  rate-payers 
the  burden  of  charges  incurred  several  years  previously,  as  would  appear 
from  the  above  account,  by  which  it  might  be  seen  that  at  times  when 
the  half-yearly  payments  made  by  the  parish  were  sufficient  to  cover  the 
current  expenditure,  there  was  still  a  continued  half-yearly  balance 
against  the  parish  not  paid  off,  carried  over  from  half-year  to  half- 
year. 

Thirdly, — it  was  stated  on  behalf  of  the  respondent,  and  admitted  by 
the  appellants,  that  the  call  or  contribution  order  made  by  the  appel- 
lants for  the  half-year  ending  Michaelmas,  1859,  and  dated  the  8th  of 
March,  1859  (in  the  computation  of  which  the  balance  appearing  by  the 
above  table  against  the  parish  at  the  end  of  the  half-year  ending  Lady 
Day,  1859,  was  taken  into  account  in  the  manner  already  explained), 
being  in  arrear,  the  respondent  was  summoned  under  the  said  statute  of 
the  2  &  3  Vict.  c.  84,  to  show  cause  at  a  special  sessions  as  aforesaid 
why  the  amount  had  not  been  paid ;  and  that  the  complaint  was  heard 
at  such  special  sessions,  when  the  respondent  showed  cause,  *and  r^noq 
objected  that  the  said  call  or  contribution  order  could  not  be  '- 
enforced  by  reason  of  the  said  balance  having  been  included  therein : 
and  that  the  justices  at  such  special  sessions  dismissed  the  said  sum- 
mons, and  that  the  appellants,  being  dissatisfied  with  the  said  determina- 
tion, then  duly  made  application  to  the  said  justices  to  state  a  case  for 
the  opinion  of  one  of  the  superior  courts  of  law  at  Westminster,  pursu- 
ant to  the  said  statute  of  the  20  &  21  Vict.  c.  43,  and  that  the  appel- 
lants had  afterwards  abandoned  the  same ;  upon  which  ground  it  was 
contended  before  the  justices  that  such  determination  by  the  justices, 
and  such  abandonment  of  the  special  case  by  the  appellants,  finally 
disposed  of  the  balance  so  standing  in  the  said  account  against  the 
parish  at  the  end  of  the  half-year  ending  Lady  Day,  1859 ;  and  that 
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City  of  London  Union  and  the  Paruk  of  St.  Mary  Mounihaw. 

Table  of  half-yearly  calls  upon,  expenditure  for,  and  receipts  froiOf 
this  Parish,  commencing  with  the  half-year  ending  Michaelmas, 
1847,  and  ending  with  the  half-year  ending  Lady-Day,  1859,  show- 
ing  the  balances  due  to  or  from  this  parish  at  the  end  of  t^trj  half- 
year  :— 


n.tir-yeRr  tiidlag. 

AaBOontof 
oall. 

Expanditvre 
of  goanliaiu 

RaoHpt  by 
traaaorer  fW>m 

Balaocadoe 

4 

1 

, 

fjr  pariah. 

pariah. 

to  pariah. 

frompuiih. 

£    a.  d. 

£    a.     d. 

£    a.     (/. 

£    a.   A 

£*.<«. 

1847.  Lady  Day     . 

66    4   S 

«      MichMlmM  . 

146  0  0 

90  16    4 

130  17    6 

40    1    2 

1843.  Lady  Day     . 

no  0  0 

06    6    8 

108  10    0 

13  12    4 

"      Micha«lmas  . 

100  0  0 

05  10    0 

04    7    3 

2    2    1 

1840.  Lady  Day     . 

100  0  0 

92  11     6 

84    0    0 

8    2    S 

«      Mtcha«lmaa  . 

ISO  0  0 

1.39    0    6 

72  16    6 

66    4    0 

1850.  Lady  Day     . 

116  0  0 

154  17    Si 

100  17    9 

53  19    6}  1 

"      Miobaelmaa  . 

140  0  0 

138  11    4 

107    7  11 

31    3    5 

1851.  Lady  Day      . 

134  0  0 

149    7    2f 

113  19    61 

.35    7    8 

"      Micha«lmaa  . 

125  0  0 

136  17    0 

125    4    1 

11  12  11 

1862.  Lady  Day     . 

134  0  0 

146    0    U 

110  10    0 

26    1    U 

"      Michaalmas  . 

382  0  0 

126    0    5 

137    6    6 

11    6    1 

1853.  Lady  Day     . 

410  0  0 

166  15    0 

141  14    6 

15    0    6 

"      Micha«Iina«  • 

137  0  0 

174  18    6^ 

1.37  12    6 

37    6    Oi 

1854.  Lady  Day      . 

174  0  0 

183     1     6 

163  16    0 

19    5    5 

«      Miohaalmas  . 

100  0  0 

184    9    2 

217  17    6 

S3    8    4 

1866.  Lady  Day      . 

183  0  0 

178  19    01 

104  13    0 

74    S    Oi 

'<      Miohaalmaa  . 

206  0  0 

165  9  n 

137    8    6 

28    1    U 

1856.  Lady  Day      . 

170  0  0 

227  14  Hi 

145  18    6 

81  16    h\ 

"      Micbaolmas  . 
1857.  Lady  Day     . 

190  0  0  Y 
230  0  0) 

849  18    3i 

322    1     6 

27  16    81 

"      Miohaalmaa  . 

230  0  0 

160    0    2 

138    3    6 

21  16    8 

1858.  Lady  Day     . 

208  0  0 

219  14  11 

123  10    0 

96    4    S 

"      Miobaelmaa  . 

683  0  0 

146    9    0 

145  12    6   ] 

1850.  Lady  Day     . 

818  0  0 

186  2  n 

17  18    7* 

165    0    0    ^ 

6    6    4 

3  18  10 

£102    6    0 

693  11    61 

102    6    9 

1 
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therefore  the  introdaction  of  that  balance  into  the  account  for  the  half- 
jenr  ending  Michaelinns.  1859,  and  the  consequent  estimate  of  a  balance 
against  the  parish  at  Michaelmas,  1859,  wns  erroneous  in  point  of  law ; 
and  thnt  the  contribution  order,  for  the  half-year  ending  Lady  Day, 
1860,  made  upon  such  a  computation  was  wrongly  made. 

Since  the  foregoinji;  t»ble  of  half-yearly  calls  was  completed,  two  other 
calls  in  addition  to  the  call  of  824L  now  in  dispute  have  been  made,  as 
appears  by  the  following  statement,  viz. 


Hait-fmr  ending 

Amonnt  of 

Exp«ndKnri« 

bv  irniinllMiui 

for  pnrlah. 

Receipt  by 

tNvnrer 

from 

parifih. 

Balance*  dne 

feopaiiiih. 

from  pnrfeh. 

Michaelmw,  1859.     (CaU 
dfttod  Sch  March,  1869) 

Lady  Day,  1800.      (Call 
dated   27th   December, 
1859)      

• 

£    t.  d, 
147  9  0 

«6  0  0 

165  5  li 

Net 
asoertained. 

£    «.  d. 
99  5  8 

KiL 

£    9.   d. 

^  Not 
aaeertained. 

£  9,  d. 
65  15  91 

Not 
ascertained. 

*The  eaid  justices,  by  a  majority  of  those  then  sitting  at  such  rt^nn^ 
special  sf^ssions,  determined  the  said  complaint  in  favour  of  the  ^ 
respondent,  upon  the  said  grounds  advanced  on  his  behalf,  as  above  men* 
tion'^d.  And  the  question  for  the  opinion  of  the  court  is, — Whether 
the  said  contribution  order  of  the  18th  of  September,  1859,  is  valid  or 
otherwise. 

Watkin  WiUiami  (with  whom  was  Lrfevre)^  for  tbe  appellants.(a)— 
The  question  ia  whether  the  respondent's  parish  has  paid  to  the  treasurer 
of  the  union  enough  to  cover  the  arrears  due  therefrom.  [Btles,  J. — 
Does  not  this  question  depend  upon  the  construction  of  the  6th  section 
of  tbe  22  &  23  Vict.  c.  49  ?!  The  parish  rely  upon  the  language  of  the 
Slst  article  of  the  consolidated  order  of  the  poor  law  commissionera, 
which  provides  that  '*  the  clerk  shall,  four  weeks  at  least  before  the  25th 
of  March  and  the  29th  of  September  respectively  in  each  year,  refer 
to  and  ascertain  the  cost  to  each  parish  in  the  union  for  the  maintenance 
of  the  poor,  and  other  separate  charges,  as  well  *as  for  the  com-  pi^'t'ti 
mon  charges  incurred  in  the  half  of  the  last  year  corresponding  ^ 
to  the  half-year  next  coming,  and  shall  estimate,  and,  as  near  as  may 
be,  divide  amongst  the  parishes  any  extraordinary  charges  to  which  the 
union  may  be  liable  in  the  coming  half-year,  and  he  shall  also  estimate 
the  probable  balance  due  to  or  from  the  parish  at  the  end  of  the  current 
half-year,  and  shall  then  prepare  the  orders  on  the  several  parishes  for 

(a)  The  points  marked  for  ar^ment  on  tbe  part  of  tbe  appellants,  were  as  follows : — 

**  I.  That  the  contribution  order  dated  the  13th  of  September,  1859,  is  valid,  and  that  the 
lespondent's  parish  was  liable  to  pay  tbe  said  arrear  of  412<. : 

*'2.  That  the  legal  effect  of  the  respondent's  parish  baring  for  many  years  neglected  to  pay 
Qp  its  calls  to  a  sufficient  amount  to  discharge  the  current  expenses  of  any  half-year  and  the 
balance  due  from.the  parish  to  the  appellants  at  the  commencement  of  that  half-year,  is,  thai 
the  parish  was  getting  deeper  and  deeper  into  debt  to  the  appellants  erery  half-year,  and  wai 
in  debt  to  tbe  appellants  at  Lady-Day,  1859,  to  the  amount  of  590/. : 

**  3.  Upon  the  same  ground  as  in  the  second  point,  that  the  parish  was  in  debt  to  the  appel- 
lants in  the  amount  of  590/. : 

"4.  That,  under  tbe  22  A  23  Vict  c.  49,  s.  6,  the  said  oontribntion  order  is  Talid,  notwith- 
standing it  includes  the  said  balance  of  590/.  due  from  the  parish  to  the  guardians." 
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the  sums  which,  upon  such  computation,  it  shall  appear  necessary  for 
them  to  contribute  to  the  expenses  of  the  union  for  the  coming  half- 
year  ;  and  the  orders  so  prepared  shall  be  laid  before  the  guardians  for 
their  consideration  three  weeks  at  least  before  the  expiration  of  the 
current  half-year."  The  balance  to  which  the  order  related  was  made 
up  of  balances  of  several  years,  the  proximate  balance  being  the  balance 
appearing  due  at  the  end  of  the  last  half-year.  [Btlbs,  J. — Is  not 
that  just  the  case  which  the  6th  section  of  the  22  and  23  Vict.  c.  49 
was  intended  to  meet  7]  That  section  was  introduced  in  consequence 
of  the  decision  of  this  court  in  the  case  of  Hale,  app..  The  Guardians 
of  the  Poor  of  the  London  Union,  resp.,  6  G.  B.,  N.  S.  863  (E.  C.  L 
R.  vol.  95).  There,  the  guardians  of  the  London  Union  made  a  con- 
tribution order  pursuant  to  the  82d  article  of  the  consolidated  order; 
but  the  clerk,  in  preparing  it,  disregarded  the  terms  of  the  81st  article, 
inasmuch  as,  in  computing  the  sum  for  which  the  parish  of  St.  M.  B. 
was  to  be  ordered  to  contribute  to  the  expenses  of  the  union,  he  omitted 
to  estimate  '*  the  probable  balance  due  to  that  parish ;"  for,  if  he  had 
taken  the  balance  into  account,  it  was  so  largely  in  its  favour  that  no 
sum  whatever  would  have  been  needed  to  meet  the  cost  of  the  mainte- 
nance of  its  poor,  and  the  other  charges  for  which  the  order  was  made« 
The  reason  for  this  omission  was,  that  the  balances  in  favour  of  that 
4:^701  &°<1  several  other  parishes  *in  the  hands  of  the  treasurer  of  the 

•^  union  had  been  fraudulently  appropriated  by  an  oflScer  of  the 
union  who  was  employed  to  collect  the  rates  for  certain  of  the  parishes 
forming  the  union,  of  which  the  parish  of  St.  M.  B.  was  not  one.  And 
this  court  held,  that,  as  the  guardians  might,  by  taking  the  proper  steps, 
— either  by  orders  apportioning  the  amount  of  the  loss  amongst  the 
various  parishes  of  the  union,  or  by  orders  apportioning  it  exclusively 
amongst  those  parishes  for  which  the  defaulting  oflScer  was  collector,— 
realize  the  balance  due  to  the  parish  of  St.  M.  B.,  they  had  no  right  to 
treat  it  as  non-existing,  and,  consequently,  that  the  order  was  illegally 
made,  and  could  not  be  enforced.  The  22  &  23  Vict  c.  49,  begins  by 
reciting  that  ^'  it  is  expedient  to  define  and  limit  the  period  during  which 
any  debt  hereafter  incurred  by  guardians  of  unions  or  parishes  or  by 
district  boards  of  management  in  the  administration  of  the  laws  for  the 
relief  of  the  poor  may  be  paid,  and  to  make  provision,  in  respect  of 
debts  heretofore  lawfully  incurred  by  thena,  for  payment  of  the  same  ;'* 
and  the  6th  section  enacts  that  ^*  no  call  or  order  for  contribution  made 
by  any  guardians,  nor  any  poor-rate  made  to  meet  such  call  or  order, 
shall  be  deemed  to  be  illegal  on  the  ground  that  the  same  is  made  to 
provide  for  any  debt,  claim,  or  demand,  the  payment  whereof  is  autho- 
rized by  this  act,  or  on  the  ground  that  the  said  call  or  order  for  con- 
tribution includes  a  balance  due  from  any  parish  or  parishes  at  the  time 
when  the  half-yearly  accounts  are  made  up  and  balanced  as  aforesaid : 
Provided  always,  that,  when  the  fund  out  of  which  any  such  debt,  claim, 
or  demand  should  have  been  discharged  shall  have  been  already  paid  by 
any  parish  to  the  board  of  guardians  of  any  union,  and  shall  not  hare 
been  applied  for  that  purpose,  any  funds  which  may  be  required  to  be 
*77^1  ^S^^^  contributed  to  ^discharge  such  debt,  claim,  or  demand, 

-'  shall  be  levied  on  each  parish  in  the  union  in  proportion  to  the 
rateable  value  of  each  such  parish."  [Btles,  J. — This  is  a  highly 
remedial  statute :  and  if  ever  there  was  a  statute  which  ought  to  be 
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construed  so  as  to  suppress  the  mischief,  and  to  advance  the  remedy,  this 
is  one.]  Under  this  section  the  guardians  were  hound  to  make  the 
order  as  they  have  done.  [Btles,  J. — How  do  you  deal  with  the  2d 
section  ?  (a)]  This  is  not  an  order  made  for  payment  of  an  old  deht, 
and  therefore  that  section  has  no  application.  There  is  nothing  in  the 
6th  section  to  render  the  contribution  order  invalid  by  reason  of  its 
iaclading  the  old  balance. 

One  of  the  objections  urged  before  the  justices,  was,  that  the  respond- 
ent had  already  been  summoned  for  non-payment  of  the  balance  alleged 
to  be  due  from  the  parish  to  the  appellants  at  the  close  of  the  half-year 
ending  at  Lady  Day,  1859,  on  which  occasion  the  justices  dismissed  the 
summons,  and  the  appellants  demanded  a  case  under  the  20  k  21  Yict. 
c.  43,  but  afterwards  abandoned  it ;  and  it  was  contended  that  that 
balance  was  thereby  finally  disposed  of,  and  could  not  properly  form 
part  of  the  balance  due  at  Michaelmas,  1859.  The  decision  of  the  jus- 
tices, however,  is  not  binding,  like  the  judgment  of  this  court,  upon  a 
point  of  law :  it  is  discretionary  with  the  justices  to  grant  or  to  with- 
hold a  warrant.  [Erle,  C.  J. — The  20  &  21  Vict.  c.  49,  is  a  very 
salutary  statute :  it  was  intended  to  enable  all  these  summary  jurisdic- 
tions to  obtain  an  authoritative  decision  upon  any  point  of  law  which 
may  arise  before  them.]  This  court  is  not  asked  upon  the  present  occa- 
sion to  reverse  the  decision  of  the  justices,  but  to  remit  the  matter  back 
to  them  with  its  opinion  upon  it. 

*ff.  Pollock,  for  tho  re8pondent.(6) — The  order  in  question  r*'7'74 
Tras  not  a  legal  order,  inasmuch  as  it  comprised  the  accumulated  ^ 
balances  of  by-gone  years.  The  whole  tenor  of  the  provisions  for  the 
regulation  of  the  poor  show  that  all  rates  are  to  be  prospectively  charged. 
The  case  of  Waddington  v.  The  Guardians  of  the  London  Union,  1  Ellis 
B.  &  E.  370  (E.  C.  L.  R.  vol.  96),  disposes  of  this  part  of  the  case, 
assuming  that  the  6th  section  of  tho  22  &  23  Vict.  c.  49  does  not  apply. 
There,  the  City  of  London  Union,  formed  under  the  statute  4  &  5  W.  4, 
c.  76,  consisted  of  ninety-eight  parishes,  and  had  a  board  of  guardians 
annually  elected.  In  February,  1857,  large  ^ums  of  money  were  owing 
to  tradesmen  for  goods,  &c.,  supplied  to  the  poor  of  the  union,  and 
which  had  been  incurred  principally  in  1856,  and  partly  in  preceding 
years.  The  arrears  were  owing  to  embezzlements  by  M.  and  P.  M. 
had  been  appointed  by  *the  guardians  collector  for  nine  of  the  ^#775 
parishes,  which  appointment  had  been  confirmed  by  the  poor-law   '■ 

(«)  See  tbo  section,  post,  777. 

(6)  The  poiota  mi&rked  for  ar^ment  on  tbe  part  of  tho  respondent  wore  as  follows : — 

"1.  That  tbe  appellants  did  not  follow  the  directions  contained  in  tbe  81st  and  82d  articles 
of  the  consolidated  order  jf  the  poor  law  commissioners  dated  the  24tb  of  Jnly,  1S47|  as  to  tbe 
preparation  of  the  estimate  for  and  tbo  making  of  tbe  contribution  order  for  824^,  of  tbe  13th 
of  September,  1859 : 

"  2.  That  the  sum  of  500/.  mentioned  in  such  estimate  was  not  tbe  probable  balance  due  from 
the  parish  at  the  end  of  tbe  current  year,  September  29th,  1859,  and  that  such  estimate  was  in 
aU  respects  illegal : 

**  3.  That  tbe  said  contribution  order  was  for  tbe  reasons  stated,  and  facts  admitted,  rotro- 
ipectiro  and  illegal,  and  was  not  authorized  bj  tho  act  of  tbo  22  A  23  Vict,  o-  49,  s.  6. 

**i.  That  it  was  illegal  to  postpone  enforcing  tho  payment  of  old  balancosi  and  throw  tht 
burthen  thereof  on  present  and  future  rate-payers: 

**  5.  That  tbo  queation  as  to  the  said  balances  had  been  previously  determined  in  favour  of 
the  respondent,  and  finally  disposed  of;  and  that  its  introduction  into  the  said  estimate  and 
order  was  therefore  wrong,  and  erroneous  in  point  of  law." 
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comniissioners.  P.  was  assistant  clerk  of  the  goardians.  The  gnardiaos 
had  ordered  M.  to  pay  the  rates  collected  for  the  nine  parishes  to  tbe 
treasurer  of  the  union.  M.  appropriated  the  greater  part  to  his  own 
use,  and,  in  concert  with  P.,  made  false  entries  in  the  union  ledger, 
representing  the  sums  as  having  been  all  paid  to  the  treasurer.  The 
accounts  made  out  fron;  these  entries  were  produced  to  the  auditor  and 
certified  bj  him  to  be  correct.  P.  had  appropriated  certain  checks 
drawn  in  favour  of  tradesmen,  which  were  entered  as  payments  in  the 
accounts  which  were  audited  and  passed  as  correct.  The  guardians  had 
also  overdrawn  the  treasurer's  account  to  a  large  amount  accruing 
during  several  years  before  February,  1857.  The  embezzlements  bj 
M.  and  P.,  and  the  consequent  arrears  to  the  tradesmen,  were  first  dis- 
covered in  December,  1856.  No  call  was  after  that  made  on  the 
parishes  until  February,  1857,  when  the  then  clerk  of  the  union,  under 
article  81  of  the  consolidated  order  made  the  24th  of  July,  1847,  by  the 
poor-law  commissioners,  ascertained  the  costs  to  each  parish  for  the 
maintenance  of  the  poor,  estimating  as  '*  extraordinary  charges"  for  the 
ensuing  half-year  the  amount  of  the  arrears  to  the  tradesmen  and  the 
debt  to  the  treasurer,  and  divided  the  whole  among  the  different 
parishes :  and  the  guardians,  under  article  82,  made  orders  on  the  17th 
of  February,  1857,  on  the  overseers  of  the  several  parishes  for  pay- 
ment. A  parish,  not  being  one  of  the  nine  for  which  M.  collected,  dis- 
puted the  validity  of  the  order.  All  previous  calls  had  been  paid.  It 
was  held  by  the  Exchequer  Chamber,-'-reversing  the  judgment  of  the 
Court  of  Queen's  Bench, — that  the  order  was  wholly  bad,  as  being 
partly  in  the  nature  of  a  retrospective  rate,  though  in  fact  there  were 
*77f)1  ^^^™^'  besides  those  ^mentioned,  free  from  objection.  Watson, 
J  B.,  in  delivering  the  judgment  of  the  court  of  error,  says :  "  The 
01  iginal  legal  authority  to  make  a  rate  for  the  relief  of  the  poor  is  the 
statute  43  Eliz.  c.  2,  which  enacts  that  the  churchwardens  and  overseers 
of  a  parish  shall,  with  the  consent  of  two  justices,  raise  weekly  or  other- 
wise, by  taxation,  a  competent  sum  for  the  relief  of  the  lame  and  other 
poor,  and  for  putting  out  the  poor  children  apprentices.  Upon  the  con- 
struction of  this  statute,  it  has  been  uniformly  held  that  the  power  of 
taxation  under  it  can  be  exercised  to  meet  prospective  expemei  onlg^ 
and  that  it  is  not  lawful  to  make  a  poor-rate  for  the  payment  of  a  past 
debt.  Judges  of  the  greatest  eminence  have  not  only  approved  of  this 
construction  as  correct  in  itself,  but  have  stated  that  in  their  opinion 
this  construction  is  founded  upon  principles  of  policy  and  justice :  of 
policy,  because  it  enables  the  poor-law  officers  to  deal  for  ready  money 
and  avoid  contracting  debts,  thereby  avoiding  a  great  temptation  to 
extravagance  and  waste :  and  of  justice,  because,  so  far  as^  is  possible, 
it  casts  upon  the  existing  rate-payers  the  burthen  of  the  poor  for  the 
time  being,  and  protects  them  from  one  which  ought  to  have  been  borne 
by  their  predecessors :  Tawny's  Case,  2  Salk.  531 ;  The  King  r. 
Wavcll,  1  Dougl.  116 ;  The  King  v.  The  Churchwardens  of  Durslcy,  5 
Ad.  &  E.  10  (E.  C.  L.  R.  vol.  31),  6  N.  &  M.  333  (E.  C.  L.  R.  vol. 
36)."  Here,  the  590Z.  is  an  old  balance,  made  up  of  balances  due  in 
several  successive  years  from  the  parish  to  the  guardians  of  the  union. 
To  make  the  contribution  order  valid,  it  must  be  shown  that  the  sod 
ordered  to  be  paid  is  applicable  for  the  expenses  of  the  current  half- 
year,  and  not  the  payment  of  a  pre-existing  debt. 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)        776 

Theiiy  the  statute  22  &  23  Yict.  e.  49  is  inapplicable  to  this  case«  It 
was  never  intended  to  purge  the  neglect  of  the  guardians.  It  is  an 
act  for  imposing  a  burthen  upon  the  subject, — to  make  the  existing 
*rate-pajers  responsible  for  the  defaults  of  those  irho  have  in  rttnij 
by-gone  years  preceded  them :  and  it  is  not  to  have  a  retroactive  ^ 
effect  .unless  such  an  intention  is  clearly  indicated:  Nova  constitutio, 
futaris  formam  imponere  debet,  non  praeteritis.  The  statute  recites  that 
"it  is  expedient  to  define  and  limit  the  period  during  which  any  debt 
hereafter  incurred  by  guardians  of  unions  or  parishes  or  by  district 
boards  of  management  in  the  administration  of  the  laws  for  the  relief 
of  the  poor  may  be  paid,  and  to  make  provision,  in  respect  of  debts 
heretofore  lawfully  incurred  by  them,  for  payment  of  the  same."  The 
Ist  section  enacts,  that,  *' with  respect  to  any  debt,  claim,  or  demand 
which  may  after  the  passing  of  this  act  be  lawfully  incurred  by  or 
become  due  from  the  guardians  of  any  union  or  parish,  or  the  board  of 
management  of  any  school  or  asylum  district,  such  debt,  claim,  or 
demand  shall  be  paid  within  the  half-year  in  which  the  same  shall  have 
been  incurred  or  become  due,  or  within  three  months  after  the  expiration 
of  such  half-year,  but  not  afterwards,  the  commencement  of  such  half- 
year  to  be  reckoned  from  the  time  when  the  last  half-year's  account 
shall  or  ought  to  have  been  closed  according  to  the  order  of  the  poor 
law  commissioners  or  poor  law  board :  Provided  that  the  poor  law  board, 
by  their  order,  may,  if  they  see  fit,  extend  the  time  within  which  such 
payment  shall  be  made  for  a  period  not  exceeding  twelve  months  after 
the  date  of  such  debt,  claim,  or  demand."  The  2d  section,  which  is 
the  really  effective  provision,  enacts,  that,  '^  with  respect  to  any  debt, 
claim,  or  demand  which  may  have  been  lawfully  incurred  by  any  such 
guardians  or  board  of  management  or  on  their  account  before  the  passing 
of  this  act,  they  may,  if  they  think  proper,  pay  within  twelve  months 
after  the  passing  of  this  act,  out  of  the  funds  in  their  possession,  any 
Buch  debt,  claim,  or  demand  which  may  have  been  so  ^incurred  r^yTo 
or  have  become  due  within  two  years  before  the  date  of  this  act,  '- 
and  may,  within  the  said  period  of  twelve  months,  make  provision  for 
the  payment  of  any  debt,  claim,  or  demand  lawfully  incurred  as  afore- 
said which  shall  have  become  due  from  them  at  some  period  beyond  two 
years  but  not  beyond  six  years  from  such  date  in  full  at  once,  or  by 
equal  annual  instalments,  not  exceeding  five,  if  the  poor  law  board, 
after  open  and  public  investigation,  during  which  counsel  or  solicitors 
may  appear  and  witnesses  may  be  examined  on  both  sides,  when  the 
same  shall  be  required  by  any  rate-payer  of  the  union,  parish,  or  dis- 
trict, shall  be  satisfied  that  no  fraud,  collusion,  or  neglect  of  the  general 
rules  of  the  poor  law  board  respecting  the  contraction  or  discharge  of 
such  debt,  Aaim,  or  demand  have  been  committed  by  the  party  to  whom 
such  claim  or  demand  is  alleged  to  be  due,  and  that  such  party  has  not 
been  accessory  to  any  fraud  on  such  guardians  or  board  of  management, 
and  shall  give  their  consent  in  manner  aforesaid  to  such  payment ;  and 
such  guardians  or  board  respectively  shall  charge  every  such  payment 
to  the  account  to  which  the  same  should  have  been  charged  if  the  pay- 
ment had  been  made  in  due  time  ;  and  the  president  or  secretary  of  the 
poor-law  board  shall,  within  one  calendar  month  after  the  expiration  of 
such  period  of  twelve  months  as  aforesaid,  if  parliament  be  then  sitting, 
or,  if  not,  then  within  one  calendar  month  after  the  next  meeting  thereof^ 
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lay  or  cause  to  be  laid  before  both  honses  of  parliament  a  retnm  of  all 
such  payments  as  shall  have  been  made  or  authorized  under  the  power 
lastly  hereinbefore  contained."  So  far  the  act  is  clearly  prospective. 
The  6th  section  enacts  that  ''no  call  or  order  for  contribution  made  by 
any  guardians,  nor  any  poor-rate  made  to  meet  such  call  or  order,  shall 
be  deemed  to  be  illegal  on  the  ground  that  the  same  is  made  to  {Provide 
*7791  *^^^  ^^^  debt,  claim,  or  demand  the  payment  whereof  is  autho- 
-I  rized  by  this  act,  or  on  the  ground  that  the  said  call  or  order  for 
contribution  includes  a  balance  due  from  any  parish  or  parishes  at  the 
time  when  the  half-yearly  accounts  are  made  up  and  balanced  as  afore- 
said :  Provided  always,  that,  when  the  fund  out  of  which  any  such  debt, 
claim,  or  demand  should  have  been  discharged  shall  have  been  already 
paid  by  any  parish  to  the  board  of  guardians  of  any  union,  and  shall 
not  have  been  applied  for  that  purpose,  any  funds  which  may  be  required 
to  be  again  contributed  to  discharge  such  debt,  claim,  or  demand,  shall 
be  levied  on  each  parish  in  the  union  in  proportion  to  the  rateable  value 
of  each  such  parish."  [Bylbs,  J. — What  meaning  do  you  give  to  the 
word  "  balance  ?"  Willes,  J. — Suppose  too  little  is  called  for  at  Lady 
Day,  may  not  the  deficiency  be  made  up  by  the  call  made  at  Michael- 
mas ?  and,  if  that  is  insufficient,  may  not  that  deficiency  be  made  up  at 
the  ensuing  Lady  Day  call  ?]  Clearly  not.  Before  the  statute,  the 
guardians  could  not  have  corrected  their  first  blunder  in  that  way :  that 
would  be  precisely  within  Waddington  v.  The  Guardians  of  the  London 
Union,  1  Ellis,  B.  &  E.  370  (E.  C.  L.  R.  vol.  96). 

Then,  it  is  submitted  that  this  is  res  judicata.  Unless  the  decision 
of  the  justices  under  the  2  &  3  Vict.  c.  84  is  an  administrative  or  judi- 
cial act,  it  could  not  properly  be  made  the  subject  of  an  appeal  under 
the  20  &  21  Vict.  c.  43.  The  2d  section  of  that  act  provides,  that, 
''  after  the  hearing  and  determination  by  a  justice  or  justices  of  the 
peace  of  any  information  or  complaint  which  he  or  they  have  power  to 
determine  in  a  summary  way,  by  any  law  now  in  force  or  hereafter  to 
be  made,  either  party  to  the  proceeding  before  the  said  justice  or  justicea 
may,  if  dissatisfied  with  the  said  determination  as  being  erroneous  in 

♦7801  P^'^**  ^^  ^^^»  ^''PP'y  '^^  writing  within  three  days  after  the  same  to 
-I  *the  said  justice  or  justices,  to  state  and  sign  a  case  setting  forth 
the  facts  and  the  grounds  of  such  determination,  for  the  opinion  thereon 
of  one  of  the  superior  courts  of  law,  to  be  named  by  the  party  apply- 
ing," &c.  By  s.  4,  the  justices  may  refuse  to  state  a  case  if  they  think 
the  application  frivolous ;  by  s.  5,  the  improper  refusal  of  a  case  is  made 
ground  for  a  mandamus ;  and  by  s.  6  the  decision  of  a  superior  coart 
upon  the  case  transmitted  to  them  is  declared  to  be  final  and  conclusive 
on  all  parties.  By  the  2  &  3  Vict.  c.  84,  s.  1,  the  justice^  are  to  hear 
and  determine,  and  to  enforce  the  order.  That  section  enacts,  '*  that, 
in  every  case  in  which  any  contribution  by  overseers  or  other  officers  of 
any  parish  of  moneys  required  by  the  board  of  guardians  or  persons 
acting  as  guardians  of  such  parish,  or  for  any  union  which  shall  include 
such  parish  for  the  performance  of  their  duties,  shall  be  in  arrear,  it 
shall  be  lawful  for  any  two  justices  acting  within  the  district  wherein 
such  parish  shall  be  situate,  on  application  under  the  hand  of  the  chair- 
man or  acting  chairman  of  such  board,  to  summon  the  said  overseer  or 
any  other  officers  to  show  cause,  at  a  special  sessions  to  be  summoned 
for  the  purpose,  why  such  contribution  has  not  been  paid,  and,  after 
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bearing  the  complaint  preferred  under  the  authority  of  such  chairman 
or  acting  chairman,  and  on  behalf  of  such  board,  if  the  justices  at  such 
sessions  shall  think  fit,  bj  warrant  under  their  hands  and  seals,  cause 
the  amount  of  the  contribution  so  in  arrear,  together  with  the  costs 
occasioned  by  such  arrear,  to  be  levied  and  recovered  from  the  said 
overseers 'or  other  officers,  or  any  of  them,  in  like  manner  as  moneys 
assessed  for  the  relief  of  the  poor  may  be  levied  and  recovered,  and  the 
amount  of  such  arrear,  together  with  the  costs  as  aforesaid,  when  levied 
and  recovered,  to  be  paid  to  the  said  board,"  &c.  The  justices,  there- 
fore, are  not  acting  ministerially :  *they  are  to  act  *^  upon  hearing  r^iroi 
the  complaint."  [Willbs,  J. — And  to  adjudicate  "if  they  shall  *- 
think  fit.'']  The  whole  language  of  the  section  shows  that  they  are 
acting  in  the  matter  judicially.  In  Routledge,  app.,  Hislop,  resp., 
Weekly  Rep.  for  1860,  p.  363,  a  servant  in  husbandry  sued  her  master 
in  the  county  court,  claiming  damages  on  the  ground  that  she,  having 
been  hired  for  a  year,  had  been  dismissed  within  the  year  without  reason- 
able cause,  in  which  suit  the  judgment  was  in  favour  of  the  master. 
The  servant  then  applied  to  the  justices  of  the  peace  under  the  20  6.  2, 
c.  19,  for  an  order  upon  her  master  to  pay  ner  her  wages,  claiming 
wages  for  the  whole  year,  on  the  ground  that  she  had  been  dismissed 
without  just  cause :  and  it  was  held  that  the  justices  had  no  powei  to 
inquire  into  the  merits  of  the  case  and  adjudicate  thereon,  as  the  same 
question  substantially  had  been  already  adjudicated  on  by  a  court  of 
competent  jurisdiction.  The  justices,  therefore,  having  already  heard 
and  decided  this  matter  as  to  the  590/.  balance,  and  granted  a  case, 
which  the  guardians  declined  to  proceed  with,  it  is  not  competent  to 
them  to  agitate  the  question  again.  And  see,  as  to  the  effect  of  a  former 
judgment  upon  the  same  subject-matter,  the  authorities  collected  in 
Buckland  v.  Johnson,  15  0.  B.  145  (E.  C.  L.  R.  vol.  80). 

Williams,  in  reply. — The  question  is  reduced  to  this, — what  is  the 
meaning  of  "  balance"  in  the  act?  If  it  had  not  been  intended  to  limit 
it  to  a  balance  accruing  within  the  preceding  half-year,  it  would  have 
been  easy  so  to  express  it.  If  improper  sums  are  included  in  the  esti- 
mates, the  proper  time  for  objecting  to  them  is  before  the  auditor.  The 
parish  having  allowed  that  opportunity  to  escape,  must  be  assumed  to 
have  acquiesced.  The  fact  of  the  parish  having  been  in  debt  to  the 
guardians  for  several  half-years  does  not  prevent  *the  accumu-  r^croo 
lated  balance  being  within  the  words  of  the  statute  a  balance  due  '- 
at  the  last  half-year. 

Erle,  0.  J. — As  to  the  point  urged  on  the  part  of  the  respondent 
that  the  claim  for  the  balance  of  5902.  due  at  Lady  Day,  1859,  had  been 
adjudicated  upon  and  disposed  of  by  the  petty  sessions,  it  seems  to  me 
that  there  is  nothing  in  it.  The  court  of  petty  sessions,  when  applied 
to  for  a  warrant  to  enforce  payment  of  a  rate,  or  to  compel  the  overseers 
to  pay  the  amount  mentioned  in  a  contribution  order,  is  not  a  court  of 
appeal  to  adjudicate  on  the  validity  of  the  rate  or  the  order ;  but  they 
are  to  determine  whether  or  not  they  will  compel  payment.  Perhaps  it 
might  be  said,  on  an  application  for  a  mandamus,  that  they  have  a  dis- 
cretion :  but  it  must  be  a  discretion  which  is  to  be  exercised  according 
to  law ;  they  are  to  be  satisfied  that  the  rate  or  call  for  which  they  issue 
their  warrant  is  one  which  oucht  to  be  enforced.  To  that  extent,  per- 
haps, they  have  a  discretion  in  the  matter:  '4f  they  think  fit,"  must 
0.  B.  N.  s.  VOL.  vin. — 29 
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mean,  if  thej  are  satisfied'  that  it  is  a  fit  thing  for  them  to  do  according 
to  the  powers  which  the  law  has  reposed  in  them. 

As  to  another  question  which  has  been  argued  before  us,  the  statute 
tinder  which  this  case  is  stated  was  intended  to  give  justices  where  thej 
entertained  doubts  upon  matters  of  law  arising  before  them,  to  have 
those  doubts  solved  by  the  decision  of  one  of  the  superior  courts  od 
appeal.  In  mj  opinion,  it  would  be  within  the  intent  of  the  statute  that 
a  case  should  be  stated  if  the  justices  find  themselves  unable  to  come  to 
the  determination  that  they  ought  to  enforce  payment  of  a  rate  or  call 
upon  some  objection  in  point  of  law  arising  before  them.  I  have  some 
recollection  of  this  matter  having  been  discussed  in  the  Queen's  Bench 
whilst  I  was  a  member  of  that  court.  ^However,  be  that  as  it 
may,  the  case  being  now  before  us,  and  having  been  very  follj 
argued,  it  only  remains  for  us  to  say  what  we  think  the  justices  might 
legally  do  in  the  matter. 

The  main  question  which  presents  itself  is  this.  A  call  has  been 
made  upon  the  parish  of  St.  Mary  Mounthaw,  one  of  the  parishes  com- 
prised within  the  City  of  London  Union,  of  8242.,  upon  an  estimate  made 
for  the  half-year  ending  at  Lady  Day,  1860,  for  what  would  be  needed 
to  provide  for  the  proportion  due  from  that  parish  to  meet  the  current 
expenses  of  the  union  for  that  half-year,  together  with  a  balance  of  590L 
remaining  due  from  that  parish  to  the  guardians  of  the  union  at  the  pre- 
ceding half-year.  It  may  be  that  that  balance  takes  up  and  includes 
balances  remaining  due  from  former  half-years :  but,  upon  the  facts  pre- 
sented to  us,  the  call  is  a  call  for  8242.  to  be  paid  by  the  parish  in  respect 
of  the  half-year  ending  at  Lady  Day,  1860 :  and  the  great  question 
here  is,  whether  the  estimate  and  call  for  the  half-year  ending  at  Ladj 
Day,  1860,  is  illegal  because  it  includes  the  balance  of  590Z.  which  stood 
over  from  the  preceding  half-year.  Now,  I  will  consider  how  the  matter 
stood  at  the  time  when  the  statute  upon  which  the  question  turns  was 
passed.  By  law  each  parish  was  bound  to  provide  for  the  necessities  of 
its  poor.  In  earlier  times  this  provision  was  made  by  the  overseers. 
Since  the  Poor  Law  Amendment  Act,  4  &  5  W.  4,  c.  7o,  when  parishes 
were  for  the  most  part  formed  into  unions,  that  duty  devolved  upon  the 
guardians :  but  all  along  the  overseers  or  the  guardians,  as  representing 
the  inhabitants  of  each  parish,  had  the  duty  cast  upon  them  of  providing 
for  the  wants  of  their  respective  poor.  Down  to  the  time  of  the  decision 
of  the  Court  of  Queen's  Bench  in  the  case  of  Waddington  v.  The  Cltj 
of  London  Union,  1  Ellis,  B.  &  E.  370  (E.  C.  L.  R.  vol.  96),  it  had 

*7841  ^^^^7^  ^^^^  ^^^^  ^  ^®  ^^®  *duty  of  the  parish  officers  as  far  as 
^  possible  to  defray  the  expenses  of  maintaining  the  poor,  and  the 
other  incidental  charges,  by  rates  levied  upon  the  inhabitants  and  rate- 
payers for  the  time  being.  The  law  had  always  been  administered  as 
far  as  possible  to  carry  out  that  principle.  The  notion,  however,  of 
paying  for  each  loaf  or  other  article  as  required  by  the  parish  became 
altogether  impracticable  in  the  case  of  large  unions :  there  must  of  neces- 
sity be  large  contracts  for  supplies,  and  in  the  ordinary  course  of  things 
debts  to  a  greater  or  less  extent  must  be  incurred.  All  these  things  are 
subjects  for  question  and  scrutiny  before  the  auditor.  It  must  per- 
petually occur  that  the  means  of  the  parish  or  union  to  meet  these 
demands  are  for  the  moment  inadequate.  Suppose  a  rate  made  upon 
the  inhabitants  for  the  collection  of  1000/.,  there  must  always  from  one 
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cause  or  another  be  a  deficiency  in  the  amount  realized :  many  become 
defaulters  from  inability  to  pay ;  many  go  away,  from  whom  it  is  im- 
poesible  to  obtain  the  rate ;  or  the  deficiency  may  arise  from  many  causes 
unforeseen  at  the  time  of  making  the  rate.  Waddington  v.  The  City  of 
London  Union  only  affirmed  a  principle  which  was  well  ascertained  and 
agreed  on  before,  viz.,  that  a  rate  or  call  upon  the  inhabitants  ought  not 
to  be  retrospective.  It  appeared  that  several  of  the  parishes  of  the 
union  were  considerably  in  arrear,  some  of  which  arrears  occurred  from 
the  neglect  of  the  guardians,  some  from  the  dishonesty  of  certain  servants 
of  the  union ;  and  the  guardians  had  made  a  call  upon  the  several  parishes 
to  provide  for  the  deficiency  thus  arising.  This  call  was  held  to  be 
illegal  and  void.  It  was  this  state  of  things  which  the  legislature,  as  it 
seems  to  me,  intended  to  provide  for  by  the  recent  statute.  I  do  not 
think  it  is  to  be  imputed  to  the  guardians  here  that  they  were  guilty  of 
any  culpable  ^negligence  in  not  enforcing  payment  of  the  balances  r«70f 
year  by  year.  The  result,  no  doubt,  is,  that  the  burthen  is  or  ^ 
may  be  shifted  from  those  who  ought  at  the  time  to  have  borne  it. 
Several  of  the  parishes  have  within  the  last  year  or  two, — this  parish 
amongst  others, — become  considerably  in  arrear.  In  the  year  1854,  as 
appears  by  the  tabular  statement  in  the  case,  the  parish  of  St.  Mary 
Mounthaw  had  a  balance  in  its  favour;  but  subsequently  it  got  into 
arrear ;  and,  when  the  call  in  question  was  made,  there  was  a  balance 
against  the  parish  from  the  preceding  half-year  of  590J.  The  statute 
which  we  are  now  called  upon  to  construe  was  passed  on  the  18th  of 
August,  1859 ;  and  on  the  20th  of  that  month  the  guardians  made  the 
contribution  order  which  gives  rise  to  the  contest,  for  the  purpose  of 
getting  in  the  arrears.  It  appears  to  me  that  the  intention  of  the  legis- 
lature in  passing  that  act,  was,  to  enable  the  guardians  to  collect  from 
each  parish  its  unpaid  balance.  The  6th  section  enacts  that  "no  call 
or  order  for  contribution  made  by  any  guardians,  nor  any  poor-rate 
made  to  meet  such  call  or  order,  shall  be  deemed  to  be  illegal  on  the 
ground  that  the  same  is  made  to  provide  for  any  debt,  claim,  or  demand, 
the  payment  whereof  is  authorized  by  this  act,  or  on  the  ground  that  the 
said  caH  or  order  for  contribution  includes  a  balance  due  from  any  parish 
or  parishes  at  the  time  when  the  half-yearly  accounts  are  made  up  and 
balanced  as  aforesaid.:  Provided  also,  that,  when  the  fund  out  of  which 
any  such  debt,  claim,  or  demand  should  have  been  discharged  shall  have 
been  already  paid  by  any  parish  to  the  board  of  guardians  of  any  union, 
and  shall  not  have  been  applied  for  that  purpose,  any  funds  which  may 
be  required  to  be  again  contributed  to  discharge  such  debt,  claim,  or 
demand,  shall  be  levied  on  each  parish  in  the  union  in  proportion  to  the 
rateable  value  of  each  such  parish."  The  '^'half-yearly  accounts  r^^op 
are  made  up  a  month  before  Lady  Day  and  Michaelmas,  to  esti-  ■- 
mate  what  may  be  necessary  to  provide  for  the  wants  of  the  union  for 
the  coming  half-year,  as  well  as  the  probable  balance  due  to  or  from  the  ' 
parish  at  the  end  of  the  current  half-year.  In  the  estimate  for  this 
parish,  it  was  founded  that  824J.  would  be  required  to  meet  the  charges 
upon  the  union  for  the  maintenance  of  the  poor  of  the  parish,  and  for 
the  other  incidental  expenses,  and  also  to  pay  off  the  balance  of  590Z. 
which  would  appear  to  be  against  that  parish  at  the  end  of  the  current 
half-year, — partly  arising,  no  doubt,  from  arrears  accruing  in  some 
former  years.    The  justices,  conceiving  that  that  balance  was  improperly 
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included  in  the  estimate,  have  refused  to  enforce  payment  of  the  call  bj 
distress.  It  seems  to  me  that  they  hare  made  a  mistake,  because  I  am 
of  opinion  that  the  statute  intended  to  authorize  the  guardians  to  do  as 
they  have  done ;  and  therefore  I  am  of  opinion  that  the  question  referred 
to  us  upon  this  case  should  be  answered  in  favour  of  the  guardians.  I 
have  dealt  with  this  matter  as  if  the  5907.  was  a  balance  which  had 
become  due  from  the  parish  of  St.  Mary  Mounthaw  at  Lady  Day,  1859: 
but,  if  the  whole  account  is  looked  at,  I  think  it  is  a  fallacy  to  say  that 
the  balance  so  appearing  was  a  continuing  and  accumulating  debt  half- 
year  by  half-year  for  a  long  series  of  years ;  for,  if  there  was  a  balance 
of  200Z.  due  at  the  expiration  of  one  half-year,  and  the  sum  collected 
for  the  succeeding  half-year  were  400^.,  and  a  balance  was  then  left  to 
be  carried  on  to  the  next  half-year,  it  could  not  be  said  that  the  original 
debt  of  200^  remained  unliauidated :  practically,  that  debt  would  be 
paid  off  and  discharged  by  the  money  first  collected,  according  to  the 
rule  in  Clayton's  Case,  1  Meriv.  672.     However,  I  do  not  found  my 

'*'7871   j"^g™^^^  ^^  ^^^^  f  because  I  think  the  statute  expressly  savi 
-^  '''that  the  guardians  acting  under  this  6th  section  do  not  render 
their   contribution  order  void   by  including  therein   a  balance  which 
appears  to  be  due  in  the  preceding  half-year. 

Williams,  J. — I  am  of  the  same  opinion.  I  cannot  say  that  I  feel 
at  all  sure  that  I  understand  what  the  legislature  really  meant  by  the 
enactment  contained  in  the  6th  section  of  the  22  &  23  Vict.  c.  49 :  bat 
I  think  they  have  employed  such  words  as  afford  an  answer  to  the 
objections  which  have  been  urged  against  the  validity  of  this  order, 
^he  reason  why  I  do  not  feel  sure  that  I  correctly  apprehend  the  inten- 
tion of  the  legislature,  is,  that  the  enactment  in  question  simply  consists 
of  this,  that  the  call  or  contribution  order  shall  not  be  deemed  to  be 
illegal  on  the  ground  that  it  is  nmde  to  provide  for  a  debt,  claim,  or 
demand  the  payment  whereof  is  authorized  by  the  act,  or  on  the  ground 
that  the  call. or  contribution  order  includes  a  balance  due  from  any  parish 
at  the  time  when  the  half-yearly  accounts  are  made  up  and  balance*! 
OS  before  provided.  Now,  that  seems  to  assume,  that,  but  for  tbe 
special  provision  contained  in  this  section,  it  would  be  a  good  objection 
to  the  contribution  order  that  it  included  a  balance  due  from  any  parish 
at  the  time  when  the  half-yearly  accounts  are  made  up  and  balanced; 
yet  the  law  is  fully  established  by  the  81st  article  of  the  consolidated 
order  made  by  the  poor-law  commissioners  in  conformity  with  the  Poor 
Law  Amendment  Act,  4  &  5  W.  4,  c.  76,  that  not  only  it  may  bat  it 
must  include  any  balance  due  to  or  from  the  parish  at  the  end  of  tbe 
current  half-year.  I  cannot  understand  why  the  legislature  should 
have  framed  the  6th  section  as  they  have  done.  If  it  is  said  that  that 
section  means,  that,  whereas  under  the  81st  article  of  the  consolidated 
♦7Rft1  ^^^^^»  ^^®  balance  contemplated  was  *only  the  balance  of  the 
J  ci^rrent  half-year,  the  new  provision  was  meant  to  extend  it 
indefinitely, — one  would  have  thought  that  that  intention  might  have 
been  more  aptly  and  clearly  expressed,  instead  of  using  the  very  general 
language  we  find  resorted  to.  However,  be  that  as  it  may,  the  objection 
to  this  order  is  simply  this,  that  it  includes  a  balance  which  appeared  to 
"have  been  due  from  this  parish  in  the  preceding  half-year ;  and  that  is 
answered  by  the  fact  that  all  which  it  includes  is  within  the  provision 
of  the  6th  section.     The  balance  which  is  included  is  a  balance  due  from 
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tbe  parish  at  the  time  when  the  half-yearly  accounts  were  made  up  and 
balanced.  There  is  nothing  to  limit  it  to  a  debt  accruing  due  from  the 
parish  within  any  particular  period.  The  order  was  made  after  the 
passing  of  the  22  k  23  Vict.  c.  49 ;  and  the  balance  in  question  is  a 
balance  due  from  the  parish  of  St.  Mary  Mounthaw  at  the  time  when 
the  half-yearly  accounts  were  made  up  and  balanced ;  and  therefore  it 
seems  to  me  that  the  case  is  within  the  6th  section,  and  consequently 
that  the  refusal  of  the  magistrates  tQ  enforce  the  order  was  wrong. 

WiLLBS,  J. — ^I  am  entirely  of  the  saipe  opinion,  and  have  nothing  to 
add  to  what  has  fallen  from  my  Lord  and  my  Brother  Williams. 

Byles,  J. — I  am  of  the  same  opinion.  I  am  quite  at  a  loss  to  see 
what  doubt  there  can  be  in  this  case,  when  the  ntcts  are  once  ascer- 
tained. It  is  clear  that  this  call  or  order  is  made  for  a  balance  existing 
against  the  parish  at  the  beginning  of  the  half-year,  which  balance  is 
composed  inter  alia  of  an  aggregate  of  balances  resulting  from  several 
precediqg  half-years,  but  not,  as  Mr*  Pollock  puts  it,  of  all  the  half- 
jearJy  balances  up  to  1857,  because  it  ia  clear  these  baknc^f  rmfrag 
*have  appeared  in  the  general  accounts;  and,  if  we  had  the  ^ 
general  accounts  before  us,  it  would  probably  turn  out  that  the  balance 
of  590Z.  is  a  balance  of  two,  three,  four,  or  five,  or  it  may  be  several 
half-years.  That,  however,  does  not  affect  tlie  case.  The  question  is, 
whether  the  6th  section  of  the  22  k  23  Vict.  c.  49,  means  a  balance 
aeeruiny  in  the  preceding  half-year,  or  a  balance  exuting  m  the  half- 
year.  The  object  of  the  statute  was  to  enable  the  guardians  of  the 
City  of  London  Union  to  do  that  i^hich  the  Court  o£  Queen's  Bench  had 
endeavoured,  but  ioeffectus^lly,  to  enable  then^.to  do,  viz.,  to  raise  funds 
for  tbe  payment  of  debts  due  from  them,  by  enabling  them  to  collect 
arrears  due  to  them  from  the  sever;al  parishes.  So  far  as  it  authorizes 
them  to  pay  eziating  debts,  the  statute  is  clearly  retrospective.  Then 
the  statute  comes  tb  deal  with  balances  due  to  the  guardians.  It 
would  have  met  but  a  small  portion  of  the  mischief  it  was  designed  to 
remedy  unless  it  included  past  balances.  The  6th  section  seems  to  me 
to  include  all  balances  due  from  any  parish  in  the  union  to  the  guardians. 
That  is  the  plain  sense  of  the  -word  uaed^  and  it  is  the  sense  which  gives 
the  best  construction  to  the  whole  of  the  act,  and  which  tends  to  advance 
the  remedy  and  to  suppress  the  mischief  at  which  it  wasi  aimed.  To  read 
the  section  in  any  other  sense,  you  must  interpolate  the  word  '^  future ;" 
whereas,  if  the  legislature  had  so  intended,  it  would  have  used  apt  and 

E roper  words  so  to  provide.     For  these  reasons,  it  seems  to  me  that  this 
alance  of  590Z.  was  a  debt  recoverable  from  the  parish,  and  that  the 
refusal  of  the  iustices  to  enforce  it  was  an  erroneous  interpretation  of 
the  law.     Hardship,  it  is  true,  there  may  be  in  holding  the  parishioners, 
of  the  present  day  liable  for  that  which  peradventure  ought  to  have 
been  a  burthen  borne  by  their  predecessors :  but  there  would  be  equal 
hardship  in  a  contrary  decision :  and,  after  '''all,  the  legislature  r^yoA 
has  distributed  the  charge  among  a.  vei:y  large  number  of  per-  ■- 
eons. 
Wmiam%  aaked  for  costs. 
Vksl  CDRiAJf* — We  do  not  think  that  this  ia  a  case  for  costs. 

Appeal  aUpwedy  without  costs. 
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The  Jndges  who  usually  sat  in  Banc  at  these  Sittings,  were : 
Williams,  J.  Keatisb^  J. 

WiLLBS,  J. 


GEORGE  MORTON,  Appellant;  WILLIAM  BRAMMER,  Be- 

spondent.    June  21. 

Where  the  kmoniit  of  a  poor-rate  at  eo  mncb  in  the  pound  on  the  ftweitable  Tftlne  of  piMiiNi 
involyes  the  flraotion  of  t  farthing,  a  demand  by  the  OTeneer  of  the  whole  &ithing  ii  •■ 
•zeeHire  and  illegal  demand. 

The  following  case  was  stated  for  the  opinion  of  this  court,  pursuant 
to  the  statute  20  &  21  Vict.  c.  43  :— 

On  the  20th  of  March,  1860,  William  Brammer,  the  respondent,  by 
his  attorney,  Mr.  C.  H.  Cooper,  appeared  at  March,  in  the  Isle  of  Elji 
before  two  justices  of  the  peace  for  the  said  Isle,  pursuant  to  a  summons 
previously  seryed  on  the  respondent,  granted  upon  the  information  of 
'^Tdoi  George  Morton,  the  appellant,  one  of  *the  overseers  of  the  poor 
"•J  of  the  hamlet  of  WimbUngton,  in  the  said  Isle  of  Ely,  requiring 
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the  respondent  to  show  cause  why  he,  being  a  person  duly  rated  and 
assessed  to  the  relief  of  the  poor  of  the  said  hamlet  in  and  by  several 
rates  made  on  the  8th  of  November,  1859  (hereinafter  called  the  first 
rate),  and  on  the  Slst  of  January,  1860  (hereinafter  called  the  second 
rate),  in  the  several  sums  of  Is.  5(2.* and  Is.  9^d.,  had  not  paid  the  same, 
or  any  part  thereof,  but  had  refused  so  to  do."  The  making,  allowance^ 
and  publication  of  each  rate  were  duly  proved. 

The  respondent  was  assessed  in  each  rate  upon  a  rateable  value  of  iL 
is.  4d.  The  first  rate  was  at  4d.  in  the  pound,  and  the  second  was  at 
5d.  in  the  pound.  Demands,  of  which  the  following  are  copies,  were 
proved  to  have  been  served  personally  on  the  respondent  for  each 
rate: — 

^'  No.  11.  Wimblington  poor-rate  demand  note. 

"  To  William  Brammer,  of  Wimblington. 

*'  The  overseer  of  the  parish  of  Wimblington  demands  payment  of  the 
poor-rate  made  on  the  8th  day  of  November,  1859,  due  from  you,  with 
the  arrears  of  the  former  rate  previously  due,  as  below : — 

'*  Assessable  value,  41.  4s.  4d. 

'*  Amount  of  rate,  at  4d.  in  the  pound 

"  Previous  arrear 


£ 
0 
0 

1. 

1 
0 

d. 
5 
0 

£0 

1 

5 

Total     . 

(Signed)    "John  Thompson,  Collector." 

The  demand  of  the  second  rate  was  as  follows : — 

"  No.  11.  Wimblington  poor-rate  demand  note. 
"  The  overseer  of  the  parish  of  Wimblington  demands  payment  of  the 
poor-rate  made  the  Slst  day  of  ^January,  1860,  due  from  you,  r^c^Qo 
with  the  arrear  of  the  former  rate  previously  due,  as  below : —      '- 

'*  Assessable  value,  41.  4s.  4d. 

"  Amount  of  rate  at  5d.  in  the  pound,    . 

"  Previous  arrears, 

Total, 

(Signed)  "John  Thompson,  Collector." 

On  the  part  of  the  respondent  it  was  contended  that  both  rates  were 
altogether  void,  inasmuch  as  they  were  moneyed  out  wrong,  that  is  to 
say,  the  first  rate,  being  at  4d.  in  the  pound  on  41.  4s.  4<2.,  amounted  to 
li.  4|(2.  and  a  fraction  of  another  farthing  only,  instead  of  Is.  5d.,  and 
the  second,  being  at  5d.  in  the  pound,  amounted  to  Is.  9d.  and  a  frac- 
tion of  a  farthing  only,  instead  of  It.  9j^d. ;  and  further,  that  the  de« 
mand  in  each  case  was  insufficient,  as  the  precise  sum  due  and  no  more 
should  have  been  demanded, — citing  as  an  authority  the  decision  of 
Gibbs,  C.  J.,  in  the  case  of  HurreTl  t;.  Wink,  2  J.  B.  Moore  417,  8 
Taunt.  369 :  and  he  submitted  that  it  was  patent  from  the  rate  that  the 
precise  sum  properly  due  was  in  each  case  less  than  the  amount  actu- 
ally demanded. 

No  tender  of  any  sum  whatever  had  been  made  by  the  respondent. 


£   $. 
0    1 
0    1 

d. 
5 

£0    8 

2i 
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There  were  at  the  same  petty  sessions  thirty-five  other  cases,  in  which 
the  same  attorney  appeared ;  aod  he  stated  that  he  should  raise  the 
same  question  in  each  case. 

The  magistrates  in  a  previous  case  at  the  same  petty  sessions  deeided 
against  the  objection,  on  the  sround  that  the  defence  properly  consti- 
tuted a  cause  of  appeal ;  and  uiat  an  error  in  the  rate-book  could  not 
be  set  up  as  a  defence  to  a  distress,  the  validity  of  the  rate  not  having 
*7941  tested  by  appeal.     Mr.  Cooper  refused  to  "^demand  a  case, 

-J  and  stated  that  Mr.  Naylor,  barrister-at-law,  advised  that  the 
objections  were  valid,  and  that  he  would  have  attended  to  support  them, 
but  that  he  was  engaged  at  the  Cambridge  assizes. 

A  similar  case  had  been  heard  at  previous  petty  sessions,  when  a 
similar  question  was  raised  by  the  same  counsel,  and  overruled  by  the 
*  magistrates,  who  granted  a  warrant  of  distress,  which  was  put  in  force; 
and  Mr.  Cooper  thereupon  issued  writs  for  his  clients  against  the  over- 
seers of  Wimblington  and  their  assistants  acting  under  the  said  warrant 
of  distress.  The  magistrates  therefore  deemed  it  expedient  to  decide 
the  respondent's  case  in  his  favour,  so  as  to  allow  an  opportunity  to  the 
appellant  of  demanding  this  case  and  obtaining  the  opinion  of  a  supe- 
rior court  an  the  questions  of  law  thus  raised  a.nd  insisted  upon,  in  an 
economical  and  summary  manner. 

The  appellant  (the  overseer)  by  his  attorney  did  accordingly  demand 
a  case,  and  entered  into  the  usual  recognisances.  The  hearing  of  the 
other  aummoQses  was  then  adjourned,  on  the  understanding  that  they 
w^re  to  abide  the  decision  in  this  case. 

The  questions  for  the  opinion  of  the  court  were, — first,  whether  the 
respondent  showed  sufficient  excuse  for  not  paying  the  two  rates  m 
question,  or  either  of  them, — secondly,  whether  the  magistrates  ought 
or  would  have  be^n  justified  in  issuing  a  distress-warrant  against  the 
i:espondent  for  the  recovery  of  one  or  both  of  the  rates. 
*79^1  ^^^^  KeanCy  for  the  appellant.(a) — The  overseer  is  *boand 
-J  to  get  in  the  rate :  he  incurs  a  serious  responsibility  if  he  omits 
to  do  so,— see  43  Eliz.  c.  2,  17  G.  2,  c  88,  7  4  8  Vict  c.  101.  Who 
'  is  to  be  responsible  for  the  insuSciency  of  the  coinage  ?  If  here  he  had 
demanded  less  than  he  has  done,  he  would  have  demanded  something 
short  of  what  the  respondent  was  liable  to  pay.  Under  the  Pawnbroker's 
Act,  39  k  40  G.  3,  c.  99,  it  was  held  in  The  Queen  v.  Goodburn,  8  Ad. 
&  £.  508  (E.  C.  L.  B.  vol.  35),  3  N.  &  P.  468,  that,  where  the  pledge 
is  redeemed  after  several  months,  and  the  interest,  according  to  & 
terms  of  the  act,  is  a  sum  which  is  not  an,  exact  number  of  farthings, 
the  pawnbroker  is  not  entitled  to  calculate  the  interest  on  each  month 

( j)  The  points  marked  for  argumept  on  the  pari  of  the  appeUavt  were  at  foUowi  :— 

'*  That  an  arithmetical  error  on  the  face  of  the  rate  doei  not  aroid  it,  hat»  if  a  good  grovnd 
of  objection  at  i^l,  is,  like  any  other  matter  not  going  to  the  jurisdiction,  to  be  remedied  bj 
appeal  only : 

''That  no  error  of  ikmonnt  is  sobstantially  shown  by  the  case;  the  want  of  appropriate  eola 
Ptr  fractions  of  farthings  being  a  matter  for  which  the  makers  of  the  rale  are  not  retpoaiible; 
and  it  being  the  duty  of  the  appellant  to  obtain,  and  of  the  respondent  so  to  pay  that  the 
appellant  shall  obtain,  from  the  respondent  the  full  amount  of  the  respondent's  contribntioD : 

*'  And  that  the  rates  and  demands  were  good,  either  because  the  appropriate  form  for  demand- 
ing  fractions  of  farthings  so  as  to  obtain  payment  of  them  was  used ;  or  beeause,  if  the  reqwad 
ent  was  entitled  to  take  advantage  of  the  diffiool^  arising  from  the  system  of  coinage,  the  fom 
of  the  rate  and  of  the  demand  enabled  him  to  do  so,  and  the  magistrates  to  issue  their  wansaH 
aocorcUngly." 
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Beparatelj,  taking  upon  each  month  the  benefit  of  the  fraction  of  the 
farthing.  But  that  proceeded  upon  the  words  of  the  3d  section  of  the 
act,  which  authorizes  the  pawnbroker  to  demand  interest  at  a.  given  rate 
"and  no  more."  Here,  the  proper  assessment  is  mentioned  in  the 
notice :  if  the  arithmetical  computation  was  wrong,  the  rate-payer  might 
have  tendered  the  proper  sum.  If  there  be  a  mistake,  that  might  have 
been  corrected  by  appeal :  17  G.  2,  c.  38,  s.  4.  This  is  a  matter  to 
which  the  maxim  De  minimis  non  curat  lex  might  well  be  applied. 

*Naylor,  for  the  respondent.(a) — The  maxim  referred  to  can  r+ygg 
hardly  apply  to  a  case  where  thirty-six  persons  are  twice  sub-  ^ 
jected  to  an  unwarrantable  and  illegal  charge.  The  question  is,  whether 
ia  collecting  a  poor-rate  the  overseer  is  justified  in  demanding  a  farthing 
in  every  case  for  the  fraction  of  a  farthing.  The  diflSculty  is  brought 
upon  the  overseer  by  the  absurd  assessment  of  42.  4«.  id.  There  can  * 
be  no  reason  why  the  one  party  should  demand  and  the  other  pay  an 
excessive  sum,  however  trifling  the  excess.  The  Queen  v,  Goodburn,  8 
Ad.  &  E.  508  (E.  C.  L.  R.  vol.  35),  3  N.  &  P.  468,  is  a  distinct  autho- 
rity in  favour  of  the  respondent.  Lord  Denman .  there  says :  "  An 
ingenious  argument  was  raised  on  the  defendant's  behalf,  that  the  act 
considers  the  sum  lent  as  advanced  by  the  month ;  that,  if  the  4«.  had 
been  repaid  at  the  end  of  the  first  month,  the  20  per  cent,  would  be 
three  farthings  and  one-fifth,  which  sum  the  defendant  could  not  have 
received,  as  there  are  no  fifths  of  a  farthing,  so  that  he  must  either 
have  received  a  penny  or  lost  a  portion  of  his  20  per  cent. ;  that  the 
act  requires  a  similar  mode  of  paying  for  every  succeeding  month ;  that 
therefore  a  penny  for  each  month  must  have  been  paid,  and,  adding  all 
*these  for  the  eleven  months  and  upwards,  the  a,mount  actually  r^naj 
received  by  the  defendant  is  warranted  by  the  act.  But,  sup-  *- 
posing  this  argument  to  be  valid  if  the  loan  were  repaid  Y^hile  the  inter- 
est is  less  than  a  farthing,  from  the  necessity  of  the  case,  inasmuch  as 
it  must  otherwise  be  less  than  20  per  cent,  {which  we  are  by  no  means 
prepared  to  admits  the  words  heing^  so  much  ^and  no  more\  still,  as 
soon  as  that  period  arrived  when  the  interest  so  calculated  amounted  to 
a  current  coin,  the  necessity  is  at  an  end."  In  the  case  of  the  income 
tax,  it  required  an  express  enactment  to  authorize  the  demand  of  an 
even  sum  where  a  fraction  occurred, — the  2d  section  of  the  5  &  6  Vict, 
c.  35,  providing,  that,  '^  upon  every  fractional  part  of  20«.  of  the  an- 
nual profits  or  gains  aforesaid,  the  like  proportion  of  duty,  at  the  rate 
before  denoted,  shall  be  charged ;  provided  no  rate  or  auty  shall  be 
charged  of  a  lower  denomination  than  one  penny."  It  is  clear,  there- 
fore, that  the  demand  here  was  unjustifiable.  That  being  so,  the  magis- 
trates were  quite  right  in  refusing  to  issue  a  distress-warrant.  In  Hurrell 
».  Wink,  2  J.  B.  Moore  417  (E.  C.  L.  R.  voL  4),  8  T*unt  369  (E.  C.  L. 

(a)  The  points  marked  for  argament  on  the  part  of  the  respondent  were  as  foUows  :— 

"  1.  That,  in  a  demand  fbr  a  poor-rate,  the  sam  due  mast  be  preoisely  stated  when  de« 

maaded : 
**  2.  Thai  a  demand  made  for  a  sum  of  money  for  a  poor-ratA  peater  than  is  dne  acoordloj^ 

to  the  rate  made  and  allowed,  is  in  law  no  demand  at  all : 
"  3.  That  the  demand-notes  recited  in  the  case  are  bad  npon  the  Cue  of  them : 
**  4.  That  no  warrant  of  distress  oan  be  issued  by  justices  for  the  recovery  of  a  poor-rate  tpi^ 

a  ium  greater  than  that  which  appears  upon  the  rate  to  be  dne : 
"  5.  That  the  respondent  showed  sufficient  cause  to  warrant  the  Justices  in  their  determinatlfia 

to  refuse  to  issue  a  warrant  of  distreu." 
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R.  vol.  4),  in  an  action  of  replevin  for  taking  the  plaintiff's  goodff,  the 
defendant  avowed  as  overseer  of  the  poor,  under  the  43  Elis.  c.  2,  by 
virtue  of  a  warrant  of  distress  for  104/.  17t.  due  for  several  rates,  one 
of  which  was  quashed  on  the  ground  that  the  plaintiff  was  not  an  occa- 
pier  within  the  parish  where  he  was  rated :  and  it  was  held,  that,  as  odp 
of  the  rates  was  quashed,  the  warrant  was  void,  and  that  the  precise 
sum  due  for  poor-rates  should  have  been  demanded  from  the  plaintiff 
previously  to  the  issuing  of  such  warrant.  [Willbs,.  J. — It  is  enough 
for  you  to  say  that  a  demand  which  is  made  for  a  sum  that  is  intention- 
ally larger  than  the  sum  which  the  overseer  is  justified  in  demanding,  is 
not  a  demand  within  the  statute.] 

^7981       *Keane^  in  reply. — There  has  been  here  a  precise  demand  in 
^  words;   and  that  demand  is  not  vitiated  by  the  error  in  the 
figures. 

Williams,  J. — We  consider  that  this  case  is  laid  before  us  in  order 
that  we  may  determine  the  point,  whether,  where  the  amount  of  a  poor- 
rate  at  so  much  in  the  pound  on  the  assessable  value  of  the  premises 
involves  the  fraction  of  a  farthing,  the  rate-payer  is  bound  to  pay  the 
whole  farthing.  I  am  of  opinion  that  he  is  not  so  bound.  It  seems  to 
me  that  he  has  a  right  to  say  to  the  overseer, — ^*  I  am  not  bound  to  pay 
more  than  my  rateable  proportion  of  the  rate.  If  I  pay  a  farthing 
where  a  fraction  of  a  farthing  only  is  due,  I  shall  not  only  be  paying 
more  than  my  fellow  parishioners,  but  you  the  overseer  will  be  raising 
more  money  than  you  are  authorized  to  raise.  And  I  cannot  pay  the 
fraction,  because  I  cannot  pay  that  which  the  coinage  of  the  realm  does 
not  enable  me  to  pa  v."  The  consequence  is,  that,  in  this  case,  the 
appellant  has  demanded  too  much,  and  the  respondent  was  not  bound 
to  pay  it. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  case  of  Baxter  v.  Fanlam, 
1  Wilson  129,  as  far  as  it  goes,  shows  that  the  maxim  De  minimis  non 
curat  lex  applies  in  favour  of  Mr.  Naylor*s  argument.(a) 
*7991  '^'Kbating,  J. — I  am  entirely  of  the  same  opinion.  The  rate- 
-'  payer  ought  not  to  be  called  upon  to  pay  beyond  the  exact  ^rxm 
due  in  respect  of  the  assessment.  If  that  involves  the  fraction  of  a 
farthing,  he  cannot  be  called  upon  to  pay  the  farthing.  The  difficulty 
18  one  which  has  been  created  by  those  whose  duty  it  is  to  make  the 
rate.  The  rate-payers  are  not  to  be  prejudiced  by  that.  Our  judgment 
must  be  in  favour  of  the  respondent. 

Naylor  asked  for  costs. 

Per  Curiam. — This  is  not  a  case  for  costs. 

Judgment  for  the  respondent,  without  costs. 

(a)  The  qoMtioii  there  wm  whether  an  indentare  of  tpprentioefhip  where  td.  wm  mentieaed 
to  be  the  tarn  given  with  the  apprentice  was  or  was  not  Toid  for  want  of  being  itamped  accord- 
Sng  to  the  utatnte  8  Ann.  c.  9,  b.  32.  And  it  was  resolved  by  the  whole  court  "  that  the  «tainto 
intendoil,  that,  where  abore  50/.  was  paid  with  an  apprentice,  a  twentieth  part  thereof  sfaoald 
be  paid  for  the  datj,  and  one-fortieth  part  where  lees  than  50/.  was  paid :  and  this  is  a  rsss 
wherein  it  is  well  known  there  is  no  ooin  small  enough  can  be  paid :  and  it  seems  bj  the  two 
■tamps  of  If.  and  td.  in  the  pound,  that  no  sum  less  than  20*.  paid  with  an  apprentice  shAold 
pay  any  duty ;  and  this  case  falls  under  the  saying  of  De  minimis  non  curat  lex,  and  thers  wis 
no  oeeasion  to  hare  the  indentore  atamped  aocording  to  the  statuta." 
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♦GROUX'S  IMPROVED  SOAP  COMPANY,  LIMITED,  v.  r^^^^ 

COOPER,  Administratrix,  &c.    June  28.  L  ^^ 

The  13th  Mction  of  the  Limitad  LwbilitT  Act,  18  A  10  Viet.  e.  13.1,  eoaeta  tbat  no  alteration 
made  by  rirtae  of  tbU  aet  in  the  name  <it  any  e«#mpaoy  tball  prejadice  or  affeet  any  rigbt 
vhich  prorionsly  to  ineb  dteration  has  aceroed  to  mob  eompany,  Ae.,  bat  erery  such  oom- 
pany  shall  be  entitled  to  all  saeh  remedies  as  they  would  have  been  entitled  to  if  no  snoh 
alteration  had  been  made : — 

Held,  that  the  rights  of  a  company  wbieh  had  obtained  a  eertiflcate  of  oomplete  registration  with 
limited  liability  under  the  abore  act,  against  a  surety  on  a  bond  entered  into  with  them  for 
the  faith (bl  serTice  of  a  cleric  or  agent,  in  respect  of  defalcations  since  the  date  of  snoh  cer- 
tificate, remained  onafTected  by  their  change  of  name. 

Thb  declaration  stated,  that  the  defendant  and  one  Henry  Hajward 
and  other  persons,  to  wit,  John  Flower  Jackson,  John  Day,  and  John 
Williams  Watson,  to  wit,  on  the  Slst  of  March,  1856,  by  their  bond, 
sealed  with  their  seals  refpectively,  severally  acknowledged  themselves 
to  be  held  and  firmly  bound  to  the  plaintiffs,  then  being  a  joint  stock 
company  completely  registered  according  to  the  7  &  8  Yict.  c.  110,  for 
the  registration,  incorporation,  and  regulation  of  joint  stock  companies, 
and  which  said  company  became  and  was  afterwards,  whilst  so  registered, 
and  after  the  making  of  the  said  bond,  completely  registered  under  and 
according  to  the  Limited  Liability  Act,  1855  (18  &  19  Yict.  c.  138), 
and  then  became  and  was  and  is  named  6roux*s  Improved  Soap  Com- 
pany, Limited,  and  became  and  was  afterwards  completely  registered 
and  incorporated  under  and  according  to  the  Joint  Stock  Company's 
Act,  1»56  (19  &  20  Vict.  c.  47),  in  the  sum  of  1000/.  to  be  paid  to  the 
said  company ;  and  the  said  bond  was  and  is  subject  to  a  certain  condi- 
tion thereunder  written,  which  was  and  is  to  the  tenor  following,  that  is 
to  say,  **  Whereas,  the  above-bounded  Henry  Hayward  has  been  ap- 
pointed the  sole  agent  for  the  said  company  for  the  sale  of  the  soaps 
manufactured  by  the  said  company,  and  for  the  collection  of  the  com- 
pany's credits,  and  the  said  company  having  agreed  to  pay  the  said 
Henry  Hayward  certain  commissions  on  the  amount  of  his  sales  which 
shall  be  accepted  by  the  company,  and  on  the  collection  of  the  said 
credits,  as  by  an  agreement  made  between  him  and  the  said  company 
bearing  or  intended  to  bear  even  date  ^herewith  will  appear,  by  r«QQi 
which  agreement  it  is  provided  that  the  said  Henry  Hayward  ^ 
should  give  security  to  the  said  company  for  the  due  and  regular  pay- 
ment of  all  moneys,  bills,  checks,  notes,  and  securities  for  money  received 
by  the  said  Henry  Hayward  for  the  said  company,  and  the  said  Thomas 
Cooper,  John  Flower  Jackson,  John  Day,  and  John  Williams  Watson, 
have,  as  his  sureties,  therefore  entered  into  the  above-written  bond, 
subject  to  the  condition  hereunder  written :  Now  the  condition  of  the 
above- written  obligation  is,  that,  if  the  above-named  Henry  Hayward 
shall  at  all  time  hereafter  honestly  and  faithfully  pay  over  and  apply  all 
moneys,  bills,  checks,  notes,  and  other  securities  which  he  shall  receive, 
or  which  shall  come  into  his  hands,  possession,  or  power,  for  and  on 
behalf  of  the  said  company,  by  virtue  or  reason  of  his  said  appointment, 
then  the  above-written  obligation  to  be  void,  otherwise  to  be  and  remain 
in  full  force  and  virtue :  Provided,  nevertheless,  and  it  is  hereby  declared 
and  agreed,  that  no  greater  sum  than  2502.  shall  be  recoverable  under 
the  above-written  o  ligation  from  any  one  of  them  the  said  Thomas 
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Cooper,  John  Flower  Jackson,  John  Day,  and  John  Williams  Wateon, 
or  their  respective  heirs,  executors,  or  administrators ;  and,  further,  that 
all,  any,  or  either  of  them  the  said  Thomas  Cooper,  John  Flower  Jack* 
son,  John  Day,  and  John  Williams  Watson,  their  or  any  or  either  of 
their  heirs,  executors,  or  administrators,  may  at  any  time  determine 
their  or  any  or  either  of  their  or  his  suretyship  and  continuing  liability 
under  the  above-written  obligation,  by  previously  giving  to  the  said 
company  six  calendar  months'  notice  in  writing  of  ais  or  their,  or  any  or 
eiiher  of  their,  intention  so  to  do :  Provided  further,  that  the  withdrawal 
of  any  one  or  more  of  them  the  said  Thon^as  Cooper,  John  Flower  Jack- 
i^Qf\(r\  son,  John  Day,  and  John  Williams  Watson,  shall  not  in  ^any 
J  way  affect  the  responsibility  of,  or  be  construed  to  affect,  relieve, 
or  release  the  continuing  surety  or  sureties  (if  any),  nor  shall  the  giving 
of  such  notice  as  aforesaid  discharge  the  party  or  parties  giving  the 
same  from  their  responsibility,  unless  or  until  the  said  Henry  Hayward 
shall  have  honestly  and  faithfully  paid  over  and  applied  all  moneys,  bills, 
checks,  notes,  and  other  securities  which  he  shall  have  received^  or 
which  shall  have  come  into  his  hands,  possession,  or  power,  for  and  on 
the  behalf  of  the  said  company,  by  virtue  or  by  reason  of  his  said 
appointment,  down  to  the  expiration  of  the  said  notice :"  Averment, 
that  the  said  Henry  Hayward  did  not  nor  would,  after  the  making  of 
the  said  bond,  honestly  and  faithfully  pay  over  and  apply  divers  moneys 
amounting,  to  wit,  to  16142. 12«.  5<2.,  and  divers  bills,  checks,  notes,  and 
other  securities,  which  he  received,  and  which  came  into  his  hands,  pos- 
session, and  power,  for  and  on  behalf  of  the  said  company,  by  virtue 
and  reason  of  his  said  appointment  in  the  said  condition  mentioned  after 
the  making  of  the  said  bond,  but  wholly  neglected  and  refused  so  to  do, 
whereby  the  said  bond  became  forfeited,  and  the  sum  of  2502.  became 
due  and  payable  by  the  defendant  to  the  plaintiffs  lender  and  by  virtue 
thereof ;  and  the  defendax^t  had  not  paid  t;he  same,  or  any  part  of  the 
said  lOOOL,  and  the  same  renjained  wholly  due  and  unpaid. 

Fourth  plea, — that  the  supposed  bond  was  not  made  and  executed  by 
the  defendant  until  after  the  81st  of  March,  1856,  or  before  the  5th  of 
June,  18oS,  on  which  last-mentioned  day  (and  not  before)  the  said  bond 
was  made  and  executed  by  the  defendant :  that  the  company  in  the  said 
bond  mentioned,  and  to  wnom  the  defendant,  the  said  Henry  Hayward, 
and  the  said  other  persons  acknowledged  themselves  to  be  held  and 
^8031  ^^^^1  bound,  was,  at  the  time  pf  the  making  *and  executing  the 
^  said  bond  by  the  defendant,  a  certain  joint  stock  company  com- 
pletely registered  according  to  and  under  and  by  virtue  of  the  provisions 
of  a  statute  made  and  passed  in  the  eighth  year  of  the  reign  of  our  Lady 
the  Queen  Victoria,  for  the  registration,  incorporation,  and  regulation 
of  joint  stock  companies,  by  and  under  the  name  of  Groux's  Improved 
Soap  Company;  and  the  defendant  made  and  executed  the  supposed 
bond  as  a  surety  only  for  the  said  Henry  Hayward  a^  the  appointed 
sole  asent  for  the  said  last-mentioned  company,  for  the  sale  of  the  soaps 
mani^uictured  by  the  said  last-mentioned  company,  and  for  the  collection 
0^  the  said  last-mentioned  company's  credits,  to  the  intent  and  purpose 
and  in  order  to  secure  to  the  said  last-mentioned  company  that  he  the 
said  Henry  Hayward  should  at  all  times  after  the  making  and  executinK 
the  said  bond  by  the  defendant  honestly  and  faithfully  pay  over  ana 
apply  all  moneys,  billsy  checks,  notes,  and  other  securities  which  btf 
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fihoald  receive,  or  which  should  come  into  hiis  hands,  possession,  or  power, 
for  and  on  behalf  of  the  said  last-mentioned  company  by  virtue  or  reason 
of  the  said  appointment,  and  not  otherwise :  that  the  condition  of  tho 
B&id  last-mentioned  bond  was  and  is  in  the  words  following,  that  is  to 
say  [setting  it  out] :  that,  after  the  making  and  executing  of  the  said 
bond  by  the  defendant,  and  until  the  said  Groux's  Improved  Soap  Com- 
pany became  and  was  completely  registered  and  had  obtained  a  certifi- 
cate of  complete  registration  with  limited  liability  by  and  under  the 
name  of  Groux's  Improved  Soap  Company,  Limited,  according  to  and 
under  and  by  virtue  of  the  provisions  of  the  Limited  Liabifity  Act, 
1855,  the  said  Henry  Hayward  did  honestly  and  faithfully  pay  oVer  and 
apply  all  the  moneys,  bills,  checks,  notes,  and  other  securities  which  he 
received,  or  which  came  into  his  hands,  possession,  or  power,  for  i-^oaj^ 
♦and  on  behalf  of  the  said  company,  by  virtue  or  reason  of  his  *■ 
said  appointment. 

Fifth  plea, — that  the  supposed  bond  was  not  made  and  executed  by 
tlie  defendant  until  after  the  31st  of  March,  1856,  or  before  the  5th  of 
June,  1856,  on  which  last-mentioned  day  (and  not  before)  the  said  bond 
vras  made  and  executed  by  the  defendant :  that  the  company  in  the  said 
bond  mentioned,  and  to  whom  the  defendant,  the  said  Henry  Hayward, 
and  the  said  other  persons,  acknowledged  themselves  to  be  held  and 
firmly  bound,  was  at  the  time  of  the  making  and  executing  the  same  a 
joint-stock  company  completely  registered  according  to  and  under  and 
by  virtue  of  the  provisions  of  the  statute  made  and  passed  in  the  eighth 
year  of  the  reign  of  our  Lady  the  Queen  Victoria  for  the  registration, 
incorporation,  and  regulation  of  joint  stock  companies,  by  and  under 
the  name  of  Groux's  Improved  Soap  Company ;  and  the  defendant  made 
and  executed  the  said  bond  as  a  surety  only  for  the  said  Henry  Hay- 
ward, as  the  appointed  sole  agent  for  the  said  last-mentioned  company 
for  the  sale  of  the  soaps  manufactured  by  the  said  last-mentioned  com- 
pany and  for  the  collection  of  the  said  last-mentioned  company's  credits, 
to  the  intent  and  purpose  and  in  order  to  secure  to  the  said  last-men- 
tioned company  that  the  said  Henry  Hayward  should  at  all  times  after 
the  making  and  executing  the  said  bond  by  the  defendant  honestly  and 
faithfully  pay  over  and  apply  all  moneys,  bills,  checks,  notes,  and  other 
securities  which  he  should  receive  or  which  should  come  into  his  hands, 
po:<scssion,  or  power  for  and  on  the  behalf  of  the  said  last-mentioned 
company  by  virtue  or  reason  of  the  said  appointment,  and  not  otherwise : 
that  the  said  bond  was  and  is  subject  to  the  condition  mentioned  and 
set  forth  in  the  next  preceding  plea:  and  that  the  said  Henry  Hayward, 
after  the  committing  of  such  of  the  *alleged  breaches  in  the  r^oQc 
declaration  mentioned  as  occurred  or  happened  in  respect  of  any  *■ 
moneys,  bills,  checks,  notes,  and  other  securities  which  the  said  Henry 
Hayward  received,  or  which  came  into  his  hands,  possession,  ^t  power 
for  and  on  the  behalf  of  the  said  Groux's  Improved  Soap  Company  by 
virtue  or  reason  of  his  the  said  Henry  Hayward's  appointment,  and 
whilst  tl^e  damages  (if  any)  in  respect  thereof  remained  and  were  wholly 
unliquidated,  and  before  the  commencement  of  this  suit,  the  said  Henry 
Hayward  paid  and  delivered  to  the  said  Groux's  Improved  Soap  Com- 
pany, and  to  the  said  Groux's  Improved  Soap  Company,  Limited,  and 
to  the  plaintiffs,  at  the  request  and  for  and  on  the  behalf  of  tho  said 
Groux's  Improved  Soap  Company,  who  respectively  accepted  and  re- 
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ceived  of  him,  diyers  large  sums  of  money  and  diyers  secarities  for 
money  in  full  satisfaction  and  discharge  of  the  said  last-mentioned 
aamages,  and  all  claims  and  demands  in  respect  thereof;  and  the  defend- 
ant became  and  was  and  is  wholly  and  absolutely  discharged  and  exon- 
erated from  such  damages,  and  all  claims  in  respect  thereof. 

Sixth  plea, — that  the  defendant  made  and  executed  the  supposed 
bond  at  the  time,  and  acknowledged  himself  to  be  held  and  firmly  bound 
to  6roux*s  Improved  Soap  Company  as  in  the  said  fourth  plea  is  men- 
tioned, such  surety  as  is  in  that  plea  mentioned,  and  under  the  circum- 
stances and  for  the  purposes  therein  also  mentioned,  and  the  said  bond 
was  and  is  subject  to  the  said  condition  mentioned  and  set  forth  in  the 
said  fourth  plea :  that,  shortly  after  the  making  and  executing  of  the 
said  bond  by  the  defendant,  the  said  Groux's  Improved  Soap  Company 
became  ana  was  completely  registered,  and  obtained  a  certificate  of 
complete  registration,  with  limited  liability,  by  and  under  the  name  of 
*80A1  *^  Qfoux's  Improved  '^'Soap  Company,  Limited,*'  according  to 
-I  and  under  the  provisions  of  the  Limited  Liability  Act,  1855, 
and  thereupon  the  said  Henry  Hay  ward  ceased  to  be  the  appointed 
agent  for  the  said  Groux's  Improved  Soap  Company,  and  the  said 
appointment  was  then  wholly  ended  and  determined :  and  that  the  said 
Henry  Hayward,  durins  the  said  appointment,  and  the  continnaocd 
thereof,  until  the  time  when  the  same  was  so  ended  and  determined,  did 
honestly  and  faithfully  pay  over  and  apply  all  the  moneys,  bills,  notes, 
and  other  securities  which  he  received,  or  which  came  into  his  hands, 
possession,  or  power,  for  and  on  the  behalf  of  the  said  Groux's  Improved 
Soap  Company  by  virtue  or  reason  of  his  said  appointment. 

The  plaintiffs  demurred  to  the  fourth,  fifth,  and  sixth  pleas;  the 
grounds  of  demurrer  stated  in  the  margin  being, — as  to  the  fourth  and 
sixth  pleas,  ^'  that  the  matters  alleged  therein  are  no  defence  to  the 
action," — and,  as  to  the  fifth  plea,  "  that  the  matters  alleged  therein 
are  no  defence  to  the  whole  action."     Joinder  in  demurrer. 

Hannen^  in  support  of  the  demurrers. — The  question  is,  whether,  by 
reason  of  the  change  in  its  name  from  unlimited  to  limited,  this  company 
has  ceased  to  be  the  same  company.  The  mode  of  obtaining  limited 
liability  is  defined  by  the  2d  section  of  the  18  &  19  Vict  c.  133,  which 
enacts  that  '*  any  joint  stock  company,  except  as  aforesaid,(a)  now  or 
hereafter  completely  registered  under  the  7  &  8  Vict  c.  110,  may 
obtain  a  certificate  of  complete  registration  with  limited  liability,  in 
manner  and  subject  to  the  condition  following,  that  is  to  say,  the  directors 
of  such  company  may,  with  the  consent  of  three-fourths  in  number  and 
*8071  ^^^^  ^^  ^^^  shareholders  who  may  be  present  *persr  nally  or  by 
•'  proxy  at  any  general  meeting  summoned  for  that  purpose,  make 
such  alteration  in  the  name,  nominal  value  of  shares,  and  deed  of  settle- 
ment of  the  company,  as  may  be  necessary  for  enabling  it  to  comply 
with  the  conditions  hereinbefore  mentioned  (s.  1)  with  respect  to  joint 
stock  companies  seeking  to  obtain  certificates  of  complete  registration 
with  limited  liability ;  and,  upon  compliance  with  such  conditions,  the 
registrar,  after  the  affairs  of  the  company  shall  at  the  expense  of  the 
company  have  been  audited  by  some  person  appointed  by  the  board  of 
trade,  and  on  certificate  from  the  said  board  that  the  complete  solvency 
thereof  has  been  established  on  such  audit  to  its  satisfaction,  shall  grant 

(a)  «  Other  than  an  aaannuiee  company  i"  a.  1. 
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to  Bach  company,  by  its  new  name,  a  certificate  of  complete  registration 
with  limited  liability;  and  thereupon  all  privileges  and  obligations 
hereby  attached  to  companies  with  limited  liability,  their  shareholderSi 
directors,  and  officers,  shall  attach  to  the  company  named  in  such  certi- 
ficate, its  shareholders,  directors,  and  officers."  [Willes,  J. — Does  the 
company  by  registering  under  that  act  lose  all  its  property  ?]  Clearly 
not.  [Btles,  J. — The  individual  members  are  relieved  from  some  of 
their  liabilities.]  It  is  not  alleged  here  that  there  has  been  any  change 
in  the  directors.  The  12th  section  provides  that  **  no  alteration  made 
by  virtue  of  this  act  in  the  name  of  any  company  shall  prejudice  or 
aflfect  any  right  which  previous  to  such  alteration  has  accrued  to  such 
company  as  against  any  other  company  or  person,  or  which  has  accrued 
to  any  other  company  or  person  as  against  such  company,  bat  every 
such  company  as  against  any  other  company  or  person,  and  every  other 
company  or  person  as  against  such  company  and  the  members  thereof, 
shall  be  entitled  to  all  such  remedies  as  he  or  they  would  have  been 
entitled  to  if  no  such  alteration  had  been  made ;  and  no  such  alteration 
^shall  abate  or  render  defective  any  legal  proceeding  pending  at  r»oQo 
the  time  when  such  alteration  is  made.*'  By  the  107th  section  ^ 
of  the  Joint  Stock  Companies  Act,  1856,  19  &  20  Vict.  c.  47,  the  7  4  8 
Vict.  c.  110, 10  &  11  Vict.  c.  78,  and  18  &  19  Vict.  c.  133,  are  repealed ; 
but  such  repeal  shall  not  take  efiect  with  respect  to  any  company  com- 
pletely registered  under  the  7  &  8  Vict.  c.  110,  until  such  company  has 
obtained  registration  under  this  act,  as  hereinafter  mentioned."  The 
114th  section  enacts  that  ''  any  existing  company  may,  for  the  purpose 
of  obtaining  registration  with  limited  liability,  change  its  name  by 
adding  thereto  the  word,  ^  limited,'  or  do  any  other  act  that  may  be 
necessary."  And  s.  16  enacts  that  ''  the  registration  of  any  existing 
company  under  this  act  shall  not,  nor  shall  any  act  of  the  company  sub- 
sequent to  such  registration,  prejudice  any  right  which  previously  to 
such  registration  has,  or  which  would,  if  no  such  registration  had  taken 
place,  have  accrued  to  any  creditor  or  other  person  against  the  company 
iu  its  corporate  capacity,  or  against  any  person  then  being  or  having 
been  a  member  of  such  company ;  but  every  such  creditor  or  other  per- 
son shall  be  entitled  to  all  such  remedies  against  the  company  in  its 
corporate  capacity,  and  against  every  person  then  being  or  having  been 
a  member  of  such  company,  as  he  would  have  been  entitled  to  in  case 
such  registration  had  not  taken  place."  Thus,  all  contracts  are  to 
remain  in  force,  notwithstanding  the  change  in  the  name  of  the  com- 
pany. The  contract  might  be  put  an  end  to  by  anything  which  would 
make  the  employment  of  the  servant  cease  to  be  an  employment  in  the 
same  duties  or  under  the  same  parties.  But  here  there  has  been  no 
change  either  in  Hayward's  duties  or  in  the  persons  by  whom  he  is 
employed,  unless  the  company  has  ceased  to  be  the  same  company.  A 
mere  change  in  *the  name  of  a  corporation  does  not  afiect  in  any  r^ono 
degree  its  rights.  This  matter  underwent  much  discussion  in  a  *- 
recent  case  of  In  re  The  Plumstead,  Woolwich,  and  Charlton  Consumers 
Pure  Water  Company,  6  Jurist,  N.  S.  791,  before  the  Lords  Justices, 
the  result  of  the  judgment  in  which  is  that  the  change  in  the  name  of  a 
company  from  unlimited  to  limited  has  no  effect  whatever  upon  existing 
rights  and  liabilities  of  the  original  company.  The  earlier  authorities 
are  collected  in  the  notes  to  Lord  Arlington  v.  Merricke,  2  Wms.  Saund« 
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414  a,  where  it  is  said,  that,  "  Where  the  security  is  given  to  the  home^ 
tkSy  a  banking-house,  for  instance,  for  the  fidelity  of  a  clerk  in  the  shop 
and  counting-house^  and  not  to  the  particular  persons,  a  change  of  part- 
ners is  held  to  make  no  difference,  but  the  surety  still  continues  liable. 
As,  \ii'here  the  condition  of  a  bond,  reciting  that  the  plaintiffs  had  agreed 
to  take  one  P.  J.  into  their  service  and  employ  as  a  clerk  in  their  shop 
and  counting-house,  and  the  obligors  had  agreed  to  become  security  for 
his  fidelity  as  far  as  5002.  each,  declared  that  if  the  said  P.  J.  shoald 
faithfully  account  for  and  pay  to  the  plaintiffs  all  sums  of  money  he 
should  at  any  time  receive  in  the  service  of  the  plaintiffs,  then  the  bond 
to  be  void :  in  an  action  upon  this  bond,  a  verdict  was  found  for  the 
plaintiffs  upon  a  case  which  stated,  that,  after  the  bond  was  given,  one 
R.  S.  was  taken  into  partnership  with  the  plaintiffs,  and  that  afterwards 
the  said  P.  J.  received  a  sum  of  money  on  account  of  the  new  partner- 
ship, and  had  not  paid  it  over  to  the  plaintiffs:  the  court  thought  that 
this  case  was  materially  distinguishable  from  Wright  v.  Russel,  3  Wils. 
630,  2  W.  Bla.  934 :  for,  in  this  case,  the  security  was  to  the  home  of 
the  plaintiffs,  but  in  that  it  was  only  to  Wright  personally,  and  the 
breach  assigned  was  for  embezzling  the  whole  partnership-money:  Bar- 

♦8101  ^^*y  ^'  ^^^*^^»  ^  ^'  ^'  29i  n.  (a).**  And  in  *note  (e)  the  learned 
^  editor  adds :  ^'  So,  it  was  held  that  a  bond  given  to  truste€$j  to 
secure  the  faithful  services  of  a  clerk  to  the  Globe  Insurance  Company 
(who  were  no  corporation)  might  be  put  in  suit  by  the  trustees  for  a 
breach  of  faithful  service  by  the  clerk,  committed  at  any  time  during 
his  continuance  in  the  service  of  the  actual  existing  body  of  persona 
carrying  on  the  same  business  under  the  same  name,  notwithstanding 
any  intermediate  change  of  the  original  holders  of  the  shares  by  death 
or  transfer ;  the  intention  of  the  parties  to  the  instrument  being  appa- 
rent to  contract  for  such  service  to  be  performed  to  the  company  as  a 
fluctuating  body ;  and  the  intervention  of  the  trustees  removing  all  legal 
and  technical  difficulties  to  such  a  contract  made  with,  or  suit  instituted 
by  the  company  themselves  as  a  natural  body :  Metcalf  v.  Bruin,  12 
East  400.''  Again,  in  The  Eastern  Union  Railway  Company  v.  Coch- 
rane, 9  Exch.  197,t  the  defendant,  as  surety,  executed  a  bond  condi- 
tioned for  the  faithful  service  of  a  clerk  to  a  railway  company.  Whilst 
the  service  continued,  that  company  and  another  railway  company  were 
dissolved  and  united  into  one  company  by  a  statute  which  provided  that 
all  bonds,  &c.,  made  or  entered  into  with,  in  favour  of,  or  by  the  dis- 
solved companies  should  *'  be  and  remain  as  good,  valid,  and  effectual  in 
favour  of  and  against  and  with  reference  to  the  new  company,  and  might 
be  proceeded  on  and  enforced  in  the  same  manner  to  all  intents  and 
purposes,  as  if  the  last-mentioned  company  had  been  a  party  to  and 
executed  the  same,  or  had  been  named  or  referred  to  therein  instead  of 
the  persons,  company,  or  party  actually  named  therein  respectively;" 
and  it  was  held  that  the  defendant  was  liable  for  breaches  of  the  bond 
committed  by  the  clerk  after  the  union  of  the  two  companies. 
♦8111  *-^M»A,  Q.  C,  contrS,.(a) — The  principle  applicable  to  all  these 
-I  caaes  is  that  laid  down  by  Lord  Ellenborough,  in  Strange  v.  Lee, 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were  as  foUows : — 
"Aa  to  the  demurrer  to  the  fourth  i:U:a,—l,  Tb«t  the  said  fourth  plea  is  good  in  substaaee: 
**  2.  That  the  bond  of  the  said  Thomas  Cooper  was  given  by  htm  as  a  surety  only  for  Heniy 
Hayward  as  the  appointed  agent  for  Oronx's  Improred  Soap  Company,  being  a  eompaay  of 
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8  East  484,  where  Barclay  r.  Lucas  *is  commented  upon,  and  rd^o-iq 
certainly  not  upheld.  There,  a  bond  by  A.,  reciting  that  B.  I-  "^ 
intended  to  open  a  banking  account  with  C,  D.,  and  E.,  as  his  bankers, 
was  conditioned  for  payment  to  them  of  all  sums  from  time  to  time 
advanced  to  B.  at  the  banking-house  of  C,  D.,  and  E. ;  and  it  was  held, 
that,  on  C.*8  death,  such  obligation  ceased,  and  did  not  cover  future 
advances  made  after  another  partner  was  taken  in ;  and  that  B.,  who 
was  indebted  to  the  house  at  G.'s  death,  having  afterwards  paid  off  the 
balance,  which  was  applied  at  the  time  to  the  old  debt  incurred  in  G.'s 
lifetime,  A.  was  wholly  discharged  from  his  obligation.  Lord  Ellenbo- 
rough  said  :  '^  I  consider  this  question  concluded  by  the  cases  of  Lord 
Arlington  v.  Merricke,  1  Saund.  412,  Wright  v.  Russel,  2  W.  Bl.  934, 
S  Wils.  532,  and  Barker  v.  Parker,  1  T.  R.  287.  It  may  be  observed, 
however,  that,  in  Barclay  v.  Lucas,  the  words  were  different  from  the 
present  case ;  the  clerk  was  to  be  taken  into  the  service  of  the  obligees 
us  a  clerk  in  their  shop  and  counting-house,  which  might  be  supposed  to 
mean  the  same  house,  however  the  individual  partners  might  change. 
But,  without  considering  whether  that  were  the  true  construction  of 
those  words,  it  is  enough  to  say  that  there  are  no  such  words  here.  But 
we  are  now  desired  to  construe  an  obligation  to  be  answerable  for  money 
due  to  them  (certain  partners  having  been  before  named)  to  mean  money 
due  to  any  part  of  them, — a  construction  which  would  be  contrary  to 
the  words  of  the  instrument.  What  is  contended  for,  is,  to  make  this 
a  bond  to  the  persons  then  constituting  the  banking-house,  and  their 
successors,  which  cannot  be  admitted."  The  case  of  The  Eastern  Union 
Railway  Company  v.  Cochrane,  9  Exch.  197,t  does  not  touch  this. 
The  decision  there  is  rested  by  the  court  on  the  express  reservation  of 
the  rights  of  the  respective  companies  by  the  statute.  Here,  however, 
there  *are  no  enactments  to  keep  this  obligation  in  force ;  for,  r^^^  ^ 
the  12th  section  of  the  18  &  19  Vict.  c.  133,  does  not  apply  to  I- 
a  case  of  this  kind.  This  company  was  a  joint  stock  company  estab- 
lished under  the  7  &  8  Vict.  c.  110,  being  at  the  time  this  bond  was 
given  a  partnership  incorporated  with  transferrable  shares,  but  all  its 
members  being  liable  for  the  whole  debts  of  the  firm.     Every  word  of 

mlimited  liabUity  as  to  the  members  thereof,  according  to  the  statutes  in  that  behalf,  for  tb« 
pnrpoeog,  Ac,  in  the  condition  to  the  said  bond  and- in  the  fourth  plea  mentioned;  and  that, 
so  long  as  the  said  company  remained  and  was  such  a  company,  the  condition  was  kept  and 
observed  and  satisfied,  and  the  suretyship  was  limited  to  aach  a  company : 

*'Z.  That  the  said  Henry  Hay  ward's  appointment  (in  respect  of  which  the  said  Thomas 
Cooper  was  surety)  ceased  on  Grouz's  Improred  Soap  Company  being  registered  as  Orouz's 
Improred  Soap  Company  Limited  .* 

"  i.  That  the  said  Thomas  Cooper  did  not  become  or  remain,  nor  was  he  surety  or  liable 
under  the  bond  and  condition,  or  either  of  them,  after  Grouz's  Improved  Soap  Company  in  the 
•aid  bond  and  condition  mentioned  became  and  was  registered  as  Grouz's  Improved  Soap  Com- 
pany Limited: 

"  6.  That  the  said  Thomas  Cooper  ceased  to  be  surety  under  the  said  bond  and  condition  for 
or  in  respect  of  any  matters  6r  things  in  the  said  bond  and  condition  mentioned,  ezcept  so  far 
sa  related  to  matters  or  things  in  respect  of  the  said  Henry  Hayward's  appointment  as  agent 
to  Qrouz's  Improved  Soap  Company : 

**  6.  That  Groux's  Improved  Soap  Company  was  and  is  a  diiferent  and  distinct  company  firom 
Qrouz's  Improved  Soap  Company,  Limited : 

**  7.  That  the-  security  for  the  payment  of  Henry  Hay  ward's  salary  and  commission  became 
imperilled  by  the  company  becoming  registered  under  the  Limited  Liability  Act  of  1S55,  and 
the  Joint  Stock  Companies  Act,  1856 ;  and  the  risk  of  the  said  Thomas  Cooper  under  the  sure- 
tyship was  altered  and  increased,  to  his  pr^udice." 

The  like  points  as  to  the  demurrers  to  the  fifth  and  slzth  pleaa  respeotirely. 
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the  bond  has  reference  to  the  company  thus  constitoted  ;  and  there  is 
nothing  in  it  which  contemplates  a  change  in  the  constitution  of  the 
concern.  Under  the  18  &  19  Vict.  c.  133,  the  company  became  a  bodj 
of  a  totally  different  description.  It  became  reconstituted,  and  changed 
into  a  body  corporate,  the  liability  of  the  members  whereof  was  limited 
to  the  amount  of  the  shares  of  each  individual.  Certain  provisions  are 
introduced  to  prevent  that  change  from  having  the  effect  of  nullifjing 
existing  contracts.  The  11th  section  provides  that  the  grant  of  a  cer- 
tificate of  complete  registration  with  limited  liability  shall  not  prejudice 
or  affect  the  rights  of  creditors  against  the  company ;  and  s.  12,  that 
the  alteration  in  the  name  of  the  company  shall  not  prejudice  or  affect 
any  right  which  previous  to  such  alteration  had  accrued  to  the  company 
Bgainst  any  third  person,  or  to  any  third  person  against  the  company. 
These  words  are  inapplicable  here;  for,  at  the  time  of  obtaining  the 
certificate,  no  right  had  accrued  to  the  company.  If  there  had  been 
any  defalcation  on  the  part  of  Hayward  before  the  company  obtained 
a  certificate  of  registration  with  limited  liability,  the  11th  section  vonid 
have  prevented  the  company's  right  to  have  recourse  against  the  surety 
from  being  affected.  But  the  question  is,  does  the  12th  section  keep 
alive  a  bond  or  security  which  but  for  that  section  would  be  gone  ? 
[Williams,  J. — The  right  exists  when  the  bond  is  given.  Btles,  J.— 
♦8141  ^^  ^^^  contend  that  "  right"  and  "  right  of  action"  are  *8ynony- 
^  mous  ?]  It  is  submitted  that  they  are.  Had  any  "  right"  ac- 
crued to  the  company  before  a  breach  committed  by  Hayward  ?  The 
defendant  is  at  all  events  entitled  to  judgment  on  the  sixth  plea. 

Hannen^  in  reply,  was  stopped  by  the  court. 

Williams,  J. — I  think  this  is  a  very  plain  case.  The  fact  of  the 
company  to  whom  this  bond  was  given  having  under  the  statute  18  & 
19  Vict.  c.  133,  obtained  a  certificate  of  complete  registration  with  lim- 
ited liability,  produced  no  change  in  the  company  with  reference  to  the 
liability  of  the  surety  on  this  bond.  The  effects  of  a  change  in  the 
name  of  the  company  by  the  addition  of  the  word  "  limited"  are  obvi- 
ated by  the  provision  contained  in  s.  12  of  the  statute. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  change  in  the  name  of 
the  company  in  no  degree  varies  the  rights  of  the  company  or  the  obli- 
gations of  the  surety  on  this  bond.  The  word  ^Hhereupon"  in  the 
aixth  plea  is  used  as  synonymous  with  "  in  consequence  thereof."  Bat 
it  was  not  a  consequence  of  the  company's  obtaining  a  certificate  of 
complete  registration  with  limited  liability  under  the  18  &  19  Vict  c. 
133,  that  the  agency  of  Hayward  ceased. 

Btles,  J. — I  am  of  the  same  opinion.  Independently  of  any  entet- 
ment,  I  should  have  thought  that  the  cotnpany  remained  the  same,  not- 
withstanding its  having  obtained  a  certificate  of  complete  registration 
under  the  act.  The  only  alteration  in  its  name  is  the  superaddition  of 
the  word  'limited."  But  the  12th  section  makes  the  matter  clear.  As 
^o«  r-i  to  the  sixth  plea,  if  ^Hhereupon"  had  been  the  preface  to  a  new 
-■  ^allegation,  the  plea  would  have  been  bad.  But,  in  truth,  the 
same  question  arises  upon  the  sixth  as  upon  the  other  pleas.  I  diink 
the  plaintiffs  are  entitled  tu  judgment  upon  all  the  demurrers. 

Judgment  for  the  plaintifid. 
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COB  HAM,  Clefk  to  the  Local  Boi«ra  of  Health  for  the  District  of 
WARE,  in  the  County  of  HERTFORD,  v.  HOLCOMBE.    June  22. 

A  eon  tract  wm  en  tend  into  with  the  defendants  by  five  persoaa  named,  who  were  memben  qf 
a  local  board  of  health,  for  worka  to  be  done  by  the  defendants.  The  five  corenanted  ''for 
themaelres,  their  heirs,  executors,  and  administrators,"  bat  the  oontraet  professed  to  be 
entered  into  by  them  *'for  and  on  bebsJf  of  the  local  board :" — Held,  that  the  olerk  to  the 
local  board  was  the  proper  person  to  sue  for  a  breach  of  this  oontraet,  by  rirtoe  of  the  138th 
section  of  the  Public  Health  Act,  1848,  11  &  12  VicL  c  63. 

The  declaration  stated  that  Nathaniel  Cohham,  as  and  being  the  clerk 
to  the  local  board  of  health  for  the  district  of  Ware,  in  the  county  of 
Hertford,  formed  and  constituted  under  and  by  virtue  of  the  Public 
Health  Act,   1848,  sued  Charles  Thomas   Holcombe, — For  that,  by 
articles  of  agreement,  sealed  with  the  seal  of  the  said  local  board,  signed 
by  five  members  thereof,  made  the  27th  day  of  October,  1867,  after  the 
passing  of  a  certain  other  act  therein  recited,  that  is  to  say.  The  Public 
Health  Supplemental   Act,  1849,  between  William  Parker,  Ambrose 
Frederick   Proctor,   Martin   Hadsley  Gosselin,  Thomas  Cobham,  and 
Joseph  Clenck  the  younger,  being  five  members  of  the  said  local  board, 
of  the  one  part,  and  the  defendant  of  the  other  part,  reciting  that  the 
said  local  board  had  been  duly  formed  and  constituted  under  and  by 
virtue  of  the  said  Public  Health  Act,  1848,  and  that  by  the  said  Public 
Health  Supplemental  Act,  1849,  it  was,  among  other  things,  enacted 
that  the  local  boards  under  the  said  ^Public  Health  Act  might  r^toiis 
contract,  for  any  period  not  exceeding  three  years  at  any  one  *- 
time,  with  any  company  or  person,  for  the  supply  of  gas  or  oil,  or  other 
means  of  lighting  the  streets,  roads,  and  other  open  places,  markets, 
and  public  buildings  within  their  respective  districts,  and  might  provide 
such  lamps,  lamp-posts,  and  other  materials  and  appurtenances  as  such 
local  boards  respectively  might  think  necessary  for  lighting  the  same, 
and  the  expenses  incurred  by  such  local  board  in  so  doing  should  be 
defrayed  out  of  the  general  or  special  district  rates  (as  the  nature  of 
the  case  might  require)  levied  under  the  said  Public  Health  Act ;  and 
reciting  that  .the  said  local  board,  in  exercise  of  the  powers  vested  in 
them  by  the  said  acts,  had  contracted  with  the  defendant  for  lighting 
the  streets,  roads,  and  other  public  places  within  their  said  district,  with 
gas,  for  the  time  being,  upon  the  terms,  and  subject  to  the  conditions, 
covenants,  provisos,  and  agreements  thereinafter  expressed  and  con- 
tained,— it  was  witnessed,  that,  in  pursuance  of  the  said  agreement,  and 
for  carrying  the  same  into  effect,  and  in  consideration  of  the  covenants 
and  agreements  thereinafter  entered  into  by  the  defendant,  they  the 
said  William   Parker,  Ambrose  Frederick   Proctor,  Martin  Hadsley 
Gosselin,  Thomas  Cobham,  and  Joseph  Clenck  the  younger,  did  there- 
by, for  themselves,  their  heirs,  executors,  and  administrators,  on  behalf 
of  the  said  local  board,  covenant  with  the  defendant,  his  executors, 
administrators,  and  assigns,  that  it  should  be  lawful  for  the  defendant, 
and  that  the  said  local  board  should  and  would  from  time  to  time 
authorize,  permit,  and  suffer  the  defendant,  at  his  own  proper  costs  and 
charges  (subject  as  thereinafter  mentioned),  to  dig  and  break  up  the 
streets,  roads,  and  other  open  places  within  the  said  district,  for  the 
purpose  of  laying  down  the  main-pipes,  branch-pipes,  service-pipes,  and 
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*8171  ^^^^^  *pipes  necessary  or  requisite  for  lighting  t^e  said  streets, 
^  roads,  and  other  public  places  within  the  said  district,  with  gss, 
he  the  defendant  doing  as  little  damage  or  injury,  and  occasioning  aa 
little  inconvenience  as  possible,  and  at  his  own  costs  and  charges 
replacing,  reinstating,  levelling,  and  making  good  again  the  said  streets, 
roads,  and  other  open  places  with  all  convenient  speed  after  the  said 
pipes  should  be  so  laid  down,  to  the  satisfaction  of  the  said  local  board, 
or  their  successors  or  surveyors  for  the  time  being ;  and  that  it  should 
be  lawful  for  the  defendant,  from  time  to  time,  at  his  own  proper  cotts 
and  charges  (subject  as  thereinafter  mentioned),  to  have  free  access  to 
the  several  main-pipes,  branch-pipes,  service-pipes,  and  other  pipes  then 
laid  down  (being  pipes  belonging  to  him)  or  thereafter  to  be  laid  down  bj 
him  within  the  said  district,  and  to  dig  and  break  up  such  parts  of  the 
said  streets,  roads,  and  other  open  places  within  the  said  district  as 
should  or  might  be  necessary  to  give  to  him  the  said  defendant  free 
access  to  all  and  every  the  main-pipes,  branch-pipes,  service-pipes,  and 
other  pipes  already  or  thereafter  to  be  laid  down  by  him,  for  the  par- 
pose  of  repairing,  relaying,  altering,  or  replacing,  or  examining  into  the 
state  of  repair  and  condition  of  the  said  pipes  and  mains,  or  any  or 
either  of  them :  That  the  defendant  did  thereby  covenant  and  contract 
with  the  said  William  Parker,  Ambrose  Frederick  Proctor,  Martin 
Hadsley  Gosselin,  Thomas  Gobham,  and  Joseph  Glenck  the  younger, 
their  executors  and  administrators,  in  manner  following,  that  is  to  sav, 
that  he  the  defendant  would  from  time  to  time  during  the  continuance 
of  the  said  agreement,  at  his  own  proper  costs  and  charges,  well  and 
sufficiently  repair  and  keep  and  continue  in  good  and  sufficient  repair, 
to  the  satisfaction  of  the  said  local  board,  or  their  successors  or  surrejoi 

*8181  ^^^  ^^^  ^^^^  ^^^^o9  ^^1  ^^^  singular  the  main-pipes,  *branch- 
•^  pipes,  service-pipes,  and  other  pipes,  and  also  all  and  singulai 
the  several  street  lamps,  lamp-posts,  lamp-burners,  and  fittings,  whic^ 
were  thereby  by  him  agreed  to  be  supplied  with  gas,  and  which  were  thi 
property  of  him  the  defendant ;  and  that  he  the  defendant  would,  for 
and  during  the  term  of  three  years,  to  be  computed  from  the  24th  of 
June  then  last  past,  well  and  sufficiently  light,  or  cause  to  be  lighted, 
with  the  best  made  gas  one  hundred  and  four  full  bat's-wihg  lights  to  be 
put  and  placed  on  the  same  situations  on  the  said  streets,  roads,  and 
other  open  places  within  the  said  district  as  the  same  lamps  were  then 
put  and  placed,  or  might  thereafter  be  put  and  placed,  according  to  the 
directions  of  the  said  local  board,  if  the.  number  of  lamps  were  increased 
(subject,  however,  to  the  proviso  in  chat  behalf  thereinafter  contained); 
and  that  the  defendant  would  light  or  cause  to  be  lighted  with  the  best 
made  gas  each  and  every  of  the  said  one  hundred  and  four  lamps  for  ten 
months  in  each  and  every  year  during  the  said  term  of  three  years, 
omitting  three  nights  each  full  moon  during  six  of  the  said  ten  montLs 
and  five  nights  each  full  moon  during  the  other  four  of  the  said  ten 
months,  as  the  said  local  board  should  direct,  but  with  full  power,  never- 
theless, for  the  said  local  board  and  their  successors  in  any  year  daring 
the  said  term  of  three  years  to  order  and  direct  the  said  lamps  to  be 
lighted  either  earlier  or  later  in  the  season,  upon  giving  one  months 
notice,  and  so  that  the  time  during  which  the  said  lamps  should  be 
lighted  should  not  exceed  the  space  of  ten  progressive  months  in 
any  one  year :  and  that  the  said  lamps  should  be  lighted  by  the  de 
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feodanty  or  by  some  person  or  persons  under  his  direction,  at  or 
immediately  preceding  sunset  in  the  evening,  and  be  kept  and  continued 
to  burn  until  day-light  in  the  morning,  during  such  ten  progressive 
months  in  the  year  as  the  said  local  board  or  their  successors  should 
*think  proper  to  order  and  direct;  and  that  he  the  defendant  r^eo-iQ 
would,  at  his  own  expense,  find  and  provide  a  proper  and  expe-  ^ 
rienced  person  or  persons  to  light  and  extinguish,  and  to  clean  and 
attend  to,  the  said  lamps  during  the  said  term ;  and  that  the  said  lamp- 
posts should  always  remain  and  be  of  cast-iron  and  of  the  best  descrip- 
tion, and  that  any  additional  lamp-posts,  if  any  should  be  required  by 
the  said  local  board,  should  be  put  and  placed  at  such  distance  from 
each  other,  and  in  such  situation  in  the  said  streets,  roads,  and  other 
open  places  within  the  said  district  as  the  said  local  board  and  their 
successors  should  think  proper  to  order  and  direct ;  and  that  the  said 
lamps  and  burners,  and  all  and  singular  the  appurtenances  connected 
therewith,  should  be  of  the  best  quality  and  workmanship ;  and  that  he 
the  defendant  should  and  would,  during  the  continuance  of  that  agree- 
ment, bear,  pay,  and  defray  all  costs,  charges,  and  expenses  whatsoever 
of  or  concerning  the  preparing  of  or  manufacturing  the  gas  and  gas- 
works with  which  the  said  pipes  and  lamps  should  be  so  supplied  as 
aforesaid,  and  also  all  costs,  charges,  and  expenses  of  or  concerning  the 
painting,  glazing,  lighting,  extinguishing,  cleaning,  keeping  in  repair, 
and  breakage  of  the  said  lamps,  lamp-posts,  burners,  and  fittings,  or  of 
or  concerning  any  matter  or  thing  connected  with  or  belonging  to  the 
said  gas-pipes  or  gasworks,  or  the  said  painting  or  glazing,  or  otherwise 
howsoever  concerning  the  lighting  of  the  said  district, — it  being  the  true 
intent  and  meaning  of  that  agreement,  and  of  the  said  parties  thereto, 
that  the  said  local  board  and  their  successors  were  not  to  be  at  any 
further  or  other  expense  of  or  concerning  the  said  lighting  as  aforesaid 
than  the  yearly  sums  by  them  covenanted  to  ,be  paid  as  thereinafter 
mentioned;  and  also  that  he  the  defendant  would  cause  a  good  and 
sufficient  pressure  to  be  maintained  *and  kept  on  at  the  said  gas-  t^coqa 
works  by  night  as  well  as  by  day  during  the  continuance  of  that  '- 
agreement:  That,  in  consideration  of  the  premises,  the  said  William 
Parker,  Ambrose  Frederick  Proctor,  Martin  Hadsley  Oosselin,  Thomas 
Cobham,  and  Joseph  Glenck  the  younger,  did  thereby,  on  behalf  of  the 
said  local  board,  covenant  with  the  defendant  that  the  said  local  board 
should  and  would  during  the  said  term  of  three  years  pay  or  cause  to  be 
paid  unto  the  defendant  for  lighting  the  said  district  with  gas  in  manner 
aforesaid,  and  for  abiding  by,  executing,  keeping,  and  performing  all 
and  every  the  covenants,  clauses,  and  agreements  thereinbefore  men- 
tioned and  set  forth,  to  be  on  his  part  and  behalf  done  and  performed, 
the  several  sums  of  money  next  thereinafter  mentioned,  by  half-yearly 
payments,  in  equal  moieties,  at  Christmas  and  Michaelmas,  or  within 
twenty-one  days  next  after  either  of  the  said  last-mentioned  days  on 
which  the  same  should  be  demanded,  that  is  to  say,  for  and  during  the 
first  year  of  the  said  term,  the  sum  of  888/.,  for  and  during  the  second 
year  of  the  said  term  the  sum  of  843/.  4«.,  and  for  and  during  the  third 
jear  of  the  said  term  the  sum  of  348/.  8«.,  subject  in  each  of  the  said 
several  years  to  a  proportionate  deduction  from  the  said  several  sums  of 
money  for  such  period  during  which  the  said  lamps  should  not  be  lighted 
St  the  times  and  in  the  manner  therein  mentioned  and  specified :  Pro^ 
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Tided  always,  and  it  was  thereby  expressly  declared  and  agreed  by  and 
between  the  said  parties  thereto,  that,  in  case  the  said  local  board  <tf 
their  successors  should  be  minded  or  desirous,  at  any  time  during  the 
•aid  term  of  three  years,  to  increase  the  number  of  lampe  in  the  said 
district,  and  should  signify  such  thejr  desire  to  the  said  defendant  in 
"Writing  or  otherwise  by  the  clerk,  that  then  the  defendant  should  within 
*R211  ^"^  calendar  month  after  such  ^signification  reopen  such  parts  of 
-*  the  said  streets,  roads,  and  open  places  in  the  said  district  as 
might  be  requisite  for  the  purpose  of  laying  down  or  affixing  any  branch- 
service  or  other  pipe  or  pipes  to  the  mains  already  laid  down,  or  which 
might  thereafter  be  laid  down,  or  for  the  erection  of  any  lamp-post?,  or 
otherwise,  upon  being  paid  the  further  yearly  sums  following,  that  is  to 
say,  the  sum  of  SL  5s.  in  the  first  year  of  the  said  terra,  the  sutn  of 
8^  6s.  in  the  second  year  of  the  said  term,  and  the  sum  of  3/.  7e.  in  the 
third  year  of  the  said  term,  in  the  proportions  and  at  the  times  before 
specified,  for  each  and  every  additional  bat's-wing  light,  he  the  defend- 
ant making  good  and  levelling  in  manner  aforesaid  the  streets  and  other 
places  that  should  have  been  so  broken  up  for  the  purpose  last  aforesaid: 
Provided  always,  and  it  was  thereby  declared  and  agreed,  that  the 
defendant,  notwithstanding  the  proviso  lastly  thereinbefore  contained, 
should  not  be  bound  or  in  any  manner  compelled  to  lay  down  any  maiin, 
or  afiix  any  branch-service  or  otlier  pipe,  or  erect  any  lamp-post,  beyond 
the  then  limits  of  the  district  of  the  said  local  board,  unless  the  same 
should  be  the  subject  of  a  special  agreement  between  the  defendant  and 
the  said  local  board  or  their  successors:  and  it  was  tliereby  farther 
declared  and  agreed  that  that  contract  or  agreement  should  be  matuallj 
taken  and  considered  to  be  for  the  term  of  three  years,  to  commence  and 
be  computed  from  the  24th  of  Jun€  then  hist  past;  and  for  the  true  and 
faithful  performance,  observance,  and  fulfilment  of  that  agreement,  and 
of  the  covenants  and  stipulations  therein  contained,  the  said  parties 
thereto  did  mutually  bind  themselves  and  himself  in  the  penal  sum  of 
lOOL  of  lawful  money  of  Great  Britain,  to  be  recovered  against  the 
party  aggressing  or  neglecting  to  fulfil  the  said  agreement,  as  liquidated 
«oo.7i  damages,  in  any  of  Uer  ^Majesty's  courts  of  record  at  West- 
*"'-'  minster:  Averment,  that,  although,  before  the  commencement  of 
this  suit,  all  conditions  had  been  performed  and  all  things  done  by  the 
said  WilHam  Parker  Ambrose,  Frederick  Proctor,  Martin  Hadsley 
Gosselin,  Thomas  Cobltam,  and  Joseph  Glenck  the  younger,  on  behalf 
of  the  said  local  board,  that  were  by  the  said  deed  and  articles  of  agree- 
ment on  their  part  and  the  part  of  the  said  local  board  stipulated  and 
provided  to  be  done  and  performed,  and  although  all  times  had  elapsed, 
and  all  things  happened^  and  ail  payments  haid  been  made  to  entitle 
them  on  tlie  saiti  behalf  to  the  due  and  perfect  performance  by  the 
defendant  of  all  his  said  covenants :  Breach,  that  the  defendant  had  not 
performed  the  same,  but,  on  the  contrary  thereof,  had  transgressed  and 
neglected  to  fulfil  the  said  agreement,  and  hail  not  during  the  said  term 
w«il  and  sufiiciently  lighted  and  caused  to  be  lighted  witli  the  best  made 

SIS  one  hundred  and  four  full  batswing  lights ;  and  that  the  defendant 
d  not  light  with  the  best  made  gas  each  and  every  of  the  said  one 
kandred  and  four  lamps  for  ten  months  in  each  and  every  year  during 
the  said  term  of  three  years,  omitting  three  nights  each  full  moon  during 
of  the  said  ten  months,  /and  five  nights  each  foil  moon  during  the 
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ether  foar  of  tktv  said  ten  months^  as  the  sttid  local  board  directed ;  atrd 
that  the  said  lamps  were  not  lighted  by  the  defendant,  or  by  any  peraoor 
under  his  direction,  at  or  immediately  preceding  sunset  in  the  evenings 
and  kept  and  continaed  to^  barn  until  daylight  m  the  morning,  durin^p 
Buch  ten  progressive  months  in  the  year  as  the  said  board  or  their  suo^ 
oessors  thought  proper  to  order  and  direct;  and  that  the  defendant  did 
not  nor  would,  at  his  own  expense  find,  and  provide  a  proper  and  expe- 
rienced person  or  persons  to  light  and  extiognish  and  to  cleanse  and 
attend  to  die  said  lamps  during  the  said  term,  but,  on  the  contrary 
thereof,  allowed  the  same  to  remain  unlightad  and  *in  a  dirty  and  r«oa«r 
unclean  state  and  condition ;  and  that  the  dafendant  did  not  nor  ^ 
would  cause  a  good  and  sufficient  pressure  to  be  maintained  and  kept  on 
at  the  said  gaswor k»  by  night  as  well  aa  by  day  during  the  continuance 
of  the  said  agreement :  Claim,  lOOZ. 

To  this  declaration,  the  defendant  demurred,  the  ground  of  demurrer 
stated  in  the  margin  being,  '*  that  the  covenant  declared  on,  being, 
entered  into  with  William  Parker  and  four  other  persons  personally,  is 
not  one  on  whick  the  plaintiff  as  clerk  to  the  local  board  of  health  for 
the  district  of  Ware,  in  the  county  of  Hertford,  can  sue.'*     Joinder. 

G.  W.  ffarrisotty.  in  support  of  the.  demurrer.(a) — The  action  is  not 
well  founded.  It  is  not  based  upon  a  contract  with  the  local  board  of 
Ware,  but  with  eertsain  persons  named ;.  therefore  it  is  not  a  contract  in 
respect  of  which  the  clerk  to  the  local  board  is  entitled  to  sue.  The. 
clause  of  the  Public  Health  Act,  1848  (11  k  12  Vict.  c.  63),  which  pre-, 
scribes  the  mode  of  contracting,  is  the  85th,  which  enacts  '*  that  the 
local  board  of  health  may  enter  into  all  such  contracts  as  may  be  neces- 
sary for  carrying  this  act  into  execution;  and  every  such  contract 
whereof  the  value  or  amount  shall  exceed  lOZ..  shall  be  in  writing,  and 
(in  the  case  of  a  non-corporate  district)  sealed  with  the  seal  of  the  local 
*board  by  whom  the  same  is  entered  into,  and  nigned  by  five  or  rinQaA 
more  members  thereof,  and  (in  the  case  of  a  corporate  district)  ^ 
sealed  with  the  common  seal,  and  shall  specify  the  work,  materials, 
matters,  and  things  to  be  furnished,  had,  or  done,  the  price  to  be  paid, 
and  the  time  or  times  within  which  the  contract  is  to  be  performed,  and 
shall  fix  and  specify  some  pecuniary  penalty  to  be  paid  in  case  the  terms 
of  the  contract  are  not  duly  performed ;  and  every  contract  so  entered 
into,  and  duly  executed  by  the  other  parties  thereto,  shall  be  binding  on 
the  local  board  by  whom  the  same  is  executed,  and  their  successors,  and 
upon  all  other  parties  thereto,  and  their  executors,  administrators,  suc- 
cessors, or  assigns,  to  all  intents  and  purposes :  Provided  always,  that 
the  said  local  board  may  compound  with  any  contractor  or  other  person 
in  respect  of  any  penalty  incurred  by  reason  of  the  non-performance  of 
any  contract  entered  into  as  aforesaid,  whether  such  penalty  be  men- 
tioned in  any  such  contract,  or  in  any  bond  or  otherwise,  for  such  sumo 
of  money  or  other  recompense  as  to  such  local  board  may  seem  proper : 

(a)  The  point!  mftiited  for  argoaBent  on  the  put  of  HiodalbDdani  were  m  fbUowi : — 

"  That  the  coTenaiit  declared  on,  being  entered  into  with  WiUian  Parker  and  four  other  per- 
•ona  pertonally,  is  not  one  on  which  the  plaintiflF,  aa  clerk  to  the  local  board  of  health  for  the 
diitrict  of  Ware,  in  the  oounty  of  Hereford,  can  aue : 

"  That  the  local  board  of  health  of  the  diatrict  of  Ware  ia  not  either  party  or  privy  to  tha 
eoTenanta  declared  on : 

''And  that  the  aaid  deed  ia  not  enterad  into  or  azaoated  ia  eompUanoe  with  the  85th  aeeticB 
of  Uie  Pvblie  Health  Aet,  1S48." 
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Provided  also,  that,  before  contracting  for  the  execution  of  any  works 
under  the  provisions  of  this  act,  the  aaid  local  board  shall  obtain  from 
the  surveyor  an  estimate  in  writing,  as  well  of  the  probable  expense  of 
executing  the  work  in  a  substantial  manner  as  of  the  annual  expense  of 
repairing  the  same ;  also  a  report  as  to  the  most  advantageous  mode  of 
contracting,  that  is  to  say,  whether  by  contracting  only  for  the  execu- 
tion of  the  work,  or  for  executing  and  also  maintaining  the  same  in 
repair  during  a  term  of  years  or  otherwise :  Provided  also,  that,  before 
any  contract  of  the  value  or  amount  of  lOOZ.  or  upwards  is  entered  into 
by  the  said  local  board,  ten  days'  public  notice  at  the  least  shall  be  given 
expressing  the  nature  and  purpose  thereof,  and  inviting  tenders  for  the 
*8251  ®^^^u^'^^  ^^  ^^®  same ;  and  the  *said  local  board  shall  require 
^  and  take  sufficient  security  for  the  due  performance  of  the  same." 
The  clause  enabling  the  clerk  to  sue  and  be  sued  is  the  138th,  which 
enacts,  ^'  that  the  local  board  of  health  of  any  non-corporate  district 
may  sue  and  be  sued  in  the  name  of  the  clerk  for  the  time  being  for  or 
concerning  any  contract,  matter,  or  thing  whatsoever  relating  to  any 
property,  works,  or  things  vested  or  to  become  vested  in  them  by  reason 
of  the  provisions  of  this  act,  or  relating  to  any  matter  or  thing  whatso- 
ever entered  into  or  done,  or  intended  to  be  entered  into  or  done  by 
them  under  the  provisions  of  this  act ;  and  in  any  action  of  ejectment 
brought  or  prosecuted  by  such  local  board,  it  shall  be  sufficient  to  lay 
the  demise  in  the  name  of  the  said  clerk ;  and  in  proceedings  by  or  on 
the  part  of  such  local  board  against  any  person  for  stealing  or  wilfully 
injuring  or  otherwise  improperly  dealing  with  any  property,  works,  or 
things  belonging  to  them  or  under  their  management,  it  shall  be  suffi- 
cient to  state  generally  that  the  property  or  thing  in  respect  of  which 
the  proceeding  is  instituted  is  the  property  of  the  said  clerk ;  and  aU 
legal  proceedings  by,  on  the  part  of,  or  against  such  local  board,  under 
this  act,  may  be  preferred,  instituted,  and  carried  on  in  his  name;  and 
no  proceedings  whatever  shall  abate  or  be  discontinued  by  the  death, 
resignation,  or  removal  of  the  clerk,  or  by  reason  of  any  change  or 
vacancy  in  such  local  board  by  death,  resignation,  or  otherwise,"  kc. 
The  contract  here  is  by  the  five  persons  named,  ^'  for  themselves,  their 
heirs,  executors,  and  administrators," — words  which  would  be  idle  if  it 
were  a  contract  by  the  local  board.  [Btles,  J. — It  is  not  under  their 
seals.  The  word  '^  heirs"  at  all  events  must  be  rejected.]  The  defend- 
ant contracts  with  the  individuals.  The  general  averment  of  perform- 
ance of  conditions  precedent  is  consistent  only  with  this  view.  [Willed, 
«fi9Ai  ^' — ^^  ^^^  ^^'^  point  settled  by  the  case  of  Wills  v.  Sutherland,  4 
^"^^J  *Exch.  211t  (in  error,  Sutherland  v.  Wills,  5  Exch.  TlSf)?] 
The  words  of  the  act  there  were  difierent  from  those  of  the  statute  now 
under  consideration,  and  the  contract  was  made  with  the  company. 
[WiLLES,  J. — Chapman  v,  Milvain,  5  Exch.  61,t  is  in  accordance  with 
Wills  V.  Sutherland.  Williams,  J. — Is  not  this  a  proceeding  on  behalf 
of  the  local  board  ?J  It  is  submitted  it  is  not.  The  parties  named  have 
chosen  to  contract  in  their  own  names,  and  they  ought  to  have  sued. 
Coleridge,  J.,  in  delivering  the  judgment  of  the  Exchequer  Chamber  in 
M'Kinnon  v.  Penson,  9  Exch.  609t  (affirming  the  judgment  of  the  Court 
of  Exchequer  in  8  Exch.  819t),  says :  "  The  usual  and  proper  operation 
of  clauses  such  as  that  under  consideration,(a)  is,  not  to  give  new  rights 

(a)  Th«  ith  fMtlon  of  th«  Oeneral  Highway  Act,  13  Q.  S,  o.  7^8. 
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of  action,  or  create  new  liabilities,  but  only  to  substitute  more  convenient 
parties  for  those  who  would  otherwise  be  liable  or  might  have  been  sued, 
either  bj  common  law  or  by  statute.'*  •  And  that  was  adopted  in  this 
court  in  Kendall  v.  King,  17  C.  B.  483  (E.  C.  L.  R.  vol.  84).  [Byles, 
J. — What  particular  provision  of  s.  85  is  it  that  you  suggest  has  not 
been  complied  with  ?  The  five  persons  named  say  they  contract  ''  for 
and  on  behalf  of  the  local  board."  They  sign,  and  the  local  board  seal.] 
If  this  is  a  contract  within  the  85th  section  it  is  not  contended  that  the 
requisites  have  not  been  sufficiently  complied  with :  but  it  is  submitted 
that  a  contract  in  this  form  is  not  a  contract  in  respect  of  which  th 
138th  section  enables  the  local  board  to  sue  in  the  name  of  their  clerk. 

Hopwoody  contrd..(a) — This  action  is  properly  brought  *in  the  r*o97 
name  of  the  clerk  to  the  local  board,  pursuant  to  the  provision  in  ^ 
B.  188.  The  case  is  not  to  be  distinguished  in  principle  from  Wills  v, 
Sutherland,  4  Exch.  211,t  Chapman  v.  Milvain,  5  Exch.  61,t  Smith  v, 
Goldsworthy,  4  Q.  B.  430  (E.  G.  L.  R.  vol.  45),  and  Skinner  t;.  Lambert, 
6  Scott,  N.  R.  197,  4  M.  &  G.  477  (E.  C.  L.  R.  vol.  43),  2  Dowl.  N.  S. 
132.     [He  was  stopped  by  the  court.] 

HarrUon^  in  reply. — In  the  event  of  a  breach  of  the  contract  on  the 
part  of  the  five  persons  named  therein,  the  defendant  could  not  have 
sued  the  local  board :  he  must  have  proceeded  against  the  persons  named 
only.  The  words  ^^for  or  on  behalf  of"  are  not  found  in  the  138th 
section.  The  board  can  only  sue  or  be  sued  in  the  name  of  their  clerk, 
where  the  contract  is  made  directly  with  them^ — where  the  local  board 
itself  is  a  contracting  party. 

Williams,  J. — I  am  of  opinion  that  our  judgment  must  be  in  favour 
of  the  plaintiff.  It  is  unnecessary  to  give  any  opinion  as  to  whether  or 
not  this  contract  can  be  considered  as  a  contract  entered  into  by  the 
local  board  in  conformity  with  the  85th  section  of  the  Public  Health 
Act,  1848.  There  are  some  formal  difficulties  which  might  perhaps  be 
urged.  But  it  is  quite  clear  that  this  is  a  contract  entered  into  with 
the  five  with  whom  the  covenants  are  made  on  the  behalf  of  the  local 
board ;  and  the  contract  relates  to  a  thing  which  is  to  be  done  under 
the  provisions  of  the  act.  "^It  is  objected  on  the  part  of  the  r^oog 
defendant,  that  the  action  should  have  been  brought  by  the  ^ 
covenantees,  and  not  by  the  local  board,  because  they  are  not  contract- 
ing parties.  This  is  an  objection  which  is  so  far  removed  from  the 
merits  of  the  case  that  we  should  be  most  reluctant  to  give  effect  to  it, 
and  would  resort  to  any  possible  construction  which  should  tend  to 
defeat  th%  action,  and  to  extricate  us  from  that  difficulty.  I  am  of 
opinion  that  we  may  find  such  extrication  in  the  138th  section  of  the 
statute.  According  to  the  cases  of  Will  v.  Sutherland,  4  Exch.  2ll,t 
Chapman  v.  Milvain,  5  Exch.  61,t  and  other  authorities,  the  language 
of  that  section  warrants  us  in  saying  that  the  statute  justifies,  and 
indeed  renders  it  imperative  on  the  local  board  to  bring  the  action  in 

(a)  The  points  narked  for  argument  on  the  part  of  the  plaintiff  were  at  followi : — 

**  That,  under  the  provisions  of  the  statutes  in  the  declaration  referred  to,  the  board  of  health 
Is  party  or  privj  to  the  covenant*  declared  on  : 

"That,  under  the  same  statatef,  the  plaintiff  is  entitled  to  sue  as  clerk  for  the  time  being  to 
the  said  board,  for  the  breaches  declared  upon,  and  that  the  declaration  is  in  law  sufficient  for 
that  purpose: 

<f  And  that  the  said  deed  ii  mbstantiaUj  in  compUanoe  with  the  85th  Motion  of  the  Publio 
Health  Act,  1848." 


828  COBHAM  v.  EOLmXVR\    T.  V.  1860. 


tlie  name  of  their  clerk ;  for,  it  enacts^  **  th^  the  local  board  of  health 
of  any  non-corporate  district  may  rae-  and'  be  aoed  in  the  name  of  the 
clerk  for  the  time  being  for  or  cctaceming  any  contract,  matter,  or  thing 
whatsoever  relating-  to  any  property,  w^rks,  or  things  vested  or  to 
become  vested  in  them  by  reason  of  the  provisions  of  this  act,  or  relating 
to  any  matter  or  thmg  whatsoever  entered  into  or  done,  or  intended  to 
be  entered  into  or  done  by  them  under  the  provisions  of  this  act."  The 
contract  here  sued  upon  is  a  contract  relating  to  a  matter  or  thing 
entered  into  by  the  local  board  under  the  provisions  of  the  act.  Mr, 
Harrinon  says  that  the  words  '*  entered  into  by  the  board"  most  be  con* 
strned  to  mean  entered  into  by  and  in  the  name  of  the  local  board,  and 
not  by  any  individual  members  on  behalf  of  the  board.  But  I  do  not 
find  anything  in  the  act  to  warrant  so  narrow  a  construction. 

WiLLBS,  J. — I  entirely  agree  in  the  opinion  expressed  by  my  Brother 
Williams. 
^oQQ-.       Btlbs,  J. — I  also  am  of  opinion  that  the  plaintiiT  is  ^entitled 

^  -*  to  judgment.  I  abstain  from  giving  any  opinion  upon  the  85th 
section :  but  I  do  not  feel  the  least  doubt  upon  the  ISBth  section.  The 
object  of  that  section  was,  to  obviate  any  difficulties  which  might  other- 
wise have  arisen  from  the  chai)ge»  by  death  or  otherwise  which  neces* 
sarily  arise  in  a  fluctuating  body :  and  it  ought  so  to  be  read  as  to  8n|h 
press  the  mischief  and  advance  the  remedy.  The  first  words  of  the 
section  are,  that  '^  the  local  board  of  health  of  any  non-corporate  district 
may  sue  and  be  sued  in  the  name  of  the  clerk  for  the  time  being  for  or 
concerning  any  contract,  matter,  or  thing  whatsoever  relating  to  any 
property,  works,  or  things  vested  or  to  become  vested  in  them  by  reason 
of  the  provisions  of  this  act,  or  relating  to  any  matter  or  thing  whatsiv- 
ever  entered  into  or  done,  or  intended  to  be  entered  into  or  done  hy 
them  under  the  provisions  of  this  act."  Looking  at  this  contract,  the 
first  thing  to  be  done  by  the  local  board  is,  to  permit  the  contractors  to 
take  up  the  streets,  &c. ;  the  next  is,  that  they  are  to  pay  the  mouey. 
It  is  impossible  not  to  see  that  the  whole  contract  relates  to  matters  and 
things  to  be  done  by  them.  I  also  agree  that  these  words  may  be 
brought  within  the  latter  part  of  the  section.  In  the  first  part  the 
legislature  deals  with  actions:  but  the  words  ^^all  legal  proceedings'*  in 
the  latter  part,  are  large  enough  to  embrace  actions :  the  provision  at 
the  end,  that  no  proceedings 'shall  abate  by  death  or  removal  of  the 
clerk,  clearly  applies  to  actions.  We  therefore  do  not  in  the  least 
strain  the  words  of  the  section,  when  we  read  "all  legal  proceedings*' 
as  comprehending  actions.  But,  whether  we  do  so  or  not,  the  construe- 
tion  of  the  first  part  of  the  section  is  much  aided  by  the  light  which  is 
thrown  upon  it  by  the  latter  part.  I  entertain  no  doubt  whatever  that 
the  proper  plaintiff  is  suin^  here. 

♦8301  *Kbatinq,  J. — 1  entirely  agree  with  the  rest  of  the  court  that 
^  the  plaintiff  in  this  case  is  entitled  to  our  judgment.  It  is  clear 
that  the  contract  declared  on  is  a  contract  which  ia  within  at  least  the 
earlier  part  of  s.  138.  Upon  the  face  of  it,  it  is  a  contract  which  pur- 
ports to  be  made  by  the  five  members  of  the  local  board  who  are  named 
"for  and  on  behalf  of  the  board."  The  important  acta  to  be  done 
under  it  are  to  be  done,  and  could  only  be  done,  by  the  local  board. 
The  five  individuals  named,  no  doubt,  covenant  "  for  themselves,  their 
heirs,  executors,  and  administrators :"  but  these  words  may  be  rejected, 
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l)ecause,  under  the  140lh  section,  the  five  who  contract  for  the  board 
coaUl  inear  no  personal  liability  from  00  doing.  That  section  provides 
"that  no  matter  or  thing  done  or  contract  entered  into  by  the  local 
board  of  health,  nor  any  matter  or  thing  done  by  any  superintending 
inspector,  wr  any  member  of  the  said  loeai  boards  or  by  the  officer  of 
health,  clerk,  surveyor,  inspector  of  nuisancer,  or  other  officer  or  person 
whomsoever  acting  under  the  direction  of  the  said  local  board,  shall,  if 
the  matter  or  thing  were  done  or  the  contract  were  entered  into  bonft 
fide  for  the  purpose  of  executing  this  act,  subject  them  or  any  of  them 
personally  to  any  action,  liability,  claim,  or  demand  whatsoever ;  and 
any  expense  incurred  by  any  such  local  board,  member,  officer  of  health, 
clerk,  surveyor,  inspector  of  nuisances,  or  other  officer  or  person  acting 
as  last  aforesaid,  shall  be  borne  and  repaid  out  of  the  general  district 
rates  levied  under  the- authority  of  this  act.'*  It  is  clear  that  this  is  m 
contract  in  respect  of  which  the  clerk  to  the  board  might  sue,  under 
8.  138.  Judgment  for  the  plaintiff. 


*THORNHILL  and  Another  v.  NEATS.    June  22.     [*881 

To  an  action  for  work  and  labour,  the  dofendant  pinded  that  tbe  work  was  dona  under  av 
agreement  in  Writing  whereby  tbe  plaintifb  agreed  to  build  for  bim  six  bouses,  and  com- 
pletely finish  and  give  up  tbe  premises  to  bim  on  or  before  tbe  20th  of  March,  1859,  under  * 
penalty  of  1/.  for  each  bouse  for  each  and  every  week  the  works  should  remain  incomplete' 
and  possession  witbfaeld>fn»m  the  defendant  after  tbat  date,— tbe  auiunnt  of  the  penaltj  to 
be  paid  out  of  tbo  moneys  which  might  become  doe  to  the  plaintiffs  nndar  the  agreement;: 
that  the  houses  remained  incomplete  and  possession  was  withheld  from  tbe  defendsnt  for 
twelve  weeks  aAer  and  beyond  the  day  stipulated,  wherefore  tbe  defendant  claimed  to  deduct 
T2/. 

to  this  plea  ^e  plain tUfs  implied,  that,  after  tbe  making  of  the  agreemeni  in  tbe  plea  men* 
tionedy  and  before  any  of  tbe  alleged  penalties  had  been  incnrred»  it  wis  mutually  »;;ree<l 
that  the  plaintiff's  should  perform  certain  other  work  in  and  npon  the  said  bouses  in  addition 
to  tbe  work  in  tbe  first  agreement  mentioned,  such  additional  work  to  be  done  within  a  rea- 
sonable time ;  that  the  work  under  tbe  second  agreement  was  so  mixed  up  with  the  work  in 
tbe  first  agreement  mentioned,  being  part  and-  parcel  thenof,  that  it  became  impossible  to 
eomplete  the  work  in  tbe  first  agreement  mentioaed  notil  the  work  under  the  second  agreo- 
ment  was  also  completed,  as  tbe  defendant  at  tbe  time  of  making  tbe  last-mentioned  agree- 
ment well  knew ;  and  that  the  plaintiffs  had  performed  all  the  work  under  both  agreements 
within  a  reasonable  time : —     • 

Held,  a  good  legal  answer  to  tbe  claim  for  penalties,  on  the  ground  of  waiver. 

Sembftf  per  Byles,  J%,  that  the  replication  afforded  a  good  equitable  answer,  on  tbe  fTTound 
that  the  performance  of  the  original  agreement  bad  become  impossible  by  tbe  act  of  liie  de- 
fendanL 

This  was  an  action  for  monej  payable  by  the  defendant  to  the  plain- 
tiffs for  goods  sold  and  delivered  by  the  plaintiffs  to*  the  defendant,  and 
for  work  done  and  materials  provided  by  the  plaintiffs  for  the  defendant 
at  his  request,  and  for  money  paid  by  the  plaintiffs  for  the  defendant  at 
his  request,  and  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiffs  upon  accounts  stated  between  them :  Claim,  15002. 

Fourth  plea, — as  of  the  sum  of  72^,  parcel  of  the  money  claimed  fof 
and  in  respect  of  work  done  and  materials  provided  by  the  plaintiffs  for 
tbe  defendant, — that  tbe  greatest  part  of  the  work  and  materials  in  the 
declaration  mentioned  were  done  and  provided  under  an  agreement  ia; 
writing  dated  the  8th  of  November^  1858^  made  between  the  defendant 
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of  the  one  part  and  the  plaintiffs  of  the  other  part ;  by  which  agreement 
the  plaintiffs  agreed  with  the  defendant  to  build,  execute,  and  completely 
finish  for  him,  fit  for  habitation,  three  houses  entire,  and  to  do  e^ery 
description  of  work  required  to  be  done  to  the  three  carcases  adjoining, 
*8321   ^"^  ^^^^^  appurtenances,  so  as  to  completely  ""finish  them  for  the 

-I  defendant  in  a  good,  substantial,  and  workmanlike  manner,  to 
the  satisfaction  of  Mr.  John  Thomas,  the  defendant's  surveyor,  and  to 
commence  the  works  immediately  on  signing  the  contract,  and  com- 
pletely finish  and  give  up  the  premises  on  or  before  the  20th  day  of 
March,  1859,  under  a  penalty  of  IL  for  each  house  for  each  and  every 
week  the  works  should  remain  yicomplete  and  possession  withheld  from 
the  defendant  after  that  date ;  and  by  which  agreement  the  defendant 
agreed  with  the  plaintiffs,  that,  in  consideration  of  the  due  performance 
of  the  said  works,  and  on  the  certificate  of  the  said  John  Thomas  that 
the  works  were  done  to  his  satisfaction,  to  pay  to  the  plaintiffs  the  sam 
of  1198/.  18«.  6(2.  in  manner  in  the  said  agreement  mentioned;  and  by 
the  said  agreement  the  amount  of  the  penalty  thereinbefore  mentioned 
Was  to  be  paid  out  of  the  moneys  due,  or  which  might  become  due,  to 
the  plaintiffs  under  the  agreement :  That  the  greatest  part  of  the  plain- 
tiffs' claim  for  work  done  and  materials  provided  is  for  and  in  respect 
of  the  said  work  done  and  materials  provided  by  the  plaintiffs  under  the 
said  agreement,  and  exceeds  the  sum  of  72/.,  parcel,  &c.,  and  is  claimed 
as  due  to  them  from  the  defendant  under  the  said  agreement :  That  the 
plaintiffs  did  not  proceed  with  or  build  or  execute  the  said  works  to  the 
satisfaction  of  the  said  John  Thomas,  and  that  the  plaintiffs  did  not 
completely  finish  or  give  up  the  said  houses,  works,  and  premises  men- 
tioned in  the  said  agreement  on  or  before  the  said  20th  of  March,  1859 ; 
but  the  whole  of  the  said  houses,  works,  and  premises  in  the  said  agree- 
ment mentioned  were  delayed,  and  remained  incomplete,  and  possession 
was  withheld  from  the  defendant  for  twelve  weeks  next  after  and  beyond 
the  said  20th  of  March,  1859,  whereby  the  defendant,  under  and  accord- 
^ooQ-i   ing  to  the  said  agreement,  became  and  was  and  *is  entitled  to 

^  pay  himself  and  to  deduct,  and  does  accordingly  pay  himself  and 
deduct  out  of  the  moneys  due  and  claimed  to  be  due  to  the  plaintiffs 
under  the  said  agreement,  the  sum  of  1/.  per  week  for  each  of  the  said 
houses,  for  each  and  every  week  of  the  said  twelve  weeks  the  said  work 
so  remained  incomplete  and  possession  withheld  from  the  defendant 
after  the  said  20th  day  of  March,  1859,  amounting  together  to  the  sum 
of  72/. 

Second  replication  to  the  fourth  plea, — on  equitable  grounds, — that 
the  defendant  ought  not  to  receive  from  the  plaintiffs  any  of  the  said 
moneys  so  alleged  to  be  forfeited,  by  way  of  penalties,  as  in  the  said 
plea  mentioned,  or  deduct  the  amount  of  such  alleged  penalties  out  of 
any  moneys  payable  by  the  defendant  to  the  plaintiffs  in  respect  of 
work  done,  labour  performed,  and  materials  provided  under  the  said 
agreement  in  the  said  fourth  plea  mentioned,  because  they  the  plaintiffs 
said,  that,  after  the  making  of  the  said  agreement,  and  before  any  of 
the  said  alleged  penalties  had  been  incurred,  it  was  mutually  agreed 
between  the  plaintiffs  and  the  defendant  that  the  plaintiffs  should  per- 
form certain  other  work,  and  bestow  other  labour,  and  provide  other 
materials  in,  upon,  and  for  the  said  houses,  in  addition  to  the  work, 
labour,  and  materials  in  the  said  first-mentioned  agreement  contained, 
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upon  certain  other  terms,  that  is  to  say,  that  the  plaintiffs  should  per* 
form  the  said  work  in  that  replication  mentioned  within  a  reasonable 
time  for  so  doing  in  that  behalf:  That  the  said  work  in  that  replication 
mentioned  was  so  mixed  up  with  the  said  work  upon  the  said  premises 
in  the  said  agreement  mentioned,  being  part  and  parcel  thereof,  that  it 
became  impossible  to  complete  the  said  works  and  premises  in  the  said 
agreement  mentioned  until  the  said  additional  works  in  that  replication 
mentioned  were  also  completed,  as  the  *defendant,  at  the  time  r^oo  i 
of  making  the  said  agreement  in  the  replication  mentioned,  '- 
always  well  knew :  That  they  the  plaintiffs  had  performed  all  the  terms 
of  the  said  agreement  in  that  replication  mentioned  on  their  part  to  be 
performed,  and  had  completed  the  said  works  in  the  said  agreement  in 
that  replication  mentioned  within  a  reasonable  time,  and  also  at  the 
same  time  completed  the  said  works  and  premises  in  the  said  agreement 
in  the  said  fourth  plea  mentioned,  and  forthwith  gave  up  possession  of 
the  same  to  the  defendant :  And  that,  using  all  due  and  reasonable  des- 
patch in  that  behalf,  it  was  impossible  to  have  completed  the  s^id  works 
and  premises  mentioned  in  the  said  agreement  in  the  said  fourth  plea 
mentioned  in  accordance  with  the  terms  and  at  the  time  in  that  a?ree- 
ment  mentioned,  in  consequence  and  by  reason  of  the  premises  therein 
mentioned ;  and  that  the  defendant  entered  upon  and  took  possession 
of,  and  then  had  the  full  benefit  and  enjoyment  of,  the  said  additional 
works  in  the  replication  mentioned,  and  the  said  works  in  the  said  fourth 
plea  mentioned,  the  same  being  fully  completed  within  the  said  reason- 
able time  as  aforesaid. 

Third  replication  to  the  fourth  plea, — that,  before  any  breach  of  the 
said  agreement  in  that  plea  mentioned,  and  before  the  plaintiffs  had 
incurred  or  become  subject  or  liable  to  any  penalties  for  the  non-com- 
pletion of  the  said  work  in  accord.ance  therewith,  it  was  mutually  agreed 
by  and  between  the  plaintiffs  and  defendant,  for  good  consideration  in 
that  behalf,  that  so  much  of  the  said  agreement  as  related  to  the  com- 
pletion and  giving  up  and  finishing  of  the  said  premises  on  or  before 
the  said  20th  of  March,  1859,  under  certain  penalties  if  the  same  were 
not  so  given  up  and  finished,  should  be,  and  the  same  was,  rescinded. 

♦The  defendant  demurred  to  the  second  replication  to  the  fourth  r^ooc 
plea,  the  ground  stated  in  the  margin  being,  "  that  the  replica-  ^ 
tion  does  not  show  that  the  delay  in  the  completion  of  the  works  men- 
tioned in  the  agreement  in  the  fourth  plea,  was  the  act  of  the  defendant 
alone."     Joinder. 

Kinglake^  Serjt.,  in  support  of  the  demurrer.(a) — The  *ques-  r+oo/* 
tion  is,  whether  the  replication  to  the  fourth  plea  is  a  good  »- 

(a)  Tho  points  marked  for  argument  on  the  part  of  the  defendant  were  as  follows : — 

**  1.  That,  inasmuch  as  the  agreement  for  the  additional  works  makes  no  prorision  for  rescind* 
ing  or  waiving  the  penalties  in  c\9e  the  original  works  were  not  completely  finished  and  given 
np  bj  the  time  specified;  the  pro  "ision  as  to  the  penalties  contained  in  the  original  agreomcnt 
remained  in  force,  and  the  penalties  incurred  by  the  admitted  delay : 

"2.  That  it  will  not  be  intended  that  the  express  provision  contained  in  the  original  agree- 
ment Rs  to  tho  penalties  was  rescinded  or  rendered  of  no  force  merely  because  the  plaintiffs 
afterwards  undertook  to  perform  additional  works  which  they,  appearing  to  be  builder?,  must 
have  known,  or  they  were  bound  to  have  informed  themselves,  would  interfere  with  or  delay 
the  eompletion  of  the  original  works  beyond  the  specified  time : 

"3.  That  the  absence  of  any  provision  in  the  agreement  for  the  additional  works  in  regard 
io  the  penalties,  shows  that  the  intention  of  the  parties,  particularly  as  against  the  defendant* 
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equitable  replication.  The  substance  of  it  is,  that  the  second  agreement 
therein  referred  to  rendered  it  impossible  for  the  plaintiffs  to  complete 
the  work  contracted  for  by  the  first  agreement  within  the  time  stipu- 
lated. That  clearly  is  no  answer  to  the  plea.  The  plaintiffs  are  bound 
by  their  contract.  The  authorities  upon  this  subject  are  all  referred  to 
it  in  a  recent  case  of  Brown  v.  The  Royal  Insurance  Society,  28  Law 
J.,  Q.  B.  275.  In  an  action  on  a  policy  of  insurance  against  fire, 
irhich  contained  a  condition  by  which  the  society  reserved  to  itself  the 
fight  of  reinstatement  in  preference  to  the  payment  of  claims,  the  de- 
fendants pleaded,  that,  having  elected  to  reinstate  the  insured  premises, 
they  were  proceeding  with  the  reinstatement  thereof,  when,  by  order  of 
the  commissioners  of  sewers,  lawfully  acting  in  that  behalf,  the  pre- 
mises were  taken  down,  as  being  in  a  dangerous  condition,  such  condi- 
tion not  being  caused  by  the  fire;  and  that,  if  the  said  premises  had 
not  been  so  taken  down,  they  (the  defendants)  would  have  proceeded 
with  such  reinstatement,  and  would  have  restored  them  to  the  condition 
they  were  in  before  the  fire :  and  it  was  held,  on  demurrer,  by  Lord 
Campbell,  Grompton,  J.,  and  Hill,  J., — Erie,  J.,  dissenting, — that  the 
plea  was  bad.  Lord  Campbell  there  said :  '^  The  society  undertook 
what  is  lawful,  and  what  continued  to  be  lawful,  and,  whether  they  can 
or  cannot  do  what  they  undertook  to  do,  is  quite  immaterial ;  they  mast 
either  do  it  or  pay  damages  for  not  doing  it.  That  was  the  doctrine 
laid  down  in  Faradine  v.  Jane,  and  adopted  by  me  in  Hall  v.  Wright, 

*8371  ^^  ^^^  *^*'  ^'  ^*  ^^^'  '^^'^'^^  ^^^^  ^^  ^^^  before  the  Exchequer 
^  Chamber,(a)  and  to  which  doctrine  I  still  adhere.  If  a  party 
undertake  to  do  what  is  lawful,  and  does  not  do  it,  it  is  no  defence  for 
him  to  say  that  he  cannot  do  it,  if  the  law  has  not  rendered  it  unlawful 
for  him  to  do  it.  Now,  in  this  case,  there  is  nothing  unlawful:  if  it 
has  become  impossible,  damages  must  be  paid."  In  Paradine  v,  Jane, 
Aleyn  26,  the  rule  is  thus  laid  down : — ^'  Where  the  law  creates  a  dutj 
or  charge,  and  the  party  is  disabled  to  perform  it,  without  any  default 
in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse  him :  as,  in 
the  case  of  waste,  if  a  house  be  destroyed  by  tempest,  or  by  enemies, 
the  lessee  is  excused :  Dyer,  33  a,  1  Inst.  5  3  a,  283  a ;  12  H.  4,  fo. 
6.  So  of  an  escape :  4  Co.  84  b ;  33  H.  6,  fo.  1.  So,  in  9  E.  3,  fo. 
16,  a  supersedeas  was  awarded  to  justices  that  they  should  not  proceed 
in  a  cessavit  upon  a  cesser  during  the  war.  But,  when  the  party  by  his 
own  contract  creates  a  duty  or  charge  upon  himself,  he  is  bound  to  make 
it  good  if  he  may,  notwithstanding  any  accident  by  inevitable  neces- 
sity, because  he  might  have  provided  against  it  by  his  contract.  And 
therefore,  if  the  lessee  covenant  to  repair  a  house,  though  it  be  burnt 

not  appearing  to  be  a  bnUder,  waa,  that  the  provision  aa  to  the  penaltiee  in  the  original  egne- 
ment  was  to  remain  in  foroe  for  the  defendant's  protection : 

"  4.  That  the  plaintiffs,  who  appear  to  be  builders,  if  they  bad  intended  not  to  remain  boand 
by  the  provision  as  to  the  penalties  by  reason  of  the  additional  works,  they  were  boand,  when 
they  engaged  to  perform  such  further  works,  to  have  informed  the  defendant  that  the  perform- 
ance of  the  same  would  necessarily,  or  would  probably,  delay  the  completion  of  the  original 
works  beyond  the  specified  time : 

<*  5.  That  it  appears  that  the  delay  in  the  completion  of  the  original  works  arose  solely  by 
reason  of  the  plaintiffs'  own  acts,  agreement,  and  consent,  and  that  the  plaintiffs  themselrei 
were  the  sole  cause  of  such  delay : 

"  6.  That  it  does  not  appear  that  the  delay  in  the  completion  of  the  original  works  wu 
.by  any  act  of  the  defendant  alone." 

(a)  Reversed  in  the  Exchequer  Chamber, — sec  29  Law  J.,  Q  B.  43. 


» 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)        «87 


hj  lightning,  or  thrown  down  by  enemies,  yet  ho  ought  to  repair  it : 
liyer,  38  a;  40  £.  8,  fo.  6  hr  In  Broom's  Maxims,  8d  edit.  222,  it  is 
sitid, — '*  The  maxim  *  Les  non  oogit  ad  impossibilia,'  or,  as  it  is  also 
expressed,  *Impolentia  excusat  legem,'  is  intimately  eonneeted  with 
that  last  con8idered,(a)  and  mast  be  understood  in  this  qualified  sense, 
that  impotentia  excuses  when  there  is  a  necessary  or  invincible  disa- 
bility to  perform  the  mandatory  part  of  the  law,  or  to  forbear  the  pro- 
hibitory. The  law  itself,  *and  the  administration  of  it,  said  Sir  r«oQo 
W.  Scott,(a)  with  refereuce  to  an  alleged  infraction  of  the  revenue  ^ 
laws,  must  yield  to  that  to  which  everything  must  bend, — to  necessity : 
the  law,  in  its  most  positive  and  peremptory  injunctions,  is  understood 
to  disclaim,  as  it  does  in  its  general  aphorisms,  all  intention  of  compel- 
ling to  impossibilities,  and  the  administration  of  laws  must  adopt  that 
general  exception  in  the  consideration  of  all  particular  cases.  *  In  the 
performance  of  that  duty,  it  has  three  points  to  which  its  attention  must 
be  directed.  In  the  first  place,  it  must  see  that  the  nature  of  the  neces- 
sity pleaded  be  such  as  the  law  itself  would  respect,  for,  there  may  be 
a  necessity  which  it  would  not.  A  necessity  created  by  a  man's  own 
act,  with  a  fair  previous  knowledge  of  the  consequences  that  would  fol- 
low, and  under  circumstances  which  he  had  then  a  power  of  controlling, 
is  of  that  nature.' "  Again,  at  p.  224,  it  is  said, — **  If,  however,  a 
person  by  his  own  contract  absolutely  engages  to  do  an  act,  it  is  deemed 
to  be  his  own  fault  and  folly  that  he  did  not  thereby  expressly  provide 
against  contingencies,  and  exempt  himself  from  responsibility  in  certain 
events :  in  such  case,  therefore,  that  is,  in  the  instance  of  an  absolute 
and  general  contract,  the  performance  is  not  excused  by  an  inevitable 
accident  or  other  contingency,  although  not  foreseen  by  nor  within  the 
control  of  the  party."  The  authorities  cited  for  this  are,  Hadley  v, 
Clarke,  8  T.  R.  259,  267,  Atkinson  v.  Ritchie,  10  East  633,  534,  Mar- 
quis of  Bute  V.  Thompson,  13  M.  &  W.  487,t  Hills  t;.  Sughroe,  15  M. 
&  W.  258,t  Jervis  v.  Tompkinson,  13  Hurlst.  k  N.  195,  208,t  Spence 
V.  Chodwick,  10  Q.  B.  517,  528  (E.  G.  L.  R.  vol.  59),  and  Schilizzi  t;. 
Derry,  4  Ellis  &  B.  873  (E.  C.  L.  R.  vol.  82).  Spence  v.  Chodwick  is 
a  distinct  authority.  In  assumpsit  by  a  shipper  on  a  contract  of  r^cooq 
^affreightment,  the  declaration  stated  that  the  plaintifi"  had  ^ 
shipped  on  board'  the  defendant's  ship,  then  in  the  bay  of  Gibraltar, 
and  bound  for  London,  calling  at  Cadiz,  certain  goods  to  be  safely  con- 
veyed to  London,  and  there  delivered  in  good  order,  the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation,  of  whatever  nature  or  kind  soever,  save 
risk  of  boats,  &c.,  excepted,  the  plaintiff  paying  freight;  alleging  a 
promise  by  the  defendant  so  to  convey  and  deliver  the  cargo,  saving  the 
above  exceptions,  and  a  breach,  that  he  failed  to  do  so.  The  defendant 
pleaded  that  the  ship  in  the  course  of  her  voyage  called  at  Cadiz,  and 
was  then  within  the  jurisdiction  of  the  officers  of  customs  there,  and 
of  a  certain  court  of  Spain,  described  as  the  tribunal  of  the  sub-delega- 
tion of  the  revenues  of  the  province  of  Andalusia ;  that  while  the  ship 
was  there,  the  goods  were,  according  to  the  law  of  Spain,  lawfully  taken 
out  of  the  ship  by  the  said  officers,  against  the  will  and  without  the 
default  of  the  defendant,  on  a  charge  of  suspicion  of  their  being  oon- 

(a)  Actus  Dei  nemini  faoit  injuriam. 

(b)  The  QeDeroufi  2  Dodi.  323,  324. 
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traband  according  to  the  law  of  Spain,  and  were  confiscated  by  a  decree 
of  the  said  coart,  upon  the  charge  aforesaid :  and  it  was  held,  on  de- 
murrer, that  the  plea  disclosed  no  excuse  within  the  express  exceptions 
in  the  contract,  that  the  decree  of  confiscation  was  in  it«elf  no  answer, 
and  that  it  did  not  appear  by  the  plea  to  ha^e  been  incurred  through 
any  fault  of  the  plaintiff,  and  consequently  that  the  plaintiff  was  entitled 
to  judgment.  Wightman,  J.,  said:  "There  was  no  illegality  in  the 
contract  itself;  and  the  case  comes  within  the  principle  recognised  by 
Lord  Ellenborough  in  Atkinson  v.  Ritchie, — ^  The  rule  laid  down  in  the 
case  of  Paradine  v,  Jane  has  often  been  recognised  in  courts  of  law  as 
a  sound  one,  t.  e.,  that,  when  the  party  by  his  own  contract  creates  a 
*M0^   ^"^y  ^^  charge  upon  *himself,  he  is  bound  to  make  it  good  if  he 

^  may,  notwithstanding  any  accident  by  inevitable  necessity,  be* 
cause  he  might  have  provided  against  it  by  his  contract:*  and  he  refers 
to  several  other  cases  where  the  same  principle  has  been  recognised. 
The  defendant  here  was  prevented  by  inevitable  necessity  from  perform* 
ing  his  contract.  But  he  might  have  provided  in  his  contract  against 
the  consequences  of  such  a  contingency :  he  has  not  done  so,  and  is 
without  excuse.*'  Jervis  v.  Tomkinson,  1  Hurlst.  &  N.  195,t  is  to  the 
same  effect.  A  court  of  equity  will  only  interfere  to  stay  proceedings 
on  a  contract  where  there  has  been  a  distinct  alteration  by  some  subse- 
quent contract,  or  there  has  been  some  mutual  mistake :  and,  to  make 
a  good  equitable  plea  or  replication,  it  must  disclose  matter  in  respect 
of  which  an  absolute  and  unconditional  or  unqualified  injunction  would 
be  granted :  Steele  v.  Haddock,  10  Exch.  643  ;t  Wood  v.  The  Copper 
Miners  in  England,  17  C.  B.  561,  586  (E.  C.  L.  R.  vol.  84).  Nothing 
of  that  sort  appears  here.  It  is  perfectly  consistent  with  this  replica- 
tion, that  the  work  under  the  first  contract  might,  notwithstanding  the 
second,  have  been  performed  within  the  time  stipulated,  if  the  plaintiffs 
had  used  a  little  extra  exertion.  And  there  is  no  allegation  that  they 
knew  that  the  second  agreement  presented  any  impediment  to  the  doe 
performance  of  the  first.  That  knowledge  rested  entirely  with  the  plain- 
tiffs. 
*841"l       Grrantj  contrSr.((i) — The  second  replication  to  the  *fourth  plea 

^  is  good  either  upon  legal  or  equitable  grounds.  As  an  equitable 
replication,  it  may  be  sustained  upon  the  well-known  rule  of  equity, 
that,  notwithstanding  express  stipulations  in  a  contract,  the  parties  may 
by  their  conduct  waive  them :  Kirk  v.  The  Bromley  Union,  16  Law  J., 
Ch.  114,  17  Law  J.,  Ch.  127.  The  second  contract  here  need  not  hare 
been  in  writing.  It  is  also  a  principle  of  equity,  that  time  will  be 
deemed  of  the  essence  of  the  contract  in  all  cases  where  it  can  be  col- 
lected from  the  terms  of  the  contract  that  the  parties  intended  that  the 
time  for  its  completion  should  be  strictly  adhered  to:  Hipwell  v.  Knight, 
1  Y.  &  C.  Exch.  401. t  Alderson,  B., — p.  418, — explains  the  circum- 
stances under  which  Lord  Eldon,  in  Seton  v.  Slade,  7  Yes.  265,  held 
such  a  stipulation  to  have  been  waived.  [Willes,  J. — These  were  cases 
of  specific  performance.]     The   second  contract  was,  so  far  as  con- 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiff  was  as  follows : — 
"  That  the  replication  is  good  on  equitable  grounds,  as  showing  that  the  defendant  made  a 
contract  with  the  plaintiffs,  and  derived  the  benefit  thereof,  by  which  Uie  work  mentioned  in  the 
original  contract  was  necessarily  prerented  from  being  completed  within  the  time  in  theeontnel 
mentioned,  as  the  defendant  well  knew/' 


COMMON  BENCH  REPORTS.    (8  J.  SCOTT.    N.  S.)         841 

cerned  the  time  for  its  performance,  a  complete  waiver  of  the  first. 
[Williams,  J. — A  builder  contracts,  under  a  penalty,  to  build  a  house 
by  a  given  time.     Afterwards  the  customer  requires  something  addi- 
tional, say,  a  verandah,  which  cannot  be  put  up  until  after  the  expira- 
tion of  the  time  named  in  the  original  contract,  so  that  it  is  rendered 
impossible  to  finish  the  stuccoing  of  the  outer  wall.     I  can  very  well 
understand  that  that  would  afford  a  good  excuse  for  the  breach,  pro- 
vided it  were  shown  that  all  the  rest  of  the  work  had  been  done  within 
the  stipulated  time.     But  that  is  a  very  different  case  fi;om  the  present.] 
Here,  the  work  under  the  second  is  alleged  to  have  been  so  mixed  up 
with  the  work  in  the  first  agreement  that  it  became  impossible  to  com- 
plete the  work  in  the  first  agreement  mentioned  until  the  additional 
work  was  also  completed.     [Williams,  J. — The  plaintiffs  should  at  all 
events  show  that  they  had  performed  all  the  work  under  the  first  agree- 
ment that  was  not  ^rendered  impossible  of  performance  by  the  r:K04.'> 
second  agreement.]     Being  mixed  up,  the  whole  was  rendered  ^ 
impossible  of  performance.*    [Willbs,  J. — Is  it  not  consistent  with  this 
replication  that  there  was  some  part  of  the  work  under  the  first  agree- 
ment left  uncompleted,  which  might  have  been  completed  notwithstand- 
ing the  second  agreement  ?]    It  is  submitted  not.     [Williams,  J. — I 
do  not  think  the  replication  discloses  any  equity.     Willes,  J. — Sup- 
pose a  builder  contracts  under  a  penalty  to  build  and  completely  finish 
two  houses  within  a  given  time,  and  No.  2  is  not  completed  within  the 
time  :  would  it  be  any  answer  for  him  to  say  that  he  was  prevented  from 
completing  it,  because  the  customer  had  required  an  alteration  in  No. 
1  ?     To  raise  an  equity,  it  should  be  shown  that  the  defendant  has  by 
the  act  of  the  plaintiff  been  prevented  from  completing  the  whole  or 
any  part  thereof.]     To  entitle  himself  to  the  penalty  under  the  first 
agreement,  the  defendant  should  show  that  he  has  done  nothing  to  waive 
it:  Carpenter  v.  Blandford,  8  B.  &  C.  575  (E.  C.  L.  R.  vol.  15).     At 
all  events,  the  replication  is  good  as  a  legal  answer  to  the  plea ;  and  it  is 
in  no  degree  weakened  as  a  leeal  replication  by  the  addition  of  the  words 
*'  on  equitable  grounds."     [Willes,  J. — The  case  of  Holme  v.  Guppy, 
8  M.  &  W.  387,t  seems  to  be  in  your  favour.     There,  the  plaintiffs,  on 
the  19th  of  April,  1836,  entered  into  a  written  contract  to  build,  for 
the  sum  of  17002.,  a  brewery  for  the  defendants  so  far  as  regarded  the 
carpenter's  work,  within  the  space  of  four  months  and  a  half  next  ensu- 
ing the  date  of  the  agreement ;  and,  in  default  of  completing  the  same 
within  the  time  thereinbefore  limited,  to  forfeit  to  the  defendants  402. 
per  week  for  each  week  that  the  completion  of  the  work  should  be  de- 
layed beyond  the  31st  of  August, — the  amount  to  be  deducted  from  the 
17002.,  as  liquidated  damages.     The  plaintiffs  did  not  begin  the  work 
for  four  weeks  after  the  date  of  the  *agreement,  in  consequence   r*o  lo 
of  the  defendants  not  being  able  to  give  them  possession :  they   *- 
were  afterwards  delayed  one  week  by  the  default  of  their  own  work- 
men, and  four  weeks  by  the  default  of  the  masons,  &c.,  employed  by 
the  defendants :  and  the  work  was  not  completed  till  five  weeks  after 
the  time  limited.     It  was  held  that  the  defendants  were  not  entitled  to 
deduct  from  the  17002.  any  sum  in  respect  of  the  delay,  either  for  the 
one  or  for  the  four  weeks.     "  It  is  clear,"  said  Parke,  B.,  **  that  the 
plaintiffs  were  excused  from  performing  the  agreement  contained  in  the 
original  contract ;  and  there  is  nothing  to  show  that  they  entered  into 
c.  B.  N.  S.  VOL.  viii. — 81 
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a  new  contract  by  which  to  perform  the  work  in  four  months  and  a  hilf 
ending  at  a  later  period.  The  plaintiffs  were  therefore  left  at  Urge, 
and  consequently  they  are  not  to  forfeit  anything  for  the  delay/']  ^^^ 
case  shows  that  this  replication  is  a  good  legal  answer,  on  the  groimd 
of  waiver, 

Kinglake,  Serjt.,  in  reply, — Holme  v.  Guppy  was  simply  a  case  of 
waiver.  Here,  there  is  no  allegation  in  the  replication  to  show  that  tbe 
defendant  knew  that  tbe  additional  work  required  to  be  done  under  the 
second  agreement  would  render  it  impossible  for  the  plaintiffs  to  perform 
the  contract  contained  in  the  first.  Consequently  there  could  be  no 
waiver. 

Williams,  J. — I  am  of  opinion  that  the  replication  to  the  fourth  plea 
is  a  good  replication,  and  that  the  plaintiff  is  entitled  to  judgment  on 
this  demurrer.  It  is  unnecessary  to  say  whether  the  replication  might 
be  sustained  as  a  good  equitable  replication.  It  is  enough  to  say  that 
some  members  of  the  court  entertain  ^rave  doubts,  on  the  ground  that 
it  does  not  show  that  all  that  could  be  done  towards  the  performance  of 
i^o4A-i  the  first  agreement  had  been  done  by  the  plaintiffs.     But  we  are 

-I  *all  agreed,  that,  on  legal  grounds,  the  replication  is  a  good 
answer  to  the  plea.  The  plea  in  substance  states  that  the  work  was 
done  and  the  materials  provided  under  an  agreement  in  writing  by  which 
the  plaintiffs  agreed  with  the  defendant  to  build  and  completely  finish 
certain  houses  for  him  fit  for  habitation  by  the  20th  of  March,  1859, 
under  what  is  called  a  penalty  of  IL  for  each  house  for  every  week  the 
work  should  remain  incomplete  and  possession  withheld  from  the  defend- 
ant after  that  date ;  that  the  amount  of  the  penalty  was  to  be  paid  oat 
of  the  moneys  due  or  which  might  become  due  to  the  plaintiffs  under  the 
agreement ;  that  the  plaintiffs  did  not  completely  finish  the  houses  on  or 
before  the  20th  of  March,  but  possession  was  withheld  from  the  defend- 
ant for  twelve  weeks,  and  therefore  the  defendant  claimed  to  deduct 
from  the  moneys  due  to  the  plaintiffs  the  sum  of  72Z.  The  replication 
denies  that  the  penalty  was  ever  incurred  in  point  of  fact  or  of  law.  It 
alleges,  that,  after  the  making  of  the  agreement  mentioned  in  the  plea, 
and  before  any  of  the  alleged  penalties  had  been  incurred,  it  was 
mutually  agreed  between  the  plaintiffs  and  the  defendant  that  the  plain- 
tiffs should  perform  certain  other  work  upon  the  houses  in  addition  to 
the  work  in  the  first  agreement  contained,  upon  the  terms  that  the 
plaintiffs  should  perform  the  last-mentioned  work  within  a  reasonable 
time ;  that  the  last-mentioned  work  was  so  mixed  up  with  the  work  upon 
the  premises  in  the  first  agreement  mentioned,  being  part  and  parcel 
thereof,  that  it  became  impossible  to  complete  the  works  in  tbe  fir^t 
agreement  mentioned  until  the  additional  works  were  also  completed, — 
as  the  defendant  at  the  time  of  making  the  second  agreement  mentioned 
always  well  knew ;  that  the  plaintiffs  completed  the  work  in  the  second 
agreement  mentioned  within  a  reasonable  time,  and  also  at  the  same 
*845i    ^'^^  completed  the  works  in  the  *first  agreement  mentioned,  and 

-*  forthwith  gave  up  possession  of  the  same  to  the  defendant ;  and 
that,  using  all  due  and  reasonable  despatch  in  that  behalf,  it  was  i&}- 
possible  to  have  completed  the  works  in  the  first  agreement  mentioned 
in  accordance  with  the  terms  and  at  the  time  in  that  agreement  men- 
tioned, in  consequence  and  by  reason  of  the  premises  in  the  declaration 
mentioned.     In  substance  the  allegation  is,  that  the  defendant,  with 
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knowledge  that  the  B^w  work  rendered  it  impraotioable  to  complete  the 
work  first  contracted  to  be  done  within  the  time  stipulated,  makes  an 
agreement  that  the  new  work  shall  be  done,  and  that  the  plaintiffs  shall 
do  that  work,  not  within  the  time  fixed  by  the  original  contract,  bat 
within  a  reasonable  time.  It  appears  to  me  that  the  second  agreement 
operated  as  a  waiver  of  the  stipulation  as  to  time  in  the  first  agreement, 
and  a  consent  that  the  performance  of  the  work  thereunder  shall  be 
postponed  until  after  the  lapse  of  the  reasonable  time  provided  for  the 
performance  of  the  work  under  the  second  agreement.  This,  as  it  seems 
to  me,  is  nothing  more  or  less  than  a  waiver  of  the  penalties,  and  affords 
a  good  answer  to  the  fourth  plea. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  struck  me  at  one  time 
that  the  replication  was  bad  for  not  showing  that  all  the  work  had  been 
done  which  could  have  been  completed  notwithstanding  the  subsequent 
agreement.  I  am  now,  however,  satisfied  that  that  is  an  erroneous  view 
of  the  case.  The  11.  per  house  per  week  for  the  default  in  performance 
of  the  work  under  the  first  agreement  was  clearly  not  a  penalty,  but  a 
bum  stipulated  to  be  paid  as  a  compensation  to  the  defendant  for  the 
delay.  It  follows,  that,  when  by  agreement  of  the  parties  a  portion  of 
the  work  is  not  to  be  done  within  the  stipulated  time,  the  right  to  r4cQ4^ 
^compensation  is  waived.  It  appears  to  me  that  that  is  sub-  *- 
Btautially  what  was  decided  in  Holme  v.  Guppy,  8  B.  &  C.  575  (E.  C.  L. 
R.  vol.  15).  I  agree  with  my  Brother  Williams  that  this  is  a  question 
of  law,  and  not  a  question  of  equity  at  all.  Ranger  v.  The  Great  West- 
em  Railway  Company,  5  House  of  Lords  Cases  72,  and  otber  cases  in 
equity,  show  that  a  question  of  liquidated  damages  is  always  dealt  with 
as  a  common  law  question.  Of  course  I  except  contracts  under  seal. 
Upon  the  ground,  therefore,  that  the  replication  is  a  good  legal  answer 
to  the  plea,  I  am  of  opinion  that  the  plaintiffs  are  entitled  to  our  judg- 
ment. 

Btles,  J. — I  also  am  of  opinion  that  the  replication  is  good.  The 
original  contract  was  not  one  which  needed  to  be  in  writing;  and  it 
might  be  varied  by  parol :  and  it  strikes  me,  that,  though  not  completely 
rescinded  by  the  second  agreement,  the  original  agreement  is  rescinded 
and  altered  so  far  as  relates  to  the  liquidated  damages.  By  the  original 
agreement,  the  work  was  to  be  completed  by  a  time  certain.  Then 
comes  another  agreement  under  which  further  work  is  to  be  done  to  the 
houses,  which  further  work  both  parties  well  knew  could  not  be  done 
within  the  time  limited.  It  is  agreed  that  the  work  under  the  old  and 
that  under  the  new  agreement  shall  be  done  together,  and  the  whole 
cannot  be  done  within  the  time  limited,  and  both  parties  knew  it.  It 
seems  to  follow  as  a  necessary  consequence  from  that  that  the  so-called 
penal  clause  in  the  first  agreement  is  rescinded  or  repealed  by  the  sub- 
sequent parol  agreement.  I  am  not  sure,  upon  the  authorities  which 
have  been  referred  to,  that  this  stipulation  as  to  time  was  capable  at  law 
of  being  waived.  If,  however,  there  should  be  any  unforeseen  difficulty 
in  law,  the  parties  undoubtedly  have  a  remedy  in  equity :  and  it  seems 
to  me  that  these  plaintiffs  have  *come  into  court  with  clean  hands,  r^o^ir 
For  these  reasons,  I  am  of  opinion  that  this  is  a  good  replication  ^ 
at  law :  and,  as  far  as  I  can  see,  I  also  think  it  is  a  good  replication 
upon  equitable  grounds. 

Kbating,  J. — I  alsoy  agreeing  with  my  Lord  and  my  Brother  Willes, 
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think  the  plaintiffs  are  entitled  to  judgment,  on  the  ground  that  the 
replication  affords  a  good  legal  answer  to  the  plea.  The  defendant  in 
his  plea  sets  out  an  agreement  under  which  he  claims  a  certain  penalty 
to  have  attached  for  the  non-completion  of  work  thereunder  by  a  certain 
stipulated  day.  The  answer  set  up  by  the  plaintiffs  in  their  replication 
is  in  substance  this,  that  their  failure  to  complete  the  work  upon  which 
the  alleged  penalty  attached,  was  occasioned  by  a  subsequent  agreement 
which  prevented,  and  which  the  defendant  knew  would  prevent,  the  per- 
formance of  the  original  contract  by  the  day  named.  I  think  that  is  a 
good  answer  to  the  plea.  Judgment  for  the  plaintiffs. 


♦8481  *DAWES  v.  HAWKINS.    July  6. 

There  can  be  no  dedication  of  a  way  to  the  public  for  a  limited  time,  certain  or  nneertiin :  if 
dedicated  at  all,  it  maet  be  dedicated  in  perpetuity.  Neither  can  the  public,  by  non-aser 
release  their  rights. 

An  ancient  highway  over  a  common  or  down,  was,  without  authority  or  interference  from  the 
owner  of  the  soil,  diverted  by  an  adjoining  proprietor,  who  substituted  for  it  a  new  road,  wbieh 
was  used  by  the  public  for  more  than  twenty  years.  After  the  lapse  of  that  period,  the 
original  road  was  reopened  to  the  public,  and  the  then  owner  of  the  soil  orer  which  the  euh* 
Btituted  road  passed  built  a  wall  and  planted  trees  across  the  road  which  had  been  so  sub- 
stituted. 

In  an  action  against  the  defendant  for  pulling  down  the  wall  and  cutting  down  the  trees  :— 
Held,  by  Erie,  G.  J.,  and  Byles,  J., — dissentiente  Williams,  J., — that  the  abore  facts  afforded 
no  reasonable  evidence  of  a  dedication  of  the  substituted  road  to  the  public, — the  public  user 
thereof  being  referable  to  the  right  of  the  public  to  deviate  on  to  the  adjoining  land  whenertf 
the  owner  of  the  soil  illegally  stops  a  highway,  or  suffers  it  to  become  foundrous. 

This  was  an  action  of  trespass  for  breaking  and  entering  certain  land 
of  the  plaintiff,  situate  in  the  parish  of  Whitwell,  in  the  Isle  of  Wight, 
and  near  to  a  certain  house  and  premises  of  the  defendant  called  ''  The 
Hermitage,"  and  pulling  down,  prostrating,  and  destroying  a  wall  of 
the  plaintiff,  and  cutting  down,  damaging,  and  destroying  the  trees  of 
the  plaintiff  then  growing  and  being  in  and  upon  the  said  land. 

The  defendant  pleaded, — first,  not  guilty, — ^secondly,  that  the  land 
was  not  the  plaintiff's  land, — thirdly,  that,  before  and  at  the  said  time 
when,  &c.,  there  was  and  of  right  ought  to  have  been  a  certain  common 
and  public  highway  into,  over,  and  along  the  said  land  of  the  plaintiff  in 
which,  &c.,  for  all  the  liege  subjects  of  our  Lady  the  Queen  to  go,  return, 
pass,  and  repass  on  foot  and  with  horses  and  other  cattle,  at  all  times  of 
the  day,  at  their  free  will  and  pleasure ;  wherefore  the  defendant,  being 
a  liege  subject  of  our  Lady  the  Queen,  and  having  occasion  to  use  the 
said  way,  did,  at  the  said  time  when,  &c.,  enter  into  and  upon  the  said 
land  of  the  plaintiff,  and  along  the  said  highway,  then  using  the  same 
as  he  lawfully  might  for  the  cause  aforesaid ;  and  because  the  said  wall 
in  the  declaration  mentioned  had  been  wrongfully  erected  and  was  then 
standing  in  and  across  the  said  highway,  and  obstructed  the  same,  and 
because  the  said  trees  were  planted  in  and  upon,  and  were  then  and 
*84Q1  *^®^®  preventing  the  convenient  use  of,  the  said  highway,  the  *de- 
J  fendant,  in  order  to  remove  the  said  (Obstructions  and  to  be  en- 
abled to  pass  and  repass  along  the  said  highway,  did  necessarily  pnll 
down  the  said  wall,  and  also  remove  the  said  trees  from  the  said  high- 
way, doing  no  unnecessary  damage  thereby,  &c., — fourthly,  a  simflar 
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plea,  alleging  a  right  of  way,  and  due  notice  given  of  removing  the 
obstructions.     Issue  thereon. 

The  cause  was  tried  before  Martin,  B.,  at  the  last  Spring  Assizes  at 
Winchester.  The  facts  which  appeared  in  evidence  were  as  follows : — 
There  had  from  all  time  been  a  highway  from  Whitwell  to  Chale,  in  the 
Isle  of  Wight,  passing  over  what  was  formerly  a  common  or  down 
belonging  originally  to  Sir  Richard  Worsley,  and  afterwards  to  Baroness 
de  Villars.  About  the  year  1809  or  1810,  one  Michael  Hoy,  who  was 
possessed  of  an  adjoining  property  called  The  Hermitage,  enclosed  a 
part  of  the  common,  including  a  portion  of  the  old  road,  by  putting  up 
a  bank  and  planting  trees  across  it,  and  setting  out  a  new  road:  and  the 
road  as  so  diverted  continued  to  be  used  by  the  public  as  the  highway 
from  Whitwell  to  Chale  down  to  about  the  year  1828,  no  one  appearing 
to  have  made  any  objection.  In  the  year  1882,  the  Hermitage  became 
the  property  of  one  Barlow  Hoy,  who  made  still  further  encroachments, 
forming  a  new  road,  which  new  road  was  used  and  adopted  as  a  substi- 
tution for  the  old  road  from  that  time  down  to  the  year  1857. 

In  1844,  the  plaintiff  purchased  certain  land  from  the  Baroness  de 
Villars  adjoining  Michael  Hoy's  enclosure :  and  the  trustees  of  Barlow 
Hoy  at  the  same  time  purchased  from  the  Baroness  the  land  which  had 
been  so  enclosed  by  Michael  Hoy.  In  1857,  the  defendant  bought  the 
Hermitage  from  the  representatives  of  Barlow  Hoy.  The  old  road 
through  this  portion  of  the  land,  including  the  enclosure  made  by 
Michael  Hov,  having  been  reopened  by  the  public,  the  ^defend-  r»oeA 
ant  received  an  allowance  out  of  the  purchase-money  by  way  of  ^ 
compensation  in  respect  thereof. 

The  trespass  complained  of  was,  the  breaking  down  a  wall  which  the 
plaintiff  had  built  across  the  new  road,  and  cutting  down  certain  trees 
planted  thereon. 

On  the  part  of  the  defendant,  it  was  insisted  that  it  was  immaterial 
whether  the  old  road  had  ever  existed  or  not,  as  the  public  had  by  more 
than  twenty  years'  user  of  the  new  way  over  the  plaintiff's  land  gained 
an  indefeasible  right  to  the  substituted  way. 

The  learned  Baron  intimated  an  opinion,  that,  if  for  the  convenience 
of  the  owner  of  the  land  a  road  was  diverted,  the  public  would  have  a 
right  to  use  the  substituted  way  so  long  as  the  old  road  remained  closed; 
but  that,  if  the  public  insisted  upon  the  old  road  being  reopened,  it 
would  again  become  the  true  road,  and  the  public  right  to  use  the  sub- 
stituted road  would  cease ;  for,  that,  otherwise,  it  would  cast  upon  the 
parish  the  burthen  of  keeping  in  repair  two  highways :  and  he  left  it  to 
the  jury  to  say  whether,  from  the  evidence,  they  believed  that  the  old 
road  ran  through  the  enclosure  and  plantations  made  by  the  Hoys, 
telling  them,  that,  if  they  came  to  that  conclusion,  the  consequence 
would  be  that  there  was  no  public  way  where  the  plaintiff's  wall  had 
been  built,  and  that  the  defendant  would  be  liable  in  trespass  for  pulling 
it  down. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  40s. 

Edwardi^  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection  on  the  part  of  the  learned  judge,  in  telline 
the  jury  that  two  parallel  public  roads  running  to  the  same  point  could 
not  ezist  together,  as  a  parish  could  not  be  compelled  to  repair  both 
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*8511  ^"^^  1*08(18 ;  and  in  not  leaving  to  the  jary  the  *fact8  proved  and 
^  necessary  to  enable  them,  as  a  matter  of  fiict,  to  find  whether  the 
loons  in  quo  was  a  highway  or  not.(a) 

Cause  was  shown  against  the  rule  in  Trinity  Term  last,  by  Montague 
Smiihj  Q.  C,  and  Karslake;  and  Edward%y  Carter^  and  Kingdan  were 
heard  in  support  of  it.     The  following  authorities  were  referred  to: — 

For  the  plaintiff,— Absor  v.  French,  2  Show.  28;  The  King  v.  Fleek- 
now,  1  Burr.  465;  The  King  v.  Ward,  Cro.  Car.  266;  Duncomb's  Case, 
Cro.  Car.  866;  Reignolds  r.  Edwards,  Willes  282;  Taylor  r.  Whitehead, 
Dougl.  745,  749;  Hawk.  P.  C,  c.  76,  §6,  p.  697;  Burn's  Justice, 
Hiqhwayn  II.;  Wellbeloved  on  Highways  872;  2  Wms.  Baund.  160, 
161,  n.  (12). 

For  the  defendant,— ^Horne  v.  Widlake,  Telverton  141;  The  King  v. 

♦8521  ^"''^'  ^*'^'  ^^^'  ^^^'  Dovaston  v.  *Payne  (2  H.  B1.  527),  2 
J  Smith's  Leading  Cases  110,  115;  The  King  v.  Lloyd,  1  Campb. 
260 ;  The  Marquis  of  Stafford  v.  Coyney,  7  B.  &  C.  257  (E.  C.  L.  R. 
vol.  14);  The  King  v,  Leake,  6  B.  &  Ad.  469  (E.  C.  L.  R.  vol.  27); 
Poole  V,  Huskinson,  11  M.  &  W.  827  ;t  Roberts  v.  Hunt.  15  Q.  B.  17 
(E.  C.  L.  R.  vol.  69) ;  The  Queen  v.  Petrie,  4  Ellis  4  B.  787  (E.  C.  L.  R. 
Vol.  82);  Bac.  Abr.  ffighways  (D).  Cur.  adv.  vult. 

Byles,  J.,  in  the  absence  of  the  Lord  Chief  Justice,  who  was  engnged 
at  Guildhall,  and  of  Mr.  Justice  Williams,  who  was  attending  the  House 
of  Lords,  now  proceeded  to  deliver  their  several  judgments  and  his  own. 

Ekle,  C.  J. — On  this  rale,  the  question  was,  whether  there  had  been 
a  misdirection  at  the  trial.  The  issue  was  on  a  highway  over  the  plain- 
tiff's land.  The  existence  of  some  highway  was  an  admitted  fact :  bat 
the  dispute  was,  whether  the  line  of  that  way  was  on  the  plaintiff's  or 
the  defendant's  side  of  the  boundary  separating  the  lands  of  thes^ 
parties.  At  the  close  of  the  evidence,  the  defendant's  counsel  contended^ 
that  even  if  the  line  of  the  original  way  should  be  found  to  be  on  the 
.defendant's  land,  still  there  was  evidence  upon  which  the  jury  might 
find  that  there  was  also  an  additional  parallel  way  running  over  the 
plaintiff's  land.  The  judge  in  substance  directed  the  jury  that  there 
was  no  such  evidence:  and  this  was  the  alleged  misdirection.  The 
<|uestion,  therefore,  on  the  rule  is,  whether  there  was  such  evidence. 

It  was  shown  that  a  highway  for  horses  passed  over  a  common  which 
was  the  property  of  Lady  Villars  and  those  under  whom  she  claimed  till 
1844.     In  that  year  she  conveyed  it  in  two  portions,  of  which  the 

(a)  The  rule  was  also  moTcd  on  the  ground  of  the  improper  rejection  of  evidence. 

A  map  of  the  locus  in  quo  was  produced  on  the  part  of  the  plaintiff.  The  witness  who  pro- 
duced it  did  not  himself  make  it;  hat  he  stated  that  he  knew  the  country  well,  and  swo»  tkaft 
]t  was  a  correct  map      It  was  reoelTed. 

On  the  pan  of  the  defendant,  a  map  was  alao  prodaeed :  bat  the  learned  jndge,  seeiag  th# 
date  <»f  1774  upon  it,  declined  to  reoeive  it, — it  not  having  been  made  for  the  pnrpoee  of  tb« 
eause,  though  it  was  sworn  that  it  had  been  altered  fot  the  purpose  of  the  trial,  and  the  eoanael 
for  the  defendant  proposed  to  strike  out  the  date. 

In  refusing  a  rule  upon  this  ground.  Brie,  C.  J.,  said :  "  The  admission  of  models  and  plaaj 
is  a  part  of  the  duty  of  the  judge  which  requires  to  be  ezerotsed  with  the  aoet  serapnloas  eare^ 
Kot withstanding  the  offer  of  the  defendant's  counsel  to  strike  out  the  date  of  1774»  jet,  if  that 
took  place  in  the  presence  of  the  jury,  they  could  hardly  avoid  giving  effect  to  it  as  an  aoeieBt 
fluap.  No  doubt,  the  map  would  be  admissible  if  merely  put  before  the  jury  as  repreMnliDg 
th«  surface  of  the  oountry.  I  desire  to  lay  down  no  rule  of  law  upon  this  oceasion.  Btt  f  4a 
Bot  see  saficient  ground  for  allowing  the  rule  to  go  upon  this  point." 
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northern  has  come  to  the  defendant  and  the  sonthern  to  the 
♦plain tiff.     When  the  common  was  open,  the  Hi?e  of  the  way 
was  very  near  the  boundary  between  the  two  portions,  and  was  foand 
l>7  the  jury  to  have  been  on  the  defendant's  side  of  that  boundary. 

Down  to  1809,  all  the  common  was  open :  and,  though  the  true  line 
of  way  must  be  taken  to  have  been  as  found  by  the  jury,  there  was  no 
obstacle  to  prevent  persons  using  the  way  from  the  usual  deviation 
according  to  inclination  over  a  waste. 

Betiteen  1809  and  1818,  Mr.  Hoy,  wtthont  lawful  excuse  as  against 
the  public,  and  without  lawful  right  as  against  the  owner  of  the  soil,  and 
without  objection  or  notice  (as  far  as  appeared),  enclosed  a  part  of  this 
common  with  a  ditch  and  bank,  and  included  within  this  enclosure  the 
line  of  way  for  more  than  one  hundred  yards ;  and  after  this  enclosure, 
down  to  1882,  persons  nsing  the  way,  and  arriving  at  the  enclosure,  for 
the  most  part,  deviated  from  the  line  of  way  «  few  yards  to  the  south, 
and  so  passed  along  the  outside  of  the  enclosure,  and  returned  to  the 
line  of  way  by  turning  a  few  yards  towards  the  north  at  the  other  end ; 
BO  that  the  deviation  began  at  the  obstruction,  and  was  commensurate 
therewith.  The  line  of  this  enclosure  became  afterwards  the  line  of 
division  between  the  plaintiiTs  and  the  defendant's  land,  and  therefore 
the  travellers  who  thus  deviated  passed  over  what  has  since  become  the 
plaintiff's  land.  This  user  of  the  line  of  deviation  instead  of  the  line 
of  way  continued  only  till  1882,  when  the  whole  common  was  planted, 
and  a  way  was  laid  out  further  to  the  south,  and  altogether  away  from 
the  place  in  question. 

In  1857,  the  obstmetioo  was  removed,  and  the  original  line  over  the 
defendant's  land  was  reopened:  and  it  remains  to  be  seen  whether, 
under  these  circumstances,  there  is  any  evidence  that  the  line  over  the 
plaintiff's  land  has  also  become  a  highway,  that  is,  ^whether  it  ruLO-A 
was  dedicated  by  the  owner  of  the  soil,  and  used  by  the  public  *- 
08  a  highway. 

Express  evidence  of  dedication  by  the  owner  there  was  none ;  and 
there  seems  to  me  to  be  no  analogy  to  the  case  where  the  owner  of  the 
soil  of  a  highway  shuts  it  up,  and  sets  out  a  substituted  highway  over 
his  own  land  in  lieu  thereof,  which  may  be  express  evidence  of  an  inten* 
tion  to  give  the  public  some  right,  either  absolute  or  qualified,  over  the 
substituted  way. 

Then,  was  there  any  evidence  of  user,  from  which  the  jury  might 
reasonably  infer  a  dedication  ?  The  parties  who  passed  intended  to  use 
the  original  highway,  and  probably  deviated  without  knowing  it.  If 
they  knew  the  true  line,  and  deviated  by  reason  of  the  obstruction,  the 
user  of  the  line  of  deviation  over  the  adjoining  land  by  reason  of  a 
wilful  obstruction,  is  no  more  the  user  of  a  highway  as  of  right  than  the 
user  of  a  deviation  over  the  adjoining  land  by  reason  of  the  highway 
being  foundrous. 

I  know  of  no  deciston  and  no  principle  making  a  distinction  between 
a  road  impassable  by  non-feasance,  that  is,  neglect  of  repair,  and  a  road 
impassable  by  misfeasance,  that  is,  by  a  ditch  and  bank  wilfully  made. 
But,  even  if  one  deviation  be  a  trespass,  and  the  other  be  a  justifiable 
act,  still  in  neither  case  is  it  the  user  of  a  highway  as  of  right ;  and, 
therefore,  in  neither  case  would  the  user  nlone  of  a  line  of  deviation  be 
evidence  against  the  owner,  of  a  dedication.    If  the  user  of  a  line  4C 
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deviation  is  not  the  user  of  a  highway,  then  the  user  of  such  deyiatioo 
for  twenty  years  would  not  alter  the  nature  of  the  act ;  for,  if  the  first 
traveller  who  preferred  turning  aside  to  beating  down  the  bank  and 
passing  through  it  did  not  use  a  highway,  neither  did  the  second,  or 
those  that  followed, — ^the  number  of  passengers  being  for  this  purpose 
immaterial. 

mQnrn       *  According  to  this  view,  the  judge  was  right  in  directing  the 
-J  jury  that  there  was  no  reasonable  evidence   to  support  the 
defendant's  contention.    We  have  taken  this  to  be  the  effect  of  the 
summing  up. 

In  the  argument  much  stress  was  laid  on  some  observations  by  the 
learned  judge  relating  to  the  right  of  the  public  over  the  way  of  substi- 
tution where  a  highway  has  been  stopped  by  the  owner  of  the  soil,  and 
a  way  of  substitution  set  out  by  him  over  his  own  land,  and  afterwards 
the  original  highway  reopened.  We  do  not  discuss  those  observations, 
nor  the  argument  relating  to  them,  as  we  consider  the  case  to  have  been 
rightly  disposed  of  by  telling  the  jury  that  there  was  no  reasonable 
evidence  for  them  upon  these  facts  of  the  way  in  question. 

For  these  reasons  I  am  of  opinion  that  the  rule  should  be  discharged. 

Williams,  J. — I  regret  that  I  cannot  quite  concur  with  my  Lord  ia 
the  judgment  he  has  given  in  this  case.  I  think  there  was  some  evidence 
of  dedication  of  the  way  over  the  plaintiff's  land  used  by  the  public 
during  the  time  the  old  way  was  obstructed  by  the  enclosure.  That 
user  lasted  for  nearly  twenty  years  at  least ;  and  some  of  the  witnesses 
described  the  deviation  as  having  been  a  formed  line  of  road.  It  is 
incontrovertible,  that,  if  this  uninterrupted  enjoyment  by  the  public  had 
stood  alone,  it  would  have  afforded  some  evidence  from  which  the  jurr 
might  have  inferred  an  intention  on  the  part  of  the  owner  of  the  soil, 
whoever  he  might  be,  to  dedicate  the  way  to  the  public  But,  in  the 
present  case,  it  is  said  that  no  such  intention  can  be  inferred ;  becaose 
the  user  may  be  accounted  for  by  the  evidence  that  the  adjoining  way, 
which  the  public  had  a  right  to  travel,  had  been  wrongfully  enclosed 
and  obstructed,  and  that  the  ^deviation  was  not  a  trespass,  but 
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only  done  in  the  exercise  of  the  public  right  of  going  on  the 


adjacent  ground,  when  a  common  highway  has  become  impassable.  It 
is  remarkable  that  in  the  text-books  that  right  is  confined  to  cases  where 
the  highway  is  foundrous  and  out  of  repair :  see  2  Saund.  160  &,  note 
(12)  to  Rex  V.  Stoughton,  1  Russell  on  Crimes,  8d  edit.  334 ;  2  Smith's 
Leading  Cases,  p.  119,  notes  to  Dovaston  v.  Payne.  And  on  principle 
it  may  be  doubted  whether  the  burthen  to  which  the  adjacent  soil  is 
subjected,  when  the  parish  has  been  guilty  of  a  non-feasance  in  neglect- 
ing to  keep  the  highway  in  repair,  ought  to  be  likewise  inflicted  becaose 
some  wrongdoer  has  put  an  obstruction  on  the  highway  which  may  be 
abated  as  a  nuisance  by  any  one  who  has  occasion  to  use  the  road ;  at 
all  events,  unless  the  obstruction  be  of  such  a  nature  that,  practically, 
it  cannot  be  abated,  and  so  the  road  is  in  effect  impassable.  However, 
in  the  case  of  Absor  v.  French,  which  ia  very  shortly  and  obscarely 
reported  in  2  Show.  28,  it  seems  to  have  been  held  a  good  plea  to  an 
action  of  trespass,  that  the  plaintiff  hivMelf  had  stopped  a  highway  so 
as  the  defendant  could  not  pass,  and  therefore  he  went  wer  the  plain- 
iiff*s  closBy  doing  as  little  harm  as  he  could.  But,  even  supposing  that 
the  right  exists,  generally,  of  going  on  the  adjacent  soil  when  a  high- 
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way  is  obstructed,  still,  if  the  owner  of  the  soil  for  a  great  many  years 
Bubmits  to  such  a  barthen,  instead  of  causing  the  obstruction  to  be 
removed,  this  would  afford  some  evidence,  I  conceive,  of  his  intention  to 
dedicate  the  substituted  road  to  the  public. 

It  does  not  appear  to  have  been  distinctly  shown  who  was  the  owner 
of  the  soil  during  the  time  of  the  public  use  of  the  road  in  question, — 
whether  it  was  the  same  person  who  obstructed  the  old  highway,  or  the 
owner  of  the  adjacent  >down.  But  the  law  is  clear,  that,  if  there  has 
been  a  public  uninterrupted  *user  of  a  road  for  such  a  length  of  r^Korir 
time  as  to  satisfy  the  jury  that  the  owner  of  the  soil,  whoever  he  ^ 
might  be,  intended  to  dedicate  it  to  the  public,  this  is  sufficient  to  prove 
the  existence  of  a  highway,  though  it  cannot  be  ascertained  who  the 
owner  of  it  has  been  during  the  time  the  road  has  been  so  used  by  the 
public :  see  The  Queen  v.  East  Mark,  11  Q.  B.  877  (E.  C.  L.  R.  vol.  63). 
If  the  soil  over  which  the  road  passed  in  the  present  case  belonged  to 
the  person  who  made  the  enclosure  and  thereby  obstructed  the  old  high- 
way, I  think  it  plain  that  he  intended  a  dedication ;  because  his  wish 
most  surely  be  deemed  to  have  been  that  the  enclosure  should  always 
continue,  that  the  public  should  be  deprived  of  the  old  road,  and,  in 
lieu  thereof,  have  the  substituted  one.  If  the  soil  belonged  to  the  owner 
of  the  down,  Lady  Yillars,  her  acquiescence  in  the  continuance  of  the 
enclosure  which  necessarily  stopped  the  old  highway,  coupled  with  the 
uninterrupted  continuance  of  the  public  user  of  the  substituted  road, 
afforded,  I  think,  evidence  which  ought  to  have  been  laid  before  the 
jury  of  an  intention  on  her  part  to  dedicate. 

The  effect  of  this  evidence  was  certainly  much  weakened  by  the  cir- 
camstance,  that,  after  the  substituted  road  had  been  used  by  the  public 
for  nearly  twenty  years  up  till  1832,  the  use  of  it  was  discontinued  by 
reason  of  a  new  way  having  been  laid  out  in  a  different  direction.  And 
if,  having  regard  to  all  the  circumstances  of  the  case,  the  jury  had 
thought  fit  to  have  negatived  any  intention  to  dedicate,  I  should  have 
approved  of  their  verdict.  I  therefore  do  not  at  all  regret  that  my 
learned  Brethren  should  have  come  to  the  conclusion  that  there  ought 
to  be  no  new  trial  in  the  case.  At  the  same  time,  I  think  it  is  of  such 
importance  to  adhere  to  what  I  conceive  to  be  the  law  as  to  evidence  of 
dedication  of  highways,  that  I  have  ^thought  it  my  duty  to  rococo 
express  my  opinion,  that,  for  the  reasons  above  stated,  there  was  ^ 
some  evidence  of  it  in  the  present  case.  As  it  appears  to  the  majority 
of  the  court,  however,  that  the  effect  of  the  summing  up  was  to  direct 
the  jury  that  there  was  no  reasonable  evidence  of  that  kind,  and  it  like- 
wise appears  to  them  that  this  direction  was  right,  the  rule  must  be  dis- 
charged ;  and  I  abstain,  as  my  Lord  has  done,  from  expressing  any 
opinion  on  the  other  points  raised  on  the  argument  of  the  rule. 

Byles,  J. — I  think  the  direction  of  the  learned  judge  substantially 
correct.  It  amounts  to  this,  that,  at  the  time  in  question,  that  is  to 
say,  after  the  old  road  had  been  reopened,  the  alleged  new  road  did 
not  exist.  Indeed,  I  conceive  that  there  was  no  reasonable  evidence  to 
be  submitted  to  the  jury  that  the  alleged  new  road  ever  bad  existed.  It 
is  clear  that  there  can  be  no  dedication  of  a  way  to  the  public  for  a 
limited  time,  certain  or  uncertain.  If  dedicated  at  all,  it  must  be  dedi- 
cated in  perpetuity. 

It  is  also  an  established  maximy-"-onoe  a  highway  always  a  highway : 
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for,  the  public  cannot  release  their  rights,  and  there  is  no  extinctire 
presaraption  or  prescription.  The  onlj  methods  of  legally  stopping  a 
highway  are,  either  by  the  old  writ  of  ad  quod  damnvin,  or  by  proceed- 
ings before  magistrates  under  the  statute. 

The  true  question,  therefore,  seems  to  be  this, — ^was  there  anj  reason* 
able  evidence  of  a  dedication  of  the  alleged  new  way  to  the  public  by 
the  owner  of  the  soil  ? 

I  collect  from  the  evidence  that  the  material  facts  were  these.  The 
old  road  was  an  ancient  and  undoubted  highway,  and  was  illegally 
stopped  about  the  year  1818.  The  public  in  consequence  deviated  on 
*R^91  ^^  *^^^  adjoining  land,  which  was  an  open  down.  The  deviation 
^  was  over  various  parts  of  the  down :  but  the  principal  track  was 
nearly  parallel  with  the  old  road.  The  ownership  of  the  soil  both  of 
the  old  road  and  new  tracks  was  at  the  time  of  the  deviation  in  the 
same  person.  About  the  year  1882,  the  principal  track,  called  at  the 
trial  the  new  road,  was  stopped  by  the  occupier  building  a  wall  thereon. 
For  the  lust  twenty-eight  years  that  track  has  never  been  used  by  the 
public  as  a  road.  But,  about  the  year  1857,  the  old  road  was  reopened 
to  the  public. 

The  contention  of  the  defendant  throughout  the  trial  had  been  that 
the  principal  track  of  deviation  was  no  deviation  at  all,  but  was  the  true 
ancient  road.  This  contention  the  jury  decided  against  him.  Bat  the 
learned  counsel  for  the  defendant  in  his  summing  up  to  the  jury  at  the 
close  of  the  case  for  the  first  time  raised  the  further  point,  that,  the 
deviating  track,  even  if  not  the  ancient  road,  had  been  dedicated  to  the 
public,  and  become  a  second  highway,  parallel  to  ttie  old  one. 

The  facts,  however,  as  above  stated,  do  not  appear  to  me  to  amount 
to  any  reasonable  evidence  of  a  dedication  to  the  public. 

It  was  plain  that  the  public  had  never  used  the  deviating  track,  except 
when  they  were  shut  out  from  ^he  true  ancient  highway.  The  public 
user,  therefore,  was  referable  to  the  right  of  the  public  to  deviate  on  to 
the  adjoining  land  whenever  the  owner  of  the  soil  illegally  stops  a  high- 
way :  Absor  v.  French,  2  Show.  28.  And  it  further  appeared  that  the 
deviation  was  not  confined  to  a  single  defined  track,  but  was  at  least 
occasionally  exercised  widely  over  the  down.  It  is  difficult  to  suppose 
that  the  owner  of  the  soil  could  have  assented  to  so  extensive  a  dediea- 

*AH01  ^^^^  ^^  ^^^^  ^^  ^^^^  would  imply.  Lastly,  the  deviating  track 
J   *had  been  built  up  and  been  disused  for  twenty-eight  years. 

These  facts  seem  to  me  very  consistent  with  the  exercise  of  a  public 
right  of  deviation  during  the  temporary  obstruction  of  a  road,  but  incon- 
sistent  with  the  permanent  dedication  to  the  public  of  a  new  way,  whe- 
ther parallel  to  the  old  road  or  straggling  over  the  down, — the  old  road 
•  still  continuing  to  exist  in  point  of  law. 

But,  assummg  the  facts  to  be  as  consistent  with  the  defendant's  hypo 
thesis  as  with  the  plaintiff's  hypothesis,  yet  there  is  still  no  balance  of 
probability  in  favour  of  the  defendant's  hypothesis.  And,  if  that  be 
BO,  the  burthen  of  proof  lying  on  the  defendant,  there  is  no  evidence  to 
be  left  to  the  jury. 

Lastly,  even  assuming  some  evidence  of  a  new  road  to  exist,  yet  it  is 
at  most  such  a  mere  scintilla  of  evidence,  that,  if  the  jury  had  founds 
verdict  for  the  defendant  upon  it,  the  verdict  would,  1  think,  certaiolj 
have  been  set  aside  as  against  the  weight  of  evidence.     If  so,  diere  can 
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be  no  new  tritl :  see  the  observations  of  the  Court  of  Exchequer  Chamo 
ber  in  Averj  v.  Bowden,  6  Ellis  k  B.  972  (E.  G.  L.  R.  vol.  88). 

For  these  reaaonSy  I  am  of  opinion  that  the  rule  for  a  new  trial  must 
be  discharged.  Rule  discharged. 


IN  THE  EXCHEQUER  CHAMBER.  [*86X 

TRINITY  VACATION,  23  &  24  VICTORIA. 


SANTOS  V.  ILLIDQE  and  Others.    July  9. 

The  defendants,  Britisb  tnl^eots  reatdont  and  domiciled  in  Great  Britaini  being  po«8esi>ed  of 
eertain  ilares  in  the  BraBili,  where  the  pnrcha«e  and  holding  of  ilares  is  lawful,  contracted 
with  the  plaintiff,  a  Brasilian  subject  domieiled  in  the  Brasils,  to  sell  them  to  him  to  be  nsed 
and  employed  there.  Some  of  the  slares  had  been  porofaneed  by  the  defendants  in  the  Bra- 
lils  after  the  passing  of  the  5  G  4,  o.  113,  bat  before  the  passing  of  the  6  A  7  Vict  c.  08, 
for  the  pnrpoie  of  being  employed  and  they  were  employed  in  the  worlcing  of  certain  mines 
there  of  which  the  defendants  were  the  proprietors :  the  rest  of  the  slares  were  the  oflVpring 
of  those  first  mentioned,  and  were  in  the  possession  of  the  defendants  before  the  passing  of 
the  last-mentioned  act  ^~ 

Held,  by  Bramwell,  B.,  Hill,  J ,  Channell,  B ,  and  Blackburn,  J.,~*reTer8ing  the  judgment  of 
the  Court  of  Common  Pleas, — that  the  oontraot  might  be  enforced  here,  there  being  nothing 
in  the  statutes  to  prohibit  a  contract  by  a  British  snbject  for  the  sale  of  slaves,  lawfully  held 
by  him  in  a  foreign  eonntry  Where  the  posaession  and  sale  of  slaves  is  lawful. 

Held,  by  PoUook,  C.  B ,  and  Vightman,  J.,  that  ihe  contract  was  illegal  and  void,— the  5  G.  4, 
e.  1 13,  prohibiting  the  buying  or  selling  of  slares  by  British  snl^eots  recfyicAerv,  and  tber^ 
being  nothing  in  the  subsequent  statute  to  remove  that  prohibition. 

This  was  a  writ  of  error  upon  a  judgment  of  the  Oourt  of  Common 
Pleas  in  an  action  open  a  contract  for  the  sale  bj  the  defendants,  British 
snhjects,  to  the  plaintiff,  a  Brazilian,  of  certain  slaves  in  the  Brazils. 

The  declaration  stated  that  the  defendants,  being  the  directors  of  an 
association  or  copartnership  established  for  carrying  on  mining  opera^ 
tions  within  the  dominions  of  the  Emperor  of  Brazil,  under  the  name 
and  style  of  The  Imperial  Brazilian  Mining  Association,  agreed  in 
writing  to  sell  to  the  plaintiff,  who  then  agreed  to  purchase  and  take 
from  them,  certain  slaves  belonging  to  and  in  the  possession  of  the  said 
association  or  copartnership  in  the  empire  of  Brazil,  at  and  for  the 
price  or  sum  of  32,000{.,  and  to  deliver  the  said  slaves  to  the  plaintiff 
in  Brazil  aforesaid  on  a  certain  day  which  elapsed  before  the  breach 
hereinafter  set  forth ;  and  that,  although  the  plaintiff  had  done  all  things 
on  his  part,  and  all  things  bad  happened  and  been  done,  to  entitle  him 
to  have  the  said  slaves  sold  and  ^delivered  to  him  according  to  r^Kogo 
the  said  agreement,  and  had  paid  to  the  defendants  the  sum  of  ^ 
lOOOZ.  as  a  deposit  in  part  payment  of  the  said  price,  yet  the  defendants 
had  broken  their  agreement,  and  had  wholly  refused  to  sell  or  deliver, 
and  had  not  delivered  to  the  plaintiff  the  said  slaves,  or  any  of  them, 
whereby  the  plaintiff  had  lost  and  been  wholly  deprived  of  the  use  and 
benefit  of  the  said  slaves,  and  of  the  said  sum  of  10002.,  and  had  been 
otherwise  damnified. 

The  defendants  pleaded,  that  the  said  association  or  copartnership 
was  and  is  an  association  or  copartnership  consisting  of  this  defendants 
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and  others,  all  of  whom  were  and  are  British  subjects,  and  resident  and 
domiciled  in  Great  Britain,  and  that  the  said  agreement  was  made  after 
the  coming  into  operation  and  effect  of  an  act  of  parliament  made  and 
passed  in  the  session  of  parliament  holden  in  the  6  &  7  Vict.  (c.  98), 
intituled  ^'  An  act  for  the  more  effectual  suppression  of  the  slave  trade/' 
and  that  the  said  a^eement  was  and  is  illegal  and  void. 

The  plaintiff  replied,  that  the  said  slaves  so  agreed  to  be  sold  and 
delivered  by  the  defendants  to  the  plaintiff  were  and  are,  as  to  some  of 
them,  slaves  lawfully  acquired  and  purchased  by  the  said  association  or 
copartnership  in  the  said  empire  of  Brazil  before  the  coming  into  effect 
of  the  said  act  in  the  plea  of  the  defendants  mentioned,  for  the  lawful 
purpose  of  being  employed  and  used  as  slaves  within  the  said  empire  of 
Brazil,  and  not  otherwise,  and,  as  to  the  residue  of  them,  were  and  are 
respectively  the  children  and  offspring  of  the  slaves  so  lawfully  acquired 
and  used  and  employed  as  aforesaid ;  and  that  the  said  slaves  were,  and 
each  of  them  was,  lawfully  in  the  possession  of  the  said  association  or 
copartnership  at  the  time  of  the  coming  into  effect  of  the  said  act ;  and 
^ogoi  that  the  acquiring,  purchasing,  and  holding  of  slaves  within  the 
•^  ^said  empire  of  Brazil  was  and  is,  by  the  laws  in  force  within  the 
said  empire,  lawful  and  permitted ;  and  that  the  plaintiff,  at  the  time 
of  the  said  agreement,  was,  and  from  thence  hitherto  has  been  and  still 
is,  a  subject  of  the  Emperor  of  Brazil,  and  domiciled  within  the  said 
empire,  and  amenable  to  the  laws  thereof,  and  was  not  nor  is  a  British 
subject  or  amenable  to  the  laws  and  jurisdiction  of  this  realm ;  and  that 
the  said  slaves  wore  so  agreed  to  be  sold  and  delivered  for  the  bonfi  fide 
purpose  of  their  being  used  and  employed  by  the  plaintiff  in  the  said 
empire  of  Brazil,  and  not  elsewhere. 

The  defendants  rejoined,  that  the  said  slaves  in  the  replication  men- 
tioned to  have  been  acquired  and  purchased  by  the  said  association  and 
copartnership,  were  acquired  and  purchased  by  them  after  the  coming 
into  operation  of  an  act  passed  in  the  5  G.  4  (c.  118),  intituled  ^'An 
act  to  amend  and  consolidate  the  laws  relating  to  the  abolition  of  the 
slave  trade." 

To  this  rejoinder  the  defendants  demurred, — the  grounds  of  demurrer 
stated  in  the  margin,  being,  'Hhat  the  rejoinder  confesses,  without 
avoiding,  the  plaintiff's  replication,  inasmuch  as  by  the  act  5  6.  4,  c. 
113,  the  acquiring  and  purchasing  of  slaves  by  British  subjects  in  a 
foreign  state  where  slavery  was  not  unlawful,  for  the  purpose  of  being 
used  and  employed  in  such  state,  was  not  prohibited  or  made  or  declarea 
to  be  an  offence ;  and  that,  by  force  of  the  proviso  in  the  5th  section 
of  the  6  &  7  Vict.  c.  98,  the  sale  by  British  subjects  of  slaves  lawfully 
acquired  by  them  and  in  their  lawful  possession  at  the  coming  into 
operation  of  that  act,  and  of  the  children  of  such  slaves,  to  a  subject 
of  Brazil,  not  being  a  British  subject,  was  and  is  lawful"  Joinder  in 
demurrer. 

Upon  the  argument  of  this  demurrer,  the  Court  of  Common  Pleas 
^8641  ^^^^  ^^^^  ^^®  contract  for  the  sale  of  *these  slaves  under  the  cir- 
J  cumstances  stated  in  the  pleadings  was  rendered  illegal  by  the  5 
G.  4,  c.  113,  and  6  &  7  Vict.  c.  98,  though  such  slaves  were  acquired 
and  were  in  the  possession  of  the  sellers  before  the  passing  of  that  act: 
vide  6  C.  B.,  N.  S.  841  (E.  C.  L.  R.  vol.  95). 

The  plaintiff  thereupon  sued  out  a  writ  of  error,  the  grounds  of  enor 
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alleged,  being,  *^  that  the  construction  pnt  by  the  Court  of  Common 
Pleas  upon  the  words  of  the  sections  of  the  acts  of  parliament  con- 
cerned and  mentioned  in  the  pleadings,  is  contrary  to  the  common 
meaning  of  such  words,  and  contrary  to  the  intention  of  the  legisla- 
ture; that  the  statute  5  G.  4,  c.  113,  does  not  make  illegal  the  selling 
of  slaves  by  British  subjects  in  the  jurisdiction  of  a  foreign  country 
where  such  sale  is  legal  by  the  laws  of  such  foreign  country ;  that  the 
statute  6  &  7  Vict.  c.  98  excepts  from  the  operation  of  that  act,  and  of 
the  former  act,  the  sale  of  the  slaves  such  as  are  in  the  pleadings  in  this 
cause  mentioned ;  that  the  contract  for  the  sale  of  the  slaves  is  good  in 
law;  and  that  the  holding  of  them  is  not  illegal." 

The  case  was  argued  on  the  4th  of  February  last,  before  Pollock,  C. 
B.,  Wightman,  J.,  Bramwell,  B.,  Hill,  J.,  Channell,  B.,  and  Blackburn, 
J.,  by  Bovill,  Q.  C.  (with  whom  was  Malcolm)^  for  the  plaintiff  in  error, 
and  by  Lush^  Q.  C.  (with  whom  was  the  Common  Serjeant),  for  the 
defendant  in  error. 

The  following  cases  and  statutes  were  cited  and  commented  upon : — 

For  the  plaintiff  in  error, — Le  Louis,  2  Dods.  Adm.  Rep.  210,  246, 
252,  Hubbard  v.  Johnstone,  8  Taunt.  177,  220,  The  Queen  v.  Zulueta, 
1  Car.  &  K.  216  (E.  C.  L.  R.  vol.  47),  6  G.  4,  c.  113,  3  &  4  W.  4,  c.  73, 
and  6  &  7  Vict.  c.  98,  ss.  6,  6. 

For  the  defendants  in  error, — ^5  6.  4,  c.  118,  s.  2,  and  6  &  7  Vict.  c. 
98,  ss.  5,  6.  Cur,  adv.  vult. 

♦Wightman,  J. — It  appears  upon  the  pleadings  in  this  case  that  r+o^^r 
the  defendants  are  British  subjects,  resident  and  domiciled  in  '- 
Great  Britain,  and  that  they  were  and  are  the  owners  and  possessed  of 
certain  slaves  in  the  empire  of  Brazil,  where  purchasing  and  holding 
slaves  is  lawful,  and  that  they  contracted  with  the  plaintiff,  a  Brazilian 
subject,  and  domiciled  in  Brazil,  to  sell  and  deliver  such  slaves  to  him, 
to  be  used  and  employed  in  Brazil,  and  not  elsewhere.  It  also  appears 
that  some  of  the  slaves  were  purchased  by  the  defendants  in  Brazil  after 
the  passing  of  the  5  G.  4,  c.  113,  but  before  the  passing  of  the  6  &  7 
Vict.  c.  98,  for  the  purpose  of  their  being  employed  there,  and  that 
they  were  employed  there,  and  not  elsewhere ;  and  that  the  rest  of  the 
slaves  were  the  children  of  those  first  mentioned,  and  were  in  the  pos- 
session of  the  defendants  before  the  passing  of  the  last-mentioned  act. 

The  question  is,  whether  the  contract  for  the  sale  of  the  slaves  by 
the  defendants  to  the  plaintiff  is,  under  these  circumstances,  a  valid 
contract  in  England,  and  which  can  be  enforced  there. 

I  am  of  opinion  that  it  is  not,  and  that  the  judgment  of  the  Court  of 
Common  Pleas  should  be  affirmed. 

Whatever  may  have  been  the  case  before  the  passing  of  the  5  G.  4, 
c.  113,  the  2d  section  of  that  statute  enacts  that  it  shall  not  be  lawful, 
except  in  such  cases  as  are  thereinafter  mentioned,  for  any  persons  to 
deal  or  trade,  purchase,  sell,  barter,  or  transfer,  or  to  contract  for  tho 
dealing  or  trading  in,  purchase,  sale,  barter,  or  transfer  of,  slaves.  The 
present  case  does  not  fall  within  any  of  the  exceptions  mentioned  in 
that  statute;  and  the  terms  are  so  general  as  to  apply  to  any  contracts 
which  may  be  sought  to  be  enforced  in  the  British  dominions,  or  to 
which  British  subjects  are  parties.  The  object  of  the  statute  appears 
to  me  to  have  been  to  prevent  buying  or  selling  slaves  by  British  r^og^ 
^subjects  everywhere.     As  the  original  purchase  of  the  slaves  ^ 


86e  SANTOS  t'.  ILLIDGE.    T.  Y.  1860. 


by  the,  defendants,  and  their  possession  and  holding  them  under  that 
purchase,  were  after  the  passing  of  that  statute,  it  appears  to  me  to  be 
clear  that  the  present  action  cannot  be  maintained,  as  the  contract  is 
illegal  in  this  country  by  force  of  that  statute,  unless  the  subsequent 
statute  of  6  &  7  Vict.  c.  98  contains  provisions  which  remove  the  objec- 
tion. It  is  said,  that,  whatever  may  have  been  the  construction  which 
would  have  been  put  upon  the  statute  of  5  O.  4,  c.  113,  had  it  stood 
alone,  the  1st  section  of  the  6  &  7  Vict.  c.  98  shows  that  the  legislature 
understood  that  the  former  statute  applied  only  to  contracts  and  deal- 
ings with  respect  to  slaves  in  the  British  dominions.  By  that  section  it 
is  enacted  that  all  the  provisions  of  the  5  6.  4,  c.  113,  and  of  that  act, 
should  be  deemed  to  extend  and  apply  to  British  subjects  wheresoever 
residing  or  being,  and  whether  within  the  dominions  of  the  British 
Grown  or  in  any  foreign  country ;  and  all  the  several  matters  and  things 
prohibited  by  the  5  G.  4,  c.  113,  when  committed  by  British  subjects, 
whether  within  the  dominions  of  the  British  Grown  or  in  any  foreign 
country,  shall  be  deemed  offences  against  that  act,  and  punished  accord- 
ingly,— with  a  proviso  that  nothing  in  the  6  &  7  Vict.  c.  98  contained 
should  repeal  or  alter  any  of  the  provisions  of  the  5  G.  4,  c.  113. 

It  was  contended  for  the  plaintiff  in  error,  that  this  amounted  to  a 
statutory  declaration  that  the  5  G.  4,  c.  113,  did  not  until  the  passing 
of  the  6  &  7  Vict.  c.  98  extend  to  such  a  case  as  that  now  in  question. 

Upon  this  subject,  I  agree  in  opinion  with  the  court  below,  that, 
although  the  5  G.  4  is  in  terms  so  general  as  to  include,  and  was  in- 
tended to  include,  such  cases  as  that  in  question,  without  the  aid  of  any 
*8671  ^u^ili^^y  statute,  the  enactment  in  the  6  &  7  Vict,  may  have  '^'been 
•J  intended  to  remove  any  doubt  that  might  possibly  have  been 
raised  upon  the  5  G.  4,  c.  113,  by  enacting  in  express  terms  that  which 
was  only  included  before  in  the  general  words  of  the  statute.  There 
are  many  instances  of  statutes  containing  enactments  which  are  in 
affirmance  of  the  common  law,  and  not  making  a  new  law,  though  the 
statutes  from  their  terms  might  be  supposed  to  do  so. 

If  I  am  right  in  thinking  that  the  provisions  of  the  5  G.  4,  c.  113, 
8.  2,  included  the  case  of  a  British  subject  purchasing  slaves  abroad 
after  the  passing  of  that  act,  in  a  country  where  the  slave  trade  was 

Eermitted,  and  that  it  was  illegal  so  to  do,  though  the  slaves  might  not 
e  removed  from  such  foreign  country,  the  5th  section  of  the  6  &  7 
Vict.  c.  98,  relied  upon  by  the  plaintiff,  would  be  inapplicable ;  for,  if  the 
acquisition  be  unlawful,  the  holding  by  the  person  who  unlawfully 
acquires  can  hardly  be  held  lawful  when  questioned  in  an  English 
court :  and  the  6th  section  only  provides  that  nothing  in  that  act  shall 
be  taken  to  subject  any  person  to  penalties  for  transferring  or  receiving 
any  share  in  a  joint  stock  company  in  respect  of  any  slaves,  in  their 
possession  before  the  passing  of  that  act,  or  for  selling  any  slaves  which 
were  lawfully  in  his  possession  at  the  time  of  the  passing  of  that  act,  or 
which  came  to  him  by  operation  of  law.  This  section  would  only  apply 
if  the  slaves  were  lawfully  in  the  possession  of  the  company  at  the  time 
of  the  passing  of  the  act,  which  I  think  they  were  not,  for  the  reasons 
already  given.  I  therefore  think  that  the  judgment  of  the  court  below 
should  be  affirmed. 

The  learned  judge  added  that  the  Lord  Ghief  Baron  entirely  ooin- 
cided  in  his  opinion. 
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Brahwsll,  B. — The  plaintifT  in  this  case  sues  on  a  contract  made 
with  bim,  a  Braeilian,  to  be  performed  *in  the  Brazils,  and  which  r4cogo 
the  defendants  can  lawfully  perform  there.  The  defendants  ^ 
refuse  to  perform  it,  and  give  as  a  reason,  one  which  would  not  be  good 
there,  nor  probably  in  any  other  country  than  this,  viz.,  that  the  per- 
formance of  their  contract  there  will  be  an  oiTence  against  the  laws 
here,  and  therefore  it  ought  not  to  be  enforced  here. 

No  doubt,  the  conclusion  is  correct,  if  the  premises  are ;  but,  with 
submission,  the  burthen  of  showing  that  the  premises  are  correct  is*  on 
the  defendants. 

It  is  rather  begging  the  question  to  say  that  trade  in  slaves  by  Bri- 
tish subjects  is,  generally,  illegal. 

The  question  may  be  said  to  turn  on  the  6  &  7  Vict.  c.  98.  By  the 
1st  section,  the  sale  of  slaves  in  foreign  dominions  by  British  subjects  is 
prohibited.  By  section  5,  however,  it  is  permitted  where  the  holding 
or  taking  of  slaves  is  not  prohibited  by  that  or  any  other  act  of  parlia- 
ment. 

Now,  the  mere  holding  is  not  prohibited  by  any  act ;  but  it  is  said 
that  the  purchase  of  slaves  was  prohibited  by  the  5  G.  4,  c.  113 ;  that 
what  could  not  be  lawfully  purchased  could  not  be  lawfully  held ;  that, 
as  these  slaves  were  purchased  after  the  passing  of  the  5  6.  4,  they 
cannot  be  lawfully  held ;  and  that,  consequently,  the  holding,  and  so 
the  sale  of  them,  are  prohibited.  This  makes  it  necessary  to  inquire 
whether  the  5  G.  4,  c.  113,  prohibited  the  purchase  of  slaves  by  British 
subjects  in  the  Brazils. 

With  great  deference,  I  cannot  help  thinking  it  did  not.  No  doubt, 
section  2  is  general.  *^  It  shall  not  be  lawful  for  any  person  to  deal  or 
trade  in,  or  purchase,  &c.,  slaves."  There  is  in  it  no  limitation  to  Bri- 
tish subjects  or  British  territory.  But  it  is  a  rule,  that  legislation  prim& 
facie  is  limited  to  that  which  is  within  the  jurisdiction  of  the  legislating 
body.  No  great  quantity  of  argument  can  be  necessary  to  prove  this. 
It  is  within  the  territory  subject  to  the  ^legislating  body  that  it  ci^ooq 
can  enforce  its  enactments ;  it  is  within  that  territory  that  it  is  ^ 
interested  in  what  the  law  should  be ;  and  obvious  wrong  might  be  done 
in  construing  enactments  to  apply  out  of  that  territory,  arising  from  the 
fact  that  all  legal  rights,  duties,  and  oifences  are  legal  creations.  The 
laws  of  two  countries  might  clash  therefore. 

No  doubt  the  presumption  is  as  I  have  stated.  But  that  presumption 
may  be  rebutted ;  and  it  may  be  shown  that  a  law  applies  to  things  and 
territories  out  of  the  dominions,  and  (I  think)  to  persons  out  of  the 
allegiance,  of  the  legislating  body,  if  the  enactment  is  to  take  effect 
when  they  come  within  it.  But,  the  presumption  being  as  I  have  stated, 
a  law  must  be  held  to  extend  beyond  its  ordinary  limits  of  place  and 

Eerson  only  so  far  as  there  is  reason  for  so  extending  it.  I  have  not 
een  able  to  find  much  authority  on  this :  but  the  following  authorities 
may  be  referred  to, — "  The  general  run  of  laws  enacted  by  the  supe- 
rior state  are  supposed  to  be  calculated  for  its  own  internal  govern- 
ment, and  do  not  extend  to  its*  distant  dependent  countries ;  which, 
bearing  no  part  in  the  legislature,  are  not  therefore  in  its  ordinary  and 
daily  contemplation.  But,  when  the  sovereign  legislative  power  sees  it 
necessary  to  extend  its  care  to  any  of  its  subordinate  dominions,  and 
mentions  them  expressly  by  name,  or  includes  them  under  general 
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words,  there  can  be  no  doubt  that  then  they  are  bound  by  its  laws  :**  1 
Black.  Com.  101 ;  Attorney-General  v.  Stewart,  2  Meriv.  143. 

Now,  it  is  clear  to  me  that  this  part  of  the  5  G.  4,  c.  113,  must  be 
held  to  extend  to  places  out  of  the  dominions  subject  to  the  Crown.  I 
cannot  doubt  that  it  was  intended  to  apply  to  the  coast  of  Africa,  where 
♦8701  *^®  slave  trade  was  carried  on.  But,  was  it  intended  *to  apply 
J  to  the  territories,  or  rather  the  interior  of  the  territories,  of  the 
King  of  Portugal  ?  Was  it  intended  to  apply  to  the  state  of  Kentucky, 
in  North  America  ?     I  think  not. 

It  is  to  be  observed  the  title  of  the  act  is,  ^'  to  amend  and  consoli- 
date  the  laws  relating  to  the  abolition  of  the  slave  trade.*'  The  recital 
is,  ^^  it  is  expedient  to  consolidate  and  amend  the  laws  relating  to  slavery 
and  the  slave  trade."  The  first  section  repeals  all  acts  relating  to  the 
slave  trade,  and  the  exportation  and  importation  of  slaves.  Now,  we 
all  know  that  the  slave  trade  was  the  trade  in  slaves  between  the  coast 
of  Africa  and  the  continent  and  islands  of  America:  and  the  laws 
which  are  to  be  amended  and  consolidated,  are  the  same  as  those  repealed, 
viz.,  laws  relating  to  the  slave  trade  and  the  importation  and  exporta- 
tion of  slaves.  Then,  when  the  different  matters  prohibited  are  exam- 
ined, they  will  all  be  found  to  relate  to  a  trade  carried  on  by  shipping. 
Thus,  though  the  purchase  of  slaves,  and  the  carrying  away  of  slaves, 
are  prohibited,  the  holding  is  not :  though  the  importing,  shipping  of 
slaves,  detaining  of  them  m  a  ship,  fitting  out  a  ship,  shipping  goods  for 
such  purposes,  commanding  such  ships,  insuring  such  slavers,  are  prohi- 
bited, there  is  nothing  that  applies  to  land  transport,  or  acts  on  land. 
Again,  by  section  8,  the  slaves  are  declared  forfeited  to  His  Majesty. 
Is  it  supposable  that  that  forfeiture  could  be  enforced  under  s.  22  against 
a  British  subject  in  a  foreign  court,  say,  for  example,  in  a  court  in  Caro- 
lina ? 

The  following  penal  sections  down  to  and  including  s.  8,  and  ss.  10 
and  11,  are  open  to  the  same  remarks ;  so  are  ss.  23  to  45.  Section 
49,  no  doubt,  would  include  a  foreign  state ;  but  it  would  also  apply  to 
an  unoccupied  or  uncivilized  district.  Section  9,  which  in  terms  applies 
*87n  ^°'y  to  British  subjects,  is  limited  to  *  places  within  the  Admi- 
J  ralty  jurisdiction.  But,  further,  if  this  statute  extended  to  British 
subjects  in  foreign  states,  it  must  have  had  an  effect  which  certainly  was 
not  intended.  Section  2  prohibits  the  sale  and  the  transfer  of  slaves. 
What  was  the  British  subject  to  do  ?  Was  he  to  continue  to  reside  in 
the  foreign  country,  a  possessor  of  slaves  ?  He  could  neither  sell  nor 
give  them  away,  as  that  would  be  transferring  them.  It  cannot  be  said 
he  could  free  them,  that  is  not  allowed  anywhere :  nor  that  he  was  to 
abscond  and  leave  them ;  that  might  not  be  for  their  benefit.  What 
was  an  executor  to  do  ?  Was  he  to  be  subject  to  actions  for  his  testa- 
tor's debts,  under  which  the  slaves  might  be  taken  in  execution,  while 
he  was  prohibited  from  selling  them  ?  It  is  useless  to  say  that  the 
legislature  had  no  concern  for  slaveholders,  and  left  them  to  find  their 
way  out  of  these  difficulties.  It  is  not  so.  Slaveholding  by  British 
subjects  in  British  territory  continues ;  and  the  purchase  and  sale  of 
slaves,  and  their  removal,  were  permitted  within  that  territory  under 
the  regulations  from  ss.  13  to  21.  It  is  impossible  to  say  why  the  hold- 
ing and  sale  of  slaves  in  British  territories  being  permitted  to  British 
subjects  and  others,  and  the  holding  by  British  subjects  in  foreign  coun- 
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tries  not  beinp;  prohibited,  nay^  the  acquisition  of  them  by  gift  being 
allowed,  nevertheh'-s  the*  sale  or  gift  by  a  British  subject  in  a  foreign 
state  was  made  a  felony.  For  this,  it  seems  to  me,  no  reason  can  be 
given. 

If  the  provisions  as  to  British  territories  are  just,  such  a  construction 
of  the  act  of  pailiimrnt  would  make  its  application  to  foreign  territories 
retrospective  an<l  most  unjust.  I  cannot  help  thinkin^r*  therefore,  that 
the  5  G.  4,  c.  118,  if  construed  by  itself,  did  not  prohibit  the  purchase 
of  slaves  in  the  Brazils  by  ^British  subjects,  the  slaves  being  to  1-4(079 
be  kept  and  used  there.  But  the  6  &  7  Vict.  c.  98  seems  deci-  *- 
sive. 

It  extends  the  5  G.  4  to  British  subjects  residing  or  being  in  foreign 
dominions.  But  this  enactment,  according  to  the  argument,  is  unmean- 
ing and  inoperative :  the  law  was  so  before.  No  doubt,  the  legislature 
may  have  made  a  mistake ;  and,  if  the  construction  of  the  5  G.  4  is 
clear,  as  contended  for,  they  must  be  taken  to  have  done  so,  and  the 
5  6.  4  still  receives  its  proper  construction  as  though  the  mistake  had 
not  been  made.     But  it  is  a  strong  argument  as  to  the  meaning  of  the 

5  G.  4,  especially  when  it  is  borne  in  mind  how  able  and  zealous  were 
the  promoters  of  this  legislation. 

But  I  think  the  5th  section  decisive.  It  permits  the  sale  of  slaves, 
where  the  holding  is  not  unlawful.  Now,  the  holding  by  a  British  sub- 
ject of  a  slave  in  Brazil,  purchased,  or  whose  parent  was  purchased,  by 
him  before  the  5  G.  4,  c.  113,  or  which  came  to  him  by  gift  or  legacy 
since,  is  certainly  not  prohibited.     Such  a  slave  may,  therefore;  by  the 

6  &  7  Vict.  c.  98,  B.  5,  be  sold  by  his  owner.  But,  according  to  the 
defendants'  argument  he  could  not  have  been  before  that  act  passed. 
The  result  would  be,  that  the  6  &  7  Vict.  c.  98  removes  a  prohibition 
which  existed  before.  This  is  impossible.  It  shows,  therefore,  that  the 
5  G.  4  did  not  prohibit  the  sale  in  the  Brazils  by  a  British  subject  of  a 
slave  there ;  consequently  that  the  5  G.  4  does  not  apply  to  the  Brazils, 
consequently  that  the  purchase  thereof  was  not  forbidden,  that  the 
holding  thereof  is  in  no  sense  prohibited,  nor  consequently  the  sale. 

The  contract,  therefore,  was  one  which  the  defendant  could  lawfully 
enter  into,  and  which  must  be  enforced  here. 

♦Further,  I  think,  that,  if  the  5  G.  4,  c.  113,  did  prohibit  the  rinono 
purchase  of  these  slaves,  the  contract  for  their  sale  is  lawful.  ^ 
The  6  &  7  Vict.  c.  98,  s.  5,  permits  the  sale  wherever  the  *'  holding"  is 
not  prohibited.  Now,  the  holding  of  slaves  by  a  British  subject  in  the 
Brazils  (as  I  have  observed)  is  nowhere  prohibited.  But  it  is  said  that 
this  holding  was  prohibited,  because  there  can  be  no  lawful  holding 
where  there  was  an  unlawful  acquisition.  No  doubt  it  is  a  strong  thing 
to  say  a  man  could  acquire  a  property  by  an  act  in  itself  a  felony.  But 
it  is  not  a  property  which  our  laws  deal  with ;  it  is  a  Brazilian  right  the 
defendants  are  selling.  It  cannot  be  said  that  in  fact  the  defendants  do 
not  hold  these  slaves.  They  do :  and  it  is  not  in  terms  made  unlawful 
by  any  law  of  this  country. 

I  think  the  true  construction  of  the  5th  section  is,  to  say  it  applies  to 
cases  where  the  holding  is  unlawful,  whatever  may  be  its  origin.  It 
would  be  strange  that  a  man  should  be  guilty  of  a  felony  in  selling  a 
slave,  if  it  turned  out  the  slave  had  been  bought  by  him,  and  not  guilty 
if  it  had  been  given  him.     If  the  legislature  by  5  G.  4  meant  to  make 
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the  holding  an  offence,  as  well  as  the  acquisition,  they  should  have  said 
80.  If  the  matter  arose  in  this  country,  it  might  be  there  would  be  no 
property ;  but  the  holding  would  not  be  a  separate  offence. 

Blackburn,  J. — In  this  case,  the  plaintiff  sues  on  a  contract  by 
which  the  defendants  sold  to  him  certain  slaves :  breach,  that  they  did 
not  deliver  them.  The  plea  is,  that  the  defendants  are  British  subjects, 
and  that  the  contract  was  made  after  the  passing  of  the  statute  6  &  7 
Vict.  c.  98.  The  replication  is,  that  the  slaves  were  some  of  them 
*fi741  *c^"^^®^  ^^^  purchased  by  *the  defendants  in  Brazil  before  the 
J  coming  into  operation  of  the  6  &  7  Vict.  c.  98,  and  the  others 
were  their  offspring;  that  purchasing  and  holding  slaves  is  lawful  in 
Brazil;  and  that  the  plaintiff  is  a  Brazilian  subject.  To  this  is  a 
rejoinder,  that  the  slaves  alleged  in  the  replication  to  have  been  pur- 
chased before  the  6  &  7  Vict.  c.  98,  were  purchased  after  the  passing 
of  the  statute  6  G.  4,  c.  113.  There  is  a  demurrer,  by  which  it  is,  for 
the  purposes  of  our  decision,  admitted  that  the  slaves  or  their  ancestors 
were  purchased  after  the  passing  of  the  earlier  act,  and  before  the  pass- 
ing of  the  later  one ;  and  the  other  allegations  on  the  record  are  to  be 
taken  as  true.  The  question  then  arises,  whether,  under  these  circum- 
stances, the  contract  can  be  enforced  in  a  British  court. 

The  Court  of  Common  Pleas  have  decided  that  it  cannot.  They  held, 
and  I  quite  agree  with  them  so  far,  that,  if  the  sale  and  delivery  of 
slaves,  under  these  circumstances,  by  a  British  subject,  is  by  a  British 
act  of  parliament  prohibited, — which  it  certainly  is  if  made  a  felony, — 
the  contract  is  according  to  English  law  void ;  and  that,  though  the 
other  contracting  party,  being  a  foreigner,  might  lawfully  enter  into  the 
contract,  which  is  not  forbidden  by  the  laws  of  his  own  country,  he 
cannot  sue  upon  that  contract  in  an  English  court. 

They  further  held  that  the  sale  or  transfer  of  slaves  by  a  British  sub- 
ject under  these  circumstances  is  a  felony ;  the  reasoning  by  which  they 
seek  to  establish  this  is  chiefly  directed  to  establish  that  the  Consolidated 
Slave-Trade  Act  (5  G.  4,  c.  113)  prohibited  any  purchase  of  slaves  by  a 
British  subject,  though  in  a  foreign  country.  With  great  deference  to 
them,  it  seems  to  me  that  the  question  on  the  construction  of  that  set, 
^Q«r-i  need  not  be  decided,  as  the  decision  of  the  present  *case  depends 
-*  entirely  on  the  construction  of  a  few  words  in  the  5th  section  of 
the  6  &  7  Vict.  c.  98.  That  section  in  express  terms  enacts,  that,  from 
and  after  that  act  came  into  operation  (Ist  November,  1843),  "all  the 
provisions  of  the  Consolidated  Slave-Trade  Act  (5  G.  4,  c.  113)  shall  be 
deemed  to  extend  Jind  apply  to  British  subjects  wheresoever  residing  or 
being,  and  whether  within  the  dominions  of  the  British  Crown  or  any 
foreign  country :  and  all  the  several  matters  and  things  prohibited  by 
the  said  Consolidated  Slave-Trade  Act,  by  this  present  act,  when  com- 
mitted by  British  subjects,  whether  within  the  dominions  of  the  Briiiah 
Crown  or  in  any  foreign  country,  except  only  as  is  hereinafter  excepted^ 
shall  be  deemed  and  taken  to  be  offences  against  the  said  several  acts 
respectively." 

Amongst  the  matters  and  things  prohibited  by  the  Consolidated  Slave- 
Trade  Act,  are,  *'  to  purchase,  sell,  barter,  or  transfer  slaves ;  and  these 
acts  are  not  only  prohibited,  but  the  commission  of  them  by  a  British 
aabject  in  any  place  aftei  the  1st  of  November,  1843,  whatever  might 
be  the  case  before,  is  a  felony,  unless  the  case  falls  within  one  of  the 
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exceptions  in  the  6  &  7  Vict.  c.  98.  Those  exceptions  are  contained  in 
8S.  5  and  6.  I  agree  with  the  Court  of  Common  Pleas,  that,  for  the 
reasons  they  have  stated,  sect.  6  has  no  application  to  the  present  case : 
bat,  as  it  seems  to  me,  the  whole  question  in  the  cause  depends  on  the 
true  construction  of  sect.  5.  That  section  enacts  '^  That,  in  all  cases  in 
which  the  holding  or  taking  of  slaves  shall  not  be  prohibited  by  this  or 
any  other  act  of  parliament,  it  shall  be  lawful  to  sell  or  transfer  such 
slaves,  anything  in  this  or  any  other  act  contained^  notwithstanding.** 

If  the  present  case  falls  within  that  enactment,  the  sale  and  transfer 
^rhich  the  plaintiff  seeks  to  enforce  is  lawful,  even  though  it  should  have 
been  prohibited  *by  a  former  act ;  if  it  does  not  fall  within  it,  r«o>7p 
the  sale  and  transfer  is  prohibited  by  the  6  &  7  Vict.  c.  98.  ^ 
The  only  question,  therefore,  is,  whether  this  is  a  case  within  the  6  &  7 
Vict.  c.  98,  s.  6. 

It  is  a  case  of  a  holding  of  slaves  in  Brazil  by  British  subjects,  the 
taking  having  been  by  a  purchase  by  them  after  the  passing  of  the  5 
6.  4,  c.  113,  but  before  the  passing  of  the  6  &  7  Vict.  c.  98.  The  court 
below  held,  on  the  construction  of  the  5  G.'4,  c.  113,  that  this  taking 
was  such  that  the  British  subject  so  purchasing  has  committed  an  act 
made  a  felony  by  the  5  G.  4,  c.  118,  and,  of  course,  prohibited  thereby. 
It  seems  to  me  that  we  need  not  inquire  whether  this  is  the  true  con- 
struction of  the  5  G.  4,  c.  113 :  for,  assuming  it  to  be  so,  it  seems  to 
me  that  still  the  judgment  should  be  reversed. 

Assuming  the  taking  to  have  been  prohibited  by  a  British  act,  still 
the  taking  having  been  of  property  locally  situated  in  a  foreign  country, 
in  a  manner  lawful  according  to  the  laws  of  that  country,  I  apprehend 
that  the  property  actually  passed  by  the  sale,  and  vested  in  the  pur- 
chasers, though  they  committed  a  felony  according  to  our  law  by  taking 
it.  It  would  be  otherwise  if  the  transfer  were  by  a  British  subject  of 
personal  property  situated  within  the  British  dominions ;  for,  the  con- 
tract passing  the  property,  being  prohibited,  would  be  held  void,  and  so 
the  property  would  not  vest ;  and  it  would  be  questionable  how  the  case 
would  have  been,  if  it  had  been  shown  that  the  vendor  was  a  domiciled 
British  subject,  though  the  property  was  locally  situated  in  Braiil. 
But,  where,  as  we  must  take  it  to  be  here,  a  Brazilian  vendor,  in  Brazil, 
transferred  property  locally  situated  in  Brazil,  I  apprehend  that  though 
the  vendees  were  British  subjects  the  validity  of  the  transfer  must  on 
*every  principle  of  law  depend  upon  the  local  law  of  Brazil,  and  r^oy- 
not  upon  that  of  the  country  of  the  purchaser :  see  Story  on  the  ^  ' 
Conflict  of  Laws,  c.  ix.,  p.  308  (ed.  1835). 

Then,  is  there  any  enactment  in  any  British  act  of  parliament  pro- 
hibiting the  holding  of  the  slaves  thus  illegally  but  effectually  taken  ? 
It  would  have  been  perfectly  competent  to  the  legislature  to  enact  that 
no  British  subject  should  hold  any  property  in  slaves  so  taken ;  that  he 
should  immediately  set  them  free :  and  that  every  continuance  of  hold- 
ing them  should  be  a  fresh  offence.  But,  after  examining  the  Consoli- 
dated Slave-Trade  Act,  and  the  6  &  7  Vict.  c.  98,  I  cannot  find  that 
the  legislature  has  so  enacted  in  either  of  those  acts :  and,  no  other 
enactment  being  suggested,  nor,  as  far  as  I  know,  existing,  I  am  con- 
strained to  come  to  the  conclusion  that  holding  slaves  under  these  cir- 
cumstances is  not  prohibited. 

The  section  in  question  enacts,  that,  in  cases  in  which  the  holding  or 
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taking  shall  not  be  prohibited,  ^'the  sale  shall  be  legal."  In  order  to 
support  the  judgment  of  the  Court  of  Common  Pleas,  it  is  necessary  to 
change  the  place  of  the  negative,  and  read  those  words  as  if  the  enact- 
ment were,  that  in  cases  in  which  the  holding  or  taking  is  prohibited, 
the  sale  shall  not  be  lawful. 

The  consequence  of  such  a  construction  would  be,  to  make  tbose 
joining  in  sucn  a  sale  guilty  of  felony.  I  must,  in  a  statute  of  such  a 
highly  penal  nature,  see  that  the  language  of  the  legislature  is  such  as 
clearly  to  make  the  thing  done  a  crime,  before  I  hold  it  to  be  such.  It 
seems  to  me  that  the  language  not  only  does  not  clearly  show  this,  bat, 
construed  in  its  ordinary  grammatical  sense,  shows  the  contrary :  and 
*8781  ^^^^^'^^7  there  is  no  absurdity  or  injustice  in  construing  the  act 
-'  *as  not  making  the  sale  under  such  circumstances  a  felony. 

For  these  reasons,  1  think  that  the  fulfilment  of  this  contract  woald 
not  be  illegal,  and  that  the  judgment  should  be  reversed. 

M^  Brothers  Channell  and  Hill  authorise  me  to  state  that  they  agree 
in  this  judgment.  Judgment  revermu 
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SCOTT  V.  BEALE  and  BISHOP.    Mv.  5,  1869.(<») 

A  pertoDi  ooming  in  u  a  partner  In  tlie  basinesi  of  txvwj  agents,  in  general,  takes  tbe  joint 
liability  of  debta  owing  to  a  onstomer  hj  tbe  old  flrmi  altbongb  tbe  customer  may  be  wbollj 
oaaware  of  bis  baring  joined  tbe  concern. 

In  this  case,  which  was  tried  at  the  last  assizes  at  Bristol,  befora 
Bramwell,  B.,  a  verdict  was  found  for  the  plaintiff  for  S67{,  9f.  The 
plaintiff,  Admiral  Scott,  sued  the  defendants,  as  navy  agents,  for  a 
balance  which  he  alleged  to  be  due  by  them  jointly ;  and  the  question 
was,  whether  it  was  so  due,  or  only  due  from  Beale  singly.  The  plain* 
tiff  had  for  some  time  kept  an  account  with  Beale,  as  a  navy  agent, 
before  he  took  the  other  defendant  into  partnership.  No  notice  was 
given  to  the  creditors  of  any  alteration  in  the  partnership,  and  it 
appeared  that  the  plaintiff  had  drawn  out  sums  of  money  since  the  com* 
mencement  of  the  partnership,  and  a  sum  or  sums,  amounting  to  2002., 
a  little  more  than  he  had  drawn  out,  had  been  paid  in  to  his  credit  since 
that  event. 

PAtnn,  Q.  C.,  now  moved  for  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered  as  to  the  defendant  Bishop,  on  the  ground  that 
there  could  be  no  transfer  of  a  liability  of  this  description.  The  debt 
was  incurred  before  Bishop  joined  the  concern.  You  cannot  make  a 
separate  liability  into  a  joint  one,  without  the  concurrence  of  all  the 
parties.  Here  it  did  not  appear  that  the  plaintiff  or  the  defendant 
Bishop  had  ever  had  any  knowledge  of  this  transfer  of  liability. 

Erle,  C.  J.,  referring  to  Bodenham  v.  Purchas,  2  B.  &  Ad.  88  (E.  G. 
L.  R.  vol.  22),  and  Clayton's  case,  1  Mer.  572,  refused  the  rule,  observ> 
ing  that  in  none  of  the  cases  was  knowledge  by  the  customer,  of  the 
new  partner,  ever  considered  as  an  ingredient  in  the  question  of  his 
liability. 

Per  Curiam. — Rule  refused. 

(a)  6  Jnr.  N.  S.  659. 
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GREEN  V.  MACNAMARA  and  Others.     Nov.  5,  1859.(a) 

A  muter  is  not  liable  for  the  wilAil  act  of  hli  senrant  done  contrary  to  hie  orders. 

The  declaration  in  this  case  charged  the  defendants  with  combining 
together  by  a  variety  of  acts  to  injure  the  plaintiff's  trade  as  an  omni- 
bus proprietor:  verdict  against  Price  one  of  the  defendants,  and  for 
the  other  defendants.  At  the  trial  Price  was  shown  to  have  actively 
interfered,  and  to  have  done  many  acts  within  the  terms  of  the  decla- 
ration. It  was  not  shown  that  the  other  defendants  interfered,  and  at 
the  trial  they  denied  that  they  knew  of  the  acts  complained  of,  and  they 
said  also  that  they  gave  orders  that  such  acts  should  not  be  done.  It 
appeared  that  whenever  an  omnibus  of  the  plaintiff  started,  two  or  more 
omnibuses  of  the  defendants  immediately  started,  and,  as  far  as  they 
could,  surrounded  the  omnibus  of  the  plaintiff  and  prevented  passengers 
from  entering  it ;  one  of  the  methods  of  doing  which  was  for  the  omni- 
bus of  the  defendants  to  drive  up  with  the  pole  close  to  the  door  of  the 
nlaintiff's  omnibus.  It  was  urged  at  the  trial  that  the  other  defendants 
as  well  as  Price  were  liable  for  the  acts  of  their  servants.  Erie,  C.  X, 
who  tried  the  case,  directed  the  jury  that,  upon  the  facts  proved,  the 
defendants,  who  knew  nothing  of  the  acts  done,  and  gave  orders  that 
they  should  not  be  done,  were  not  liable. 

Knowle9,  Q.  C,  now  moved  for  a  new  trial,  on  the  ground  of  misdi- 
rection.— In  this  case  the  act  done  is  the  result  of  the  employment,  and 
was  done  for  the  benefit  of  the  employers.  There  is  some  difference 
between  the  case  of  a  private  person  and  a  public  body  such  as  the 
company  represented  by  the  defendants.  My  telling  my  servant  not  to 
drive  on  the  wrong  side  of  the  road  will  not  exempt  me  from  liability 
if  he  does  it.  [Erle,  C.  J. — I  think  I  put  the  distinction  between  the 
case  where  a  servant  so  commanded  drives  negligently,  and  where  he 
wilfully,  out  of  spite,  drives  against  another  person's  carriage.  The 
acts  proved  at  the  trial  were  the  wilful  acts  of  the  servants  of  the  defend- 
ants, contrary  to  their  express  orders.]  ^'Polling"  an  omnibus  is  a 
wilful  act  no  doubt,  but  it  is  also  a  negligent  act.  It  is  a  negligent 
mode  of  doing  the  work,  and  is  done  for  the  benefit  of  the  masters. 
[Williams,  J. — How  far  will  you  carry  this  ?  Suppose  a  coachman, 
zealous  for  his  master,  strikes  another  coachman  with  his  whip,  woald 
the  master  be  liable  ?]     That  is  clearly  an  illegal  act. 

Williams,  J. — I  am  of  opinion  that  there  should  be  no  rule.  I  can 
find  no  fault  with  the  direction  of  my  Lord.  The  law  is  laid  down 
exactly  as  it  has  been  laid  down  over  and  over  ftg^^in* 

Growder,  J. — I  am  of  the  same  opinion.  These  acts  were  clearly 
wilful  acts  done  by  the  men  contrary  to  the  orders  of  their  masters.  I 
cannot  see  how  the  summing  up  could  have  been  different. 

BylbS)  J.,  concurred.  Rule  refused. 

(a)  IL.  T.  K.  8.  S. 
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LEVY  V.  HALE  and  Another.     Nov.  25,  1859.  (a) 

The  sheriff  haviog  seiied  goods  under  a  writ  of  fi.  fa.,  employed  an  auctioneer  to  sell  them,  wtio 
was  the  brother  of  the  execution-creditor.  The  auctioneer  sold  the  goods  by  private  contract, 
and  within  an  hour  and  a  half  afterwards  the  sheriff,  who  was  ignorant  at  that  time  of  the 
sale,  returned  to  the  writ  of  fi.  fa  the  seizure,  and  that  the  goods  were  in  bis  bands  for  want 
of  buyers.  In  an  action  by  the  execution-creditor  for  a  false  return,  the  judge  at  the  trial 
refused  to  direct  the  Jury  that  they  must  find  some  damage  for  the  plaintiff  in  respect  of  a 
writ  of  venditioni  exponas,  which  he  had  issued  the  day  after  such  return : — Held,  that,  con- 
sidering the  circumstances  under  which  the  writ  was  issued,  the  judge  rightly  refused  to 
do  so. 

To  a  writ  of  venditioni  exponas,  the  sheriff  made  a  return,  in  which  he  accounted  for  the  pro- 
oeeds  of  the  goods  by  applying  part  thereof  in  the  payment  of  rent  due  to  tbe  landlord  of  the 
premises  wherein  the  goods  were  seised,  and  by  retaining  the  residue  for  charges  which  he 
had  a  right  to  make,  with  the  exception  of  a  sum  claimed  for  possession-money,  to  which  the 
sheriff  was  not  entitled.  The  premises,  however,  in  which  the  seixure  was  made  consisted 
of  two  houses  held  under  separate  landlords,  and  besides  the  sum  so  paid  for  rent  to  one  of 
aach  landlords,  there  was  owing  for  rent  to  the  other  landlord  a  sum  exceeding  the  value  of 
the  proceeds.  In  an  action  against  the  sheriff  for  a  false  return, — Ueld,  that  the  sheriff  was 
not  estopped  by  his  return  from  showing  that  such  rent  was  due,  and  that  (by  reason  of  the 
statute  8  Ann.  c.  14,  requiring  the  sheriff  to  pay  one  year's  rent  out  of  the  proceeds)  the 
plaintiff  had  sustained  no  damage  by  the  false  return,  and  had,  therefore,  no  cause  of  action. 

Action  against  the  sheriff  for  false  retarns. 

Tbe  first  count  of  the  declaration,  after  stating  a  judgment  recovered 
against  one  John  Mason,  for  86Z.  4«.  llc?«  debt  and  3/.  8«.  costs,  &c., 
and  the  suing  out  a  writ  of  fieri  facias  for  obtaining  satisfaction  of  such 
judgment,  by  virtue  of  which  writ  the  defendants,  being  and  as  sheriff 
of  Middlesex,  seized  and  took  in  execution  divers  goods  and  chattels  of 
the  said  J.  Mason,  alleged  inter  alia  as  a  second  breach,  that  the  defend- 
ants falsely  and  deceitfully  returned  to  the  court  that  they  had,  under 
the  said  writ,  caused  .to  be  seized  divers  goods  and  chattels  of  the  said 
J.  Mason  in  their  bailiwick,  of  the  value  of  20Z.,  and  the  said  goods 
remained  in  their  hands  for  want  of  buyers^  and  the  said  J.  Mason  had 
not  any  other  or  more  goods  in  their  said  bailiwick,  whereof  the  defend- 
ants could  cause  to  be  made  the  residue  of  the  said  moneys  in  the  writ 
mentioned,  or  any  part  of  such  residue,  whereby  the  plaintiff  was  deprived 
of  tbe  benefit  of  the  said  writ,  and  put  to  great  expenses,  and  was  forced 
and  obliged  to,  and  did,  sue  out  a  writ  of  venditioni  exponas,  to  compel 
a  sale  of  the  said  goods  and  chattels  at  a  great  cost  and  trouble,  and  in 
getting  the  said  writ  and  each  of  them  returned,  and  whereby  the  plain- 
tiff was  delayed  in  and  prevented  from  realizing  the  said  sum  so  due  to 
him  as  aforesaid.  The  first  count  also  stated  that  the  plaintiff  sued  out 
a  writ  of  venditioni  exponas,  directed  to  the  said  sheriff,  and  that  the 
said  writ  was  delivered  to  the  defendants^  so  then  being  and  as  such 
sheriff  as  aforesaid,  to  be  executed  in  due  form  of  law ;  and  assigned  as 
a  third  breach  that  the  defendants,  as  such  sheriff,  wholly  neglected  to 
obey  the  said  command,  and  afterwards  falsely  and  deceitfully  made  a 
return  to  the  said  writ,  and  returned  to  the  court  that  they  had  caused 
to  be  sold  the  said  goods  and  chattels  in  the  said  writ  mentioned  for  tho 
sum  of  S5L  10«.,  being  the  best  price  they  could  get  for  the  same;  22/., 
part  thereof,  they  paid  to  the  landlord  of  the  premises  wherein  the  said 
goods  and  chattels  were  seized  for  rent  (not  exceeding  one  year),  due  to 
the  said  landlord  in  respect  of  the  said  premises ;  that  a  certain  other 
writ  of  fieri  facias  was  delivered  to  them  for  execution  against  the  goods, 

(a)  39  L.  J.  C.  P.  127;  6  Jnr.  702;  1  L.  T.  N.  S.  132. 
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&c.,  of  the  within-named  J.  Mason,  at  the  suit  of  one  Alexander  Jones, 
for  ZL  8s.  and  1{.  5s.  for  the  said  writ,  and  interest  besides,  &c.,  and 
that  they,  out  of  the  before-mentioned  sum  of  S5l.  10s.,  paid  to  the  said 
A.  Jones  the  sum  of  41,  18s.,  the  amount  of  such  prior  execution,  and 
il.  Is.,  further  part  thereof,  they  had  paid  to  the  bailiiT  for  a  fee  due 
and  payable  for  executing  the  said  writ  and  warrant  thereon ;  IL  16t., 
residue  thereof,  they  had  paid  and  retained  for  fees  and  expenses  doe 
and  payable  for  and  on  account  of  the  execution  of  the  said  writ  of  fi. 
fa.  and  warrant  thereon :  that  is  to  say,  to  the  bailiflT,  for  executing  the 
•aid  warrant,  IL  Is. ;  for  keeping  possession  of  the  said  goods  and 
chattels,  the  same  having  been  absolutely  necessary,  &L ;  for  sale  by 
auction  of  the  said  goods  and  chattels,  1/.  15s. ;  and  that  the  said  John 
Mason  had  not  any  other  or  more  goods  and  chattels  in  the  defendants' 
bailiwick  whereof  they  could  cause  to  be  made  the  residue  of  the  moneys 
in  the  said  writ  mentioned,  whereby  the  plaintiff  has  been  and  is  deprived 
of  the  means  of  obtaining  the  moneys  so  endorsed  on  the  said  first-men- 
tioned writ,  and  has  lost  the  same,  &c. 

'J'he  second  count  was  for  money  received  to  the  use  of  the  plaintiff. 

Pleas  (inter  alia), — first,  not  guilty ;  sixthly,  to  the  second  breach  of 
the  fiist  count,  a  denial  of  the  said  breach  as  alleged  ;  seventhly,  to  the 
third  breach  of  the  first  count,  a  denial  of  the  said  breach  as  alleged; 
eighthly,  as  to  the  last  count  of  the  declaration,  never  indebted. 

The  cause  was  tried,  before  Crowder,  J.,  at  the  Middlesex  sittings  in 
Trinity  Term  last.  It  appeared  that  Mason,  the  execution-debtor,  occu- 
pied a  house  in  Chapel  Street,  Westminster,  with  some  premises  in  the 
rear,  situate  in  St.  Ermin's  Hill.  The  two  premises  were  held  under 
different  landlords.  After  the  sheriff  had  seized  under  the  plaintiff's 
execution,  a  claim  was  made  to  the  goods  by  one  Elmore ;  but  on  the 
sheriff  applying  for  an  order  to  interplead,  such  claim  was  abandoned, 
and  a  judge's  order  was  made,  barring  the  claim,  and  requiring  Elmore 
to  pay  possession-money  to  the  sheriff*  from  the  date  of  the  claim  to  the 
4th  of  January,  1859.  Under  this  order  the  sheriff  received  from  Elmore 
8/.  5b.  for  possess  ion- money. 

At  the  plaintiff's  request,  his  brother,  George  Lewis,  was  employed 
by  the  sheriff  as  the  auctioneer  to  sell  the  property  which  had  been  so 
seized  in  execution,  and,  on  the  7th  of  January,  1859,  Lewis  sold  the 
same,  by  private  contract,  tc  one  Dingley,  for  351.  10s.  On  the  same 
day,  and  about  one  hour  and  a  half  after  the  sale  to  Dingley,  the  sheriff 
(who  had  been  ruled,  on  the  30th  of  December  previous,  to  return  the 
writ  of  fi.  fa.),  inadvertently,  and  in  ignorance  of  the  sale  to  Dinglej, 
returned,  as  stated  in  the  declaration,  that  he  had  seized  goods  of  the 
value  of  20/.,  and  that  the  same  were  in  hand,  unsold  for  want  of  buyers. 
The  plaintiff,  on  the  next  day,  viz.,  the  8th  of  January,  issued  the  writ 
of  venditioni  exponas,  to  which  the  sheriff  made  the  return  set  out  in 
the  declaration.  Besides  the  sum  of  22/.  which  had  been  paid  out  of 
the  proceeds  of  the  sale  for  rent  due  to  the  landlord  of  the  premises  in 
St.  Ermin  8  Hill,  there  was  48/.  owing  for  rent  to  the  landlord  of  the 

t remises  in  Chapel  Street.  It  was  avTmitted,  however,  that  the  sheriff 
ad  no  right  to  retain  the  sura  of  5/.  for  possession-money,  as  it  appeared 
by  his  return  he  had  done,  but  that  he  ought  to  have  allowed  for  the  8/. 
5s.  received  from  Elmore,  and  he  should  therefore  have  deducted  only 
1/.  15s.  for  possession-money. 
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On  behalf  of  the  defendants,  it  was  contended  at  the  trial  that  thia 
iraa  immaterial,  aa  there  whs  a  larger  sum  than  this  S/.  5«.  due  for  rent, 
irhich  would  have  to  be  paid  before  the  pIsiintilT  would  be  entitled  to 
receive  anything  under  his  execution.  There  were  other  charges  of  mis- 
conduct against  the  defendants,  but  they  were  not  8ub*>Cu^tiated ;  and  it 
is  unnecessary  to  allu<le  to  them  for  the  purposes  of  this  report.  Thero 
was  no  evidence  of  the  expense  of  issuing  the  writ  of  venditioni  exponas, 
and  the  jury  found  that  the  phiintiff  was  not  damaged  by  whnt  had 
occi'rred.  A  verdict  was  then  given  for  the  defendants,  with  leave  re- 
served to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for  SL  t>8. 

A  rule  nisi  was  afterwards  obtained  for  a  new  trial,  on  the  ground 
that  the  learned  judge  had  misdirected  the  jury  in  not  directing  them 
that  the  phtintiif  was  entitled  to  the  expense  of  suins  out  the  writ  of 
venditioni  exponas,  or  to  enter  a  verdict  for  the  plaintiff  for  the  sum  of 
8/.  58.  in  respect  of  possession-money  which  had  been  paid  under  the 
order  barring  Elmore's  claim. (a) 

Hawkin%  and  Quain  showed  cause  (November  9  and  10). — The  plain- 
tiff gave  no  evidence  of  any  damage  having  been  sustained  by  him,  by 
reason  of  the  return  to  the  writ  of  fi.  fa.  not  being  true.  The  return 
was  not  wilfully  false,  for  the  sheriff  was  not  aware  of  the  sale  by  the 
auctioneer  at  the  time  he  made  the  return.  The  plaintiff,  on  the  other 
hand,  must  have  been  aware  from  the  auctioneer,  who  was  his  brother, 
of  the  sale  which  had  actually  taken  place,  at  the  time  he  sued  out  the 
writ  of  venditioni  exponas.  There  was,  then,  clearly  no  necessity  for 
his  suing  out  such  writ;  besides,  no  evidence  was  given  at  the  trial  of 
the  cost  of  such  writ ;  and  the  learned  judge  was,  therefore,  not  bound 
to  tell  the  jury  that  they  ought  to  find  some  damage,  at  least  to  the 
extent  of  the  costs  incurred  in  issuing  that  writ.  Tiien,  with  respect  to 
the  charge  of  5/.  improperly  made  by  the  sheriff  for  possession- money. 
There  was  a  claim  by  the  landlord  against  these  goods  greatly  exceed- 
ing that  sum,  so  that,  under  no  circumstances,  could  the  plaintiff  have 
been  entitled  to  have  received  any  of  the  proceeds  of  the  execution. 
What  damage,  then,  has  the  plaintiff  sustained  by  this?  It  is  subuiitted, 
that  the  sheriff  is  not  precluded  by  his  return  from  setting  up  the  rent 
which  was  due  in  answer  to  this  action.  The  case  of  Remmett  v. 
Lawrence,  15  Q.  B.  1004  (E.  C.  L.  R.  vol.  69),  is  strongly  in  point. 
There  the  sheriff  had  returned  that,  before  delivery  to  him  of  the  writ 
of  execution,  he  had  seized  goods  of  the  execution-debtor,  and  bad  applied 
them  in  payment  of  another  execution ;  and  that  there  were  no  other 
goods  of  such  debtor  to  levy  on,  and  it  was  held,  in  an  action  for  a  false 
return,  that  the  sheriff  was  not  estopped  from  such  return  from  showing 
that  the  goods  which  he  had  seized  were,  in  truth,  not  the  goods  of  the 
debtor,  but  of  a  third  person.  [Erle,  C.  J. — In  Field  v.  Smith,  2  M. 
k  W.  ^88,1  in  which  the  sheriff  was  held  to  be  bound  by  his  return,  the 
application  was  to  the  court  on  motion,  and  it  was  said  he  could  not,  ia 
the  particular  action  in  which  the  return  was  on  the  record,  contradict 
that  return ;  but  that  does  not  necessarily  apply  to  proceedings  in  an- 
other action.]  Yes ;  then  in  Remmett  t;.  Lawrence  the  return  amounted 
to  an  argumentative  return  of  nulla  bona,  and  that  case  is  an  authority 
to  show  that,  though  the  excuse  given  for  the  return  be  false,  yet  th0 

(a)  Tbo  rule  wu  obtftined  on  some  other  gronodr,  bat  these  were  aflerwards  abaodoned  by 
the  plaintilTs  counsel  daring  the  argomenl,  and  it  is  therefore  unnecessary  to  notice  theoL 
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return  may  be  good.  Damage  is  the  gist  of  an  action  for  a  false  return : 
Wylie  V.  Birch,  4  Q.  B.  666  (E.  C.  L.  R.  vol.  45),  and  Dawson  r.  The 
SherifFd  of  London,  2  Vent.  84,  89.  [Williams,  J. — In  Remmett  v. 
Lawrence,  Lord  Campbell,  G.  J.,  says :  '^  If  he  had  returned  that  he  had 
taken  Webb's  goods,  and  had  them  in  his  hands  for  want  of  buyers,  he 
would  have  been  estopped  from  denying  that  the  goods  were  Webb's- "3 
It  is  submitted  that  that  is  an  obiter  dictum  without  authority.  The 
sheriff  is  only  estopped  by  his  return  in  the  action  in  which  the  return 
is  made.  [Williams,  J. — Mildmay  v.  Smith,  2  Wms.  Saund.  343, 
shows  that  the  sheriff  is  bound  to  the  value  of  the  goods  which  he  has 
returned  them  to  be ;  and  Lord  Holt,  in  Clerk  t;.  Withers,  2  Ld.  Raym. 
1075,  is  to  the  same  effect.  In  the  notes  to  Wilbraham  v.  Snow,  2  Wms. 
Saund.  47  r,  the  form  of  the  writ  of  venditioni  exponas  is  given,  and  it 
appears  from  it  he  is  commanded  to  sell  absolutely  to  the  amount  at 
least  of  the  value  returned  by  him  to  the  writ  of  fi.  fa.  So  it  is  too 
strong  to  say  that  there  is  no  authority  in  favour  of  what  Lord  Campbell 
says  in  Remmett  v.  Lawrence.]  Here,  however,  the  sheriff  does  not  say 
he  has  levied,  and  has  a  balance  in  his  hands,  but  he  shows  how  he  dealt 
with  the  goods  seized,  so  as  to  leave  no  balance  applicable  to  the  plain- 
tiff's execution. 

Sjiddleston  and  Pearce^  in  support  of  the  rule  (November  12). — With 
respect  to  the  return  made  by  the  sheriff  to  the  writ  of  venditioni  ex- 
ponas, it  is  submitted  that  he  is  precluded  by  such  return,  and  cannot 
now  set  up  the  claim  of  a  landlord  which  had  never  been  made  in  fact, 
especially  after  having  deducted  221,  from  the  money  realized  by  the 
sale,  and  applied  the  same,  as  the  sheriff  states  in  his  return  he  has  done, 
in  payment  of  rent  due  to  the  landlord  of  the  premises  on  which  the 
goods  had  been  seized.  The  plaintiff,  after  such  a  return,  naturally 
comes  prepared  at  the  trial  to  meet  only  a  claim  for  rent  to  the  amount 
stated  in  that  return ;  he  is  not  prepared  to  meet  a  claim  in  respect  of 
rent  to  a  larger  amount.  The  sheriff,  therefore,  should  not  be  allowed 
to  set  up  such*  additional  claim.  Had  the  sheriff  applied  within  a  rea- 
sonable time  afterwards  to  have  amended  his  return,  he  might  hare 
obtained  permission  to  do  so,  and  made  the  requisite  amendment ;  but 
the  case  of  Wylie  v,  Pearson,  1  Dowl.  P.  C.  (N.  S.)  807,  shows  that  the 
court  will  even  refuse  that  permission  where  it  is  not  asked  for  until 
after  an  action  for  a  false  return  has  been  brought.  [Erle,  C.  J. — The 
sheriff  there  was  under  terms  to  take  short  notice  of  trial.]  Where, 
however,  the  return  is  not  amended,  the  sheriff  cannot  dispute  its  cor- 
rectness ;  it  is  conclusive  against  him :  Com.  Dig.  tit.  Rttum^  G,  and 
in  Woodgate  v.  KnatchbuU,  2  Term  Rep.  148,  which  was  an  action 
against  the  sheriff  for  taking  greater  fees  than  allowed  by  the  statute 
24  Eliz.  c.  4,  Buller,  J.,  says :  '^  I  think  the  return  made  by  the  sheriff 
is  decisive  against  him,  for  by  that  he  has  adopted  the  act  of  the  bailiff 
as  his  own,  and  has  insisted  on  the  right  to  retain  that  sum  which  has 
been  deducted  by  the  bailiff  in  executing  the  writ."  So  Shaw  v.  Simp- 
son, 1  Ld.  Raym.  184,  and  Field  v.  Smith,  are  authorities  that  the 
sheriff  is  concluded  by  his  return.  [Williams,  J. — In  Field  v.  Smith 
the  application  was  to  the  discretionary  powers  of  the  court  over  their 
own  officer ;  it  was  not  a  case  of  strict  legal  rights.]  In  Remmett  v. 
liawrence,  which  is  relied  on  by  the  other  side,  Lord  Campbell  says : 
*'  To  say  that  a  sheriff  is  bound  by  returning  that  be  has  the  money,  is 
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a  very  different  proposition  from  saying  that  he  is  boand  by  whatever  he 
alleges  by  way  of  special  excuse."  [Crowder,  J. — Here  the  false 
return  is  not  as  to  the  amount  the  sheriff  has  seized,  but  as  to  the  excuse 
he  makes  for  not  paying  it  to  the  plaintiff.]  There  is  no  pretence  for 
saying  that  the  sheriff  ever  thought  of  paying  more  rent  than  the  22/. 
mentioned  in  the  return.  With  respect  to  the  return  to  the  writ  of  fi. 
fa.,  it  is  submitted,  tht  the  learned  judge  was  wrong  in  his  direction  to 
the  jury,  and  that  there  ought,  therefore,  to  be  a  new  trial.  There  had 
been  a  sale,  and  the  return  of  the  goods  remaining  in  the  hands  of  the 
sheriff  for  want  of  buyers  was  clearly  a  false  return.  The  plaintiff  was 
damnified,  at  least  to  the  extent  of  the  expense  he  was  put  to  in  suing 
out  the  writ  of  venditioni  exponas ;  but,  according  to  the  case  of  Barker 
V.  Green,  2  Bihg.  817  (E.  C.  L.  R.  vol.  9),  as  there  was  a  breach  of 
duty,  the  law  would  presume  the  plaintiff  had  sustained  some  dapiage, 
and  he  was  therefore,  at  all  events,  entitled  to  nominal  damages. 

Cur,  adv.  vult. 
Erle,  C.  J.,  now  delivered  the  following  judgment. — This  was  an 
action  against  the  sheriff  on  several  charges  of  misconduct  in  executing 
a  writ  of  fieri  facias  at  the  suit  of  the  plaintiff.  After  a  long  trial,  all 
the  charges  proved  to  be  unfounded,  except  those  that  were  the  subject 
of  this  rule,  which  is  either  for  a  new  trial  for  misdirection  or  to  enter 
the  verdict  for  the  plaintiff  for  3/.  08.  The  new  trial  was  moved  for  a 
supposed  misdirection  in  not  ruling  that  there  must  be  some  damages 
given  for  a  writ  of  venditioni  exponas  issued  by  the  plaintiff.  But,  con- 
sidering the  circumstances  under  which  the  writ  was  issued,  as  proved 
in  evidence  on  the  trial,  we  are  of  opinion  that  the  judge  was  right  in 
refusing  to  direct  the  jury  to  find  some  damages  on  this  ground  for  the 
plaintiff.  The  second  question,  whether  the  verdict  should  be  entered 
for  the  plaintiff  for  &L  5«.  for  an  excess  of  charge  for  possession-money, 
arises,  because  it  appeared  that  on  an  interpleader  summons  one  Elmore 
had  paid  SI,  58,  for  a  certain  time  of  possession,  and  on  the  return  it 
appeared  that  the  defendants  had  retained  the  same  sum  from  the  pro- 
ceeds of  the  sale  under  the  levy  for  the  same  time.  It  was  proved,  on 
the  trial,  that  the  premises  on  which  the  seizure  took  place,  consisted  of 
two  bouses  held  under  two  landlords  in  respect  of  which  two  different 
claims  for  rent  were  made  and  proved,  which  together  exceeded  the 
whole  value  of  the  proceeds  of  the  goods.  It  is  not  necessary  to  give 
an  opinion  on  the  points  that  were  made  respecting  the  binding  effect 
of  a  sheriff's  return  according  to  some  strong  authorities  that  were 
referred  to ;  for  since  the  passing  of  the  statute  of  Anne,  relating  to 
rent,  th«  doctrine  has  been  qualified  to  this  extent,  that  the  sheriff  in 
his  return  to  a  writ  of  venditioni  exponas,  or  in  his  defence  to  an  action 
for  not  paying  over  the  proceeds  of  the  goods  when  sold,  may  rely  on 
that  statute  and  show  that  he  has  done  no  more  than  his  duty  under  the 
statute,  in  paying  over  the  whole  proceeds  to  the  landlord.  And  the 
facts  of  this  case  show  that  he  might  have  done  so  here,  and  that  there- 
fore, in  truth,  none  of  the  proceeds  were  due  to  the  plaintiff'  and,  con- 
sequently, that  the  false  return,  which  is  the  subject  of  the  third  breach, 
was  not  injurious  and  not  a  cause  of  damage  to  the  plaintiff,  and  so 
(according  to  Wylie  v.  Birch)  not  a  cause  of  action.  As  therefore  none 
of  the  other  alleged  breaches  of  duty  were  sustained  in  evidence,  the 
verdict  for  the  defendants  was  right.     As  to  the  argument  founded  on 
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A  sopposed  estoppel,  according  to  the  doctrine  explained  in  the  case  of 
Pickard  v.  Sears,  6  Ad.  &  E.  469  (E.  C.  L.  K.  vol.  3S),  the  case  of 
Bemmett  v.  Lawrence  is  a  direct  authority  in  favour  of  the  sheriff  to 
support  this  defence ;  and  acting  on  it  we  decide  that  the  rule  should  be 
discharged.  Rule  discharged^ 


PATTON  V.  GORDON.    Jan.  12,  1860.(a) 

The  defendant  haTing  been  arrested  nnder  a  capias  endorsed  for  the  amonnt  of  the  debty  therar 

upon,  in  lieu  of  giving  bail,  deposited  with  the  sheriff  the  said  amount,  and  10^.  for  eoela. 

He  did  not  put  in  and  perfect  special  baily  or  pay  the  additional  sum  of  10/.  under  the  7  4  8 

G.  4,  c.  7i|  s.  2,  as  further  security  for  eosts,  but  went  abroad : 
The  court,  on  affidavit  stating  these  flwtSi  and  showing  that  judgment  had  been  duly  signedp 

allowed  the  plaintiff  to  take  the  money  out  of  court;  the  rule  to  be  served  at  the  defenUant'a 

last  known  place  of  abode,  or  his  attorney,  if  known ;  otherwise  to  be  stuck  up  iu  the  mnator's 

office. 
Stmble,  such  an  application  ought  to  be  made  at  chambers. 
The  practice  as  stated  in  1  Chitty's  Arohbeldi  by  Prentice,  8S1,  that  such  a  motion  mual  to 

made  iu  the  MX  court»  is  not  corrects 

Thrupp  moved  herein  for  a  rule  to  show  cause  why  two  sums  of  money 
amounting  respectively  to  37Z.  13«.  6(f.,  amount  of  debt  sued  for,  and 
10/.  for  costs,  which  had  been  paid  into  court  in  lieu  of  bail,  should  not 
be  taken  out  of  court  by  the  plaintiff.  It  was  an  action  for  goods  sold 
and  delivered.  The  defendant  was  arrested  under  a  writ  of  capias 
endorsed  for  bail  for  the  sum  of  37/.  13«.  6(/.,  and  in  lieu  of  giving  bail 
he  deposited  with  the  sheriff's  officer  the  said  sum,  and  a  farther  sum 
of  lOZ.  for  costs.  Bail  has  not  been  put  in,  nor  has  the  further  sum  of 
10/.  required  by  the  statute  been  paid  into  court.  The  defendant  has 
quitted  the  country.  Judgment  has  been  duly  signed.  The  affidavit 
of  John  Johnson  made  herein  stated  that  defendant  was  arrested  by  an 
officer  of  the  sheriff  of  Hants,  on  the  12th  November,  1859,  by  writ  of 
capias  issued  out  of  this  court,  and  endorsed  for  bail  for  the  sum  of  87/. 
13«.  6(2.,  by  an  order  of  Martin,  B.,  dated  11th  November,  and  that 
said  defendant  thereupon,  in  lieu  of  giving  bail  to  the  said  sheriff,  depo- 
sited with  the  sheriff's  officer  the  said  sum  of  87/.  139.  6(/.,  together 
with  a  further  sum  of  10/.  to  answer  costs ;  that  the  said  several  sums 
have  been  paid  into  court ;  that  bail  has  not  been  put  in  in  this  action 
for  the  defendant,  nor  has  a  sum  of  10/.,  in  addition  to  the  said  two 
several  sums  above  mentioned,  been  paid  into  court  under  the  statute  in 
that  case  made  and  provided ;  that  final  judgment  in  the  action  waa 
signed  on  the  1st  December  last.  Then  came  the  affidavit  of  Martell, 
officer  to  the  sheriff  of  Hants,  which  stated  that  defendant  was  arrested 
by  him  at  suit  of  plaintiff:)  (here  followed  a  recital  of  the  facts,  as  stated 
in  the  above  affidavit) ;  that  defendant  is  an  officer  on  board  her  Majes- 
ty's ship  Arrogant,  which  vessel  was  under  orders  to  sail  to  West  Coast 
of  Africa,  and  that  she  sailed  to  West  Coast  of  Africa  on  17th  Novem- 
ber, 1859,  and  that  defendant  quitted  England  and  sailed  with  her  on 
that  day.  [Willes,  J. — Is  not  this  more  properly  a  case  for  cham- 
bers? There  is  a  case  in  the  Exchequer  where  the  court  said  that 
such  an  application  as  this  ought  to  be  made  in  chambers.]     The  nxU 

(a)  1  L.  T.  N.  S.  296. 
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is  stated  in  positive  terms  in  1  Chitty's  Archbold  821,  10th  edit.,  by 
Prentice.  It  is  there  said,  ''  in  case  of  a  judgment  for  the  plaintiff,  the 
money  still  remaining  in  court,  application  must,  it  seems,  be  made  to 
the  court  in  term  time,  and  a  judge  at  chambers  cannot  entertain  such 
an  application."  [Erlb,  C.  J. — I  am  of  opinion  that  that  which  the 
court  in  such  a  case  as  this  may  do,  primS  facie  a  judge  at  chambers 
may  do.     We  have  no  doubt  you  will  be  safe  after  coming  here  if  we 

Srant  this  rule;  but  cause  should  be  shown  at  chambers  within  four 
ays.]    Then  it  is  prayed  that  sticking  up  the  rule  in  the  master's  office 
may  be  sufficient. 

By  the  Court. — The  rule  may  go.  Service  to  be  made  at  the  last 
place  of  abode  of  the  defendant  or  on  his  attorney  if  known ;  if  not, 
the  rule  to  be  stuck  up  in  the  office  of  the  master. 

Rule  accordingly. 


SAUNDERS  V.  THE  LONDON  AND  NORTH  WESTERN  RAIL- 
WAY COMPANY.     AprU  16,  1860.(a) 

It  is  not  Buffioient  groand  for  distarbing  a  rordict  for  heavy  damages  given  by  a  jary  for  injary 
iiutained  in  a  collision  upon  a  railiray,  that  the  plaintiff,  who  had  been  advised  by  medical  men 
to  abstain  entirely  from  basinesi  for  a  considerable  time,  did  not  act  npon  such  advice  (though, 
if  he  had,  the  evidenoe  was  that  he  would  permanently  recover),  but  resumed  his  business 
shortly  after  the  accident,  even  though  the  effect  might  be  to  rehdo^  permanent  an  ailment 
which  otherwise  would  have  been  only  temporary.  The  question  of  damages  is  entirely  within 
the  province  of  the  jury,  and  the  oourt  will  not  in  such  a  ease  interfere  with  their  finding 
npon  it. 

This  was  an  action  to  recover  damages  from  the  defendants  for 
injuries  sustained  by  the  plaintiff  in  a  collision  on  the  defendants'  line. 
The  defendants  did  not  deny  that  the  accident  was  occasioned  by  their 
negligence,  but  allowed  judgment  to  go  by  default.  A  writ  of  inquiry 
issued,  and  the  damages  were  assessed,  before  the  sheriff  by  a  special 
jury,  at  2600Z. 

The  Solicitor-Q-eneral  {J.  Simon  with  him)  now  moved  on  behalf  of 
the  defendants  for  a  rule  calling  on  the  plaintiff  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  writ  of  inquiry  issued  on  the 
ground  that  the  damages  were  excessive.  The  plaintiff  was  a  barrister 
on  the  Northern  Circuit.  On  the  21st  January,  1859,  he  was  travelling 
in  a  first-class  carriage  on  the  defendants'  line  near  Liverpool  with 
another  passenger  in  the  same  compartment,  when  a  collision  happened 
which  threw  the  two  passengers  with  great  violence  against  each  other, 
and  resulted  in  serious  injuries  to  both.  The  plaintiff's  income  for  the 
year  preceding  the  accident  was  420/.,  his  professional  expenses  amounted 
to  180/.,  leaving  a  net  surplus  of  about  300/.  The  jury  acting,  as  it  is 
contended,  upon  some  serious  misapprehension  both  m  regard  to  the 
nature  and  amount  of  the  injury,  gave  the  plaintiff  a  sum  equal  to  an 
annuity  of  200/.  per  annum  for  life.  There  was  nothing  in  the  condition 
of  the  plaintiff  after  the  accident  from  which,  according  to  the  medical 
evidence,  he  would  not  recover  if  he  would  take  sufficient  rest.  The 
injury  was  a  shock  to  the  nervous  system,  and  the  doctors  consulted 
advised  plaintiff  to  abstain  from  business  for  full  two  years ;  the  plain- 
tiff, however,  had  disregarded  that  advice,  abstaining  from  his  work 

(a)  3  L.  T.  N.  S.  163. 
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only  about  fourteen  days,  and  this  circumstance  aggravated  his  ailment. 
Had  the  medical  advice  been  followed  the  plaintiff  would  only  have 
suffered  temporary  inconvenience ;  and  if  by  his  obstinacy,  or  his  neglect 
to  act  upon  medical  advice,  he  had  rendered  the  injury  of  a  permonent 
character,  the  company  are  not  responsible  and  should  not  be  compelled 
to  pay  for  it.  Under  these  circumstances  it  is  submitted  the  court 
should  grant  this  rule. 

Erlk,  G.  J. — I  am  of  opinion  that  there  should  be  no  rule  in  this 
case.  It  was  a  question  peculiarly  in  the  province  of  the  jury ;  and  1 
cannot  make  out  that  the  jury  were  in  any  way  misled  in  a  matter  of 
law,  or  that  they  misapprehended,  or  mistook  the  value  of,  the  evidence. 
It  is  impossible  for  any  one  to  say  positively  whether,  if  the  plaintiff 
had  acted  on  the  advice  of  the  medical  men,  and  had  abstained  for  a 
considerable  time  from  his  professional  labours,  the  depression  of  mind 
resulting  from  that  circumstance  might  not  have  been  more  injurious 
than  his  continuing  in  his  work;  and  really  it  ought  not  to  be  brought 
against  him  that  he  continued  to  work,  and  maintain  his  position  in  the 
profession.     I  therefore  am  of  opinion  that  the  rule  should  be  refused. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion,  and  have  nothing  to 
add. 

Byles,  J. — I  am  of  the  like  opinion.  I  remember  two  cases  which 
were  tried  where  the  injury  sustained  was  a  shock  to  the  nervous  sys- 
tem, as  in  the  present  instance ;  in  one  a  jury  gave  2000Z.  damages, 
and  in  the  other  15002. ;  but  no  attempt  was  made  in  either  case  to  dis* 
turb  the  verdict. 

Keating,  J.,  concurred.  Rule  refused 


» 


BECK  V.  DENBIGH.    April  17,  1860.(a) 

A  threat  to  diitrain  and  seU  fixtures  is  not  actionable ;  and  in  an  action  commenced  alter  seizon 
and  before  sale,  evidence  of  what  was  sold  after  action  is  not  admissible  to  show  the  intent 
with  which  the  fixtures  were  said  to  be  seised. 

S.  Temple,  Q.  C,  moved  for  a  rule  calling  upon  the  defendants  to 
show  cause  why  the  verdict  for  the  defendants  should  not  be  set  a^ide 
and  a  new  trial  had,  on  the  ground  of  the  improper  rejection  of  evidence, 
misdirection,  and  that  the  verdict  was  against  the  evidence.  The  action 
was  brought  against  the  defendants,  who  were  brokers  employed  by  the 
plaintiff's  landlord  to  distrain  for  rent.  They  seized  the  plaintiff's 
goods  on  the  3d,  lotted  them  on  the  4th  or  5th,  and  put  up  handbills  on 
the  house  and  in  the  town  giving  notice  of  a  sale.  The  sale  took  place 
on  the  10th.  To  prevent  a  sale  of  the  goods,  the  plaintiff's  attorney 
issut'ii  a  writ  in  this  action  on  the  8th.  The  declaration  contained 
counts  for  an  excessive  distress,  trespass  and  trover.  At  the  trial,  evi- 
dence was  given  to  show  that  the  defendants  when  they  entered  the 
house  on  the  3d,  purported  to  seise,  and  said  that  they  seized  everything 
on  the  premises,  and  took  possession  of  everything  there,  including  fix- 
tures. Evidence  of  what  was  actually  sold  on  the  10th  was  tendered, 
in  order  to  prove  that  fixtures  were  sold,  so  as  to  show  the  animus  or 
intention  which  the  defendants  had  in  saying  that  they  seized  all  the 

(a)  2  L.  T.  N.  S.  154,  29  L.  J.  0.  P.  27«;  6  Jnr.  N.  S.  W8. 
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goods  on  the  premises.  This  evidence,  Blackburn,  J.,  before  wliora  the 
cause  was  tried,  rejected  as  inadmissible,  as  being  evidence  of  what  took 
place  after  the  action  was  commenced.  [Willes,  J. — You  can't  seize 
a  fixture,  so  as  to  commit  a  trespass,  by  merely  saying  that  you  seize 
it.J  It  is  submitted  that  as  soon  as  they  said  that  they  seized  the  goods, 
the  occupier  of  the  house  would  not  be  justified  in  taking  down,  for 
instance,  a  chimney-piece.  [Erlk,  C.  J. — The  tenant  might  take  it 
down.]  He  would  be  liable  to  an  action  for  so  doing.  Secondly,  the 
learned  judge  told  the  jury  that  the  handbill  was  evidence  that  they  had 
seized  all  the  property  on  the  premises.  It  is  submitted  that  he  ought 
to  have  put  it  stronger,  and  to  have  told  them  that  the  putting  the 
handbill  on  the  house,  and  placing  the  men  inside,  was  a  seizure  of  tho 
whole  and  an  actual  conversion,  so  as  to  support  the  count  in  trover. 
Thirdly,  the  verdict  was  against  the  evidence. 

Erle,  C.  J. — I  am  of  opinion  that  there  was  no  misdirection  on  the 
ground  of  exclusion  of  evidence.  The  seizure  took  place  on  the  3d  of 
October,  the  action  was  commenced  on  the  8th,  and  the  sale  took  place 
on  the  10th.  The  contention  by  Mr.  Temple  was,  that  the  sale  on  tho 
10th  might  be  given  in  evidence,  to  be  coupled  with  the  declaration  of 
the  broker  that  he  had  distrained  the  articles,  and  with  the  handbill 
giving  notice  of  the  sale,  for  the  purpose  of  showing  the  animus  of  tho 
parties.  Now  no  action  would  lie  for  the  animus  or  intention  to  do  the 
wrong.  Suppose  the  tenant  had  chosen  to  do  any  act  of  ownership  in 
respect  of  the  fixtures  seized,  could  the  landlord  have  maintained  an 
action  against  him  for  so  doing  ?  I  am  clearly  of  opinion  that  he  could 
not.  The  action  would  be  one  of  rescous.  It  is  laid  down  in  Comyn'a 
Digest,  no  action  will  lie  for  rescuing  goods  not  distrainable  by  law,  and 
that  rule  is  supported  by  Owen  v,  Leo,  3  Bing.  470  (E.  C.  L.  R.  vol.  11). 
Therefore  the  intention  to  take  the  goods  expressed  in  the  words  used 
at  the  time  of  the  seizure,  and  in  the  handbill,  though  carried  out  after 
action  brought,  is  not  a  cause  of  action.  As  to  the  count  in  trover,  I 
think  the  direction  was  correct.  On  the  point  of  the  verdict  being 
against  the  evidence,  we  will  consult  Blackburn,  J. 

Willes,  J. — I  am  of  the  same  opinion.  There  was  a  locus  penitentise 
until  the  fixtures  were  physically  seized,  and  I  think  fixtures  cannot  be 
seized. 

Btles,  J. — I  am  of  the  same  opinion.  All  that  was  made  out  was  a 
threat  to  do  something  illegal,  and  that  which  was  threatened  to  be  done 
was  not  done  till  after  action  brought. 

Keating,  J.,  concurred.  As  to  the  misdirection,  rule  refused. 


RIPLEY  V.  LORDAN.    April  18,  1860.(a) 

The  proper  coDstmction  of  an  agreement  to  make  a  machine  "for  cutting  glue  pieces  accorJing 
to  drawing,  Ac.,  etrong  and  sonnd  workmanship,  to  the  approval  of  A.,"  ii,  that  tho  approval 
of  A.  is  to  be  as  to  the  strength  and  workmanship  of  the  machine,  not  as  to  its  efficiency  for 
cutting  glue  pieces. 

This  was  an  action  on  the  common  counts  to  recover  the  price  of  a 
machine  made  for  the  defend-^nt  by  the  plaintiff. 

(a)  2  L.  T.  N.  S.  I5i,  C  Jur.  1078. 
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Fleas. — 1.  Nunqoara  indebitatus.     2.  Payment  before  action. 

The  cause  was  tried  at  the  first  Middlesex  sittings  in  Hilary  Term, 
1859,  when  a  verdict  was  found  for  the  plaintiff  for  20Z. ;  but  ia 
Michaelmas  Term  last  the  verdict  was  set  aside  and  a  new  trial  granted, 
on  the  ground  that  the  verdict  was  against  evidence.  The  cause  again 
came  on  to  be  tried  before  Byles,  J.,  at  the  second  sittings  for  Middle- 
sex in  Hilary  Term,  1860,  when  a  verdict  was  again  found  for  the 
plaintiff  for  282.  In  the  same  term  a  rule  nisi  was  granted  to  set  aside 
that  verdict  and  for  a  new  trial,  on  the  ground  of  misdirection.  The 
alleged  misdirection  consisted  in  the  learned  judge's  construction  of  the 
following  document  written  by  the  plaintiff: — 

^'  Abraham  Ripley  hereby  agrees  to  make  for  Mr.  J.  Lordan  a  double- 
cutting  machine  for  cutting  glue  pieces  according  to  drawing,  for  the 
sum  of  20Z.  Strong  and  sound  workmanship  to  the  approval  of  Mr. 
Jeffries."  The  jury  having  found  that  there  was  a  drawing,  and  that 
the  machine  was  made  according  to  the  drawing,  the  learned  judge  said : 
*^  I  think  that  '  to  the  approval  of  Jeffries'  applies  only  to  soundness 
and  workmanship.  Is  that  your  opinion?'*  and  the  jury  answering 
"  Yes,"  he  said,  "  Then  the  verdict  is  for  the  plaintiff,"  and  this  was 
the  misdirection  complained  of.  The  defendant  required  the  machine 
for  the  purpose  of  cuttiog  glue  pieces  in  a  particular  manner,  which  be 
gave  evidence  at  the  trial  that  the  machine  was  not  adapted  to  do  in  a 
satisfactory  manner,  and  that  it  was  useless  for  the  purpose  of  bii 
business.  Jeffries  was  a  mutual  friend  of  both  parties,  and  an  engineer; 
but  there  was  no  evidence  that  he  was  conversant  with  the  defendant's 
business. 

Huddle9ton^  Q.  C,  and  Chamock^  showed  cause  against  the  rule, 
citing  Chanter  v.  Hopkins,  4  M.  &  W.  899.t 

Granty  for  the  defendant. — This  case  is  distinguishable  from  that. 
[Byles,  J. — The  point  here  is  not  the  same  as  that  in  Chanter  v.  Hop- 
kins. The  question  narrows  itself  to  this, — was  I  right  in  construing 
this  writing ;  or  is  it  only  contracts,  deeds,  and  solemn  instruments  that 
are  for  the  construction  of  the  judge  ?]  It  is  laid  down  that  all  writings 
are  for  the  construction  of  the  judge  (Taylor  Evid.  sect.  36)  when  once 
the  meaning  of  the  words  used  is  ascertained ;  but  here  the  effect  of  the 
mode  in  which  the  point  was  left  to  the  jury  was  to  exclude  from  them 
the  consideration  of  the  previous  discourse  and  negotiations  between  the 
plaintiff  and  defendant,  which  they  ought  to  have  had  in  order  to  explain 
the  meaning  of  the  word  '^  strong,"  which  is  a  relative  term,  and  means 
strong  enough  for  effecting  the  defendant's  purpose;  and  this  the 
machine  was  shown  not  to  be.  Even  if  the  writing  had  been  a  complete 
contract,  signed  by  both  parties,  and  purporting  to  contain  all  the  terms 
of  the  engagement,  evidence  aliunde  would  have  been  admissible  to 
explain  the  meaning  of  the  terms :  (Grant  v.  Maddox,  15  M.  k  W.  737. )t 
This  writing,  together  with  other  facts  detailed  in  the  evidence, — ^as  the 
plaintiff's  offer  to  make  the  engine  for  201.  that  would  cut  five  tons  of 
glue  pieces  in  a  week,  and  the  defendant's  acceptance  of  that  offer, — 
ought  lo  have  been  left  to  the  jury,  from  which  to  make  out  the  entire 
contract.  The  intention  of  the  parties  must  have  been  that  the  machine 
should  be  such  a  one  as  should  be  efficient  for  the  purposes  of  the 
defendant's  business,  and  that  Jeffries  should  approve  of  it  on  this  vieW| 
or  the  defendant  should  not  be  liable  to  pay  for  it. 
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Erle,  C.  J. — The  qaestion  is,  what  is  the  proper  construction  to 
put  on  this  instrument ;  and  I  must  say  I  think  that  the  construction 
put  by  the  learned  judge  at  the  trial  ^vras  correct.  I  agree  in  thinking 
that  the  approval  was  as  to  the  strength  and  workmanship,  and  not  as 
to  the  efficiency  of  the  machine ;  and  therefore  the  rule  must  be  dis- 
charged. 

The  other  judges  concurred.  Rule  discharged. 


ANGELL  V.  OODEEN,  and  in  the  Matter  of  ANGELL,  one,  &c. 

May  5,  1860.(a) 

The  court  trUl  not,  on  moUoD,  interfere  to  compel  an  attomej  to  paj  oounsers  feea. 

Prentice,  the  last  day  of  Hilary  Term,  had  obtained  a  rule,  calling 
on  the  plaintiff  to  show  cause  why  he  should  not  repay  to  the  defend- 
ant, or  pay  to  Mr.  Serjeant the  sum  of  191.  1«.  6rf.,  together 

with  the  costs  of  the  application. 

It  appeared  from  the  affidavits  that  the  plaintiff  had  been  the  attorney 
for  the  defendant,  who  was  the  Moulvie  of  the  King  of  Oude,  and  had 
conducted  certain  legal  and  equitable  proceedings,  in  which  the  balance 
of  his  bill  of  costs  amounted  to  246/.  1$,  The  present  action  was 
brought  by  him  in  person,  against  the  defendant,  to  recover  the  balancci 
and  having  been  referred  to  one  of  the  Masters  of  the  Court,  a  certifi- 
cate was  granted  for  the  whole  amount,  which,  together  with  the  costs 
of  the  action  and  reference,  had  been  paid  by  the  defendant.  In  some 
of  the  bills  of  costs  which  were  before  the  Master  in  this  reference^  cer- 
tain sums  were  charged  as  counsel's  fees,  which  the  plaintiff  swore  had 
been  p»id,  and  produced  the  briefs,  duly  signed.  The  defendant  having 
been  informed  by  a  third  person  that  the  learned  serjeant  had  stated 
that  certain  fees  were  still  owing  to  him  by  the  plaintiff,  made  the  affi- 
davit on  which  the  present  rule  was  obtained. 

The  plaintiff,  in  answer,  swore  that  all  the  fees  in  the  bills  of  costs 
before  the  Master  had  been  paid,  and  that  the  balance  due  to  the  learned 
Serjeant  was  for  fees  for  other  business,  not  within  the  taxed  bills  in 
question. 

Lush  and  Pearce  showed  cause. — This  rule  was  obtained  in  its  present 
form  by  misleading  the  court.  It  is  not  a  matter  in  which  the  court 
will  interfere.  The  Master  was  satisfied  of  the  correctness  of  the  plain- 
tiff's claim  in  the  reference.  The  briefs,  with  the  counsel's  receipt  on 
them,  were  produced  before  him  as  vouchers  that  the  fees  had  been  duly 
paid ;  and  the  plaintiff,  in  his  affidavits,  now  swears  that  all  the  sums 
charged  for  in  the  bills  before  the  Master  have  been  paid. 

Edwin  James  and  Prentice^  contri. — The  plaintiff  does  not  answer 
the  charge.  The  rule  is  specific,  calling  on  him  to  show  cause  why  he 
should  not  pay  the  sum  of  19/.  \s,  6i.  He  does  not  swear  that  he  has 
paid  that  sum.  [Erle,  G.  J. — We  will  not  grant  a  rule  the  object  of 
which  is  to  compel  an  attorney  to  show  cause  why  he  should  not  pay 
foes  to  a  barrister.  Byles,  J. — If  you  can  make  out  that  the  plaintiff 
has  sworn  that  he  has  paid  the  money,  and  show  that  he  has  not  paid  it, 

(a)  30  L.  J.  C.  P.  227;  S  Jar.  N.  8.  1373. 
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that  is  a  dilTerent  case.]  The  rule  has  been  obtained  ac^ainst  the  plain- 
tiff  as  an  oflScer  of  the  court.  The  defendant  swears  that  the  plaintiff^ 
as  an  attorney,  has  received  a  sum  of  money  to  pay  counsel,  and  the 
rule  asks  that  he  be  compelled  to  pay  it,  or  to  repay  it  to  the  defendant. 
If  the  court  will  not  interfere,  how  is  the  money  to  be  recovered  ?  The 
client  cannot  bring  an  action  to  recover  it.  The  learned  serjeant  is 
willing  to  make  an  affidavit  of  the  facts  relating  to  himself,  if  the  court 
thinks  he  ought  to  do  so. 

Ekle,  C.  J. — We  are  all  of  opinion  that  this  rule  should  be  discharged. 
The  application  is  made  on  behalf  of  a  client  against  his  attorney,  as 
an  officer  of  this  court,  charging  him  with  gross  misconduct,  that  he 
bad  sworn  before  the  Master,  on  the  trial  of  a  cause  referred  to  the 
Master,  that  he  had  paid  all  the  fees  of  counsel  included  in  his  bill  of 
costs.  The  client  alleges  that  all  this  was  false,  and  that  the  fees  have 
not  been  paid.  In  short,  embezzlement  ai)d  perjury  is  the  charge,  which 
ought  to  be  made  with  caution  and  on  sound  grounds.  The  proceeding 
in  which  the  statement  was  made,  was  an  action  for  a  definite  balance 
of  2462.  Is.  That  action  was  referred  to  the  Master ;  it  was  his  duty 
to  inquire  whether  the  items  were  rightly  charged ;  he  has  found  that 
the  claim  was  sustained,  and  the  statement  now  questioned  was  made 
before  him.  With  reference  to  the  matter  that  the  plaintiff  is  now  called 
upon  to  answer,  he  swears  that  the  statement  he  made  before  the  Master, 
that  the  fees  charged  as  paid  were  paid,  is  correct;  and  he  refers  to 
documents  in  support  of  such  assertion.  A  party  called  upon  to  answer 
a  grave  charge  on  a  summary  application,  must  direct  his  attention  to 
the  charge,  and  answer  definitely.  That  the  plaintiff  has  done.  Another 
ground  now  taken  up  and  urged  upon  the  court,  as  a  reason  for  making 
this  rule  absolute,  is,  that  in  fact  there  is  a  balance  due  for  fees  to  the 
learned  counsel,  which,  according  to  the  plaintiff*s  own  statement,  have 
not  been  paid.  But  that  is  not  the  question  now  before  us ;  it  is  not 
the  accusation  the  plaintiff  is  now  called  upon  to  answer.  If  this  is  an 
attempt  to  ask  for  the  interference  of  this  court  to  compel  an  attorney 
to  answer  a  claim  of  counsel  for  fees  which  have  not  been  paid  in  fact, 
although  by  agreement  between  the  plaintiff  and  counsel's  clerk  they 
are  made  to  appear  to  have  been  settled,  this  court  would  never  have 
thought  of  interfering  in  this  summary  manner.  We  do  not  sanction 
the  attempt  to  have  this  rule  made  absolute  on  such  grounds.  It  may 
be  that  an  attorney  is  wrong  in  delivering  a  brief  with  the  fees  marked 
but  not  paid,  but  counsel  is  equally  wrong  in  accepting  it ;  still  no  one 
has  a  right  to  interfere  but  those  whose  pecuniary  interests  are  at  stake. 
This  is  not  a  matter  into  which  we  have  now  to  inquire.  The  charge 
against  the  plaintiff  fails ;  he  having  answered  what  was  brought  against 
him.  Looking  at  the  affidavits,  I  cannot  help  observing  that  this  sum- 
mary application  has  been  made  without  a  word  of  inquiry  on  the  part 
of  the  accuser  as  to  the  accuracy  of  the  report  which  seems  to  have  got 
about,  that  the  plaintiff  had  not  paid  counsel's  fees ;  it  has  been  brought 
forward  on  the  last  day  of  term,  when,  for  a  long  period,  there  was  no 
opportunity  of  answer.  It  also  appears  that  the  plaintiff,  having  acted 
for  the  defendant  in  proceedings  in  Chancery, — and  successfully,  for 
judgment  had  been  procured  in  his  favour, — there  was  due  to  him,  for 
money  out  of  pocket  and  loan,  the  sum  of  246/.,  which  was  not  paid  till 
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he  had  sued  and  got  judgment  and  execution.     The  charge  havix^ 
wholly  failed,  the  rule  ought  to  be  discharged,  with  costs. 
Btlbs,  J.J  and  Keating,  J.,  concurred.  , 

Rule  discharged,  with  costs.  • 


THE  PATENT  TYPE  FOUNDING  COMPANY  v.  RICHARDS. 

May  25,  1860.(a) 

Upon  an  order  for  the  delivery  of  further  particalare  of  breaches  in  an  action  for  the  infringe- 
ment  of  letters  patent  the  plaintifTa  enumerated  certain  instances,  and  added,  **  And  the  plain- 
ttfTs  state  tbeee  particular  instances  by  way  of  example  only,  and  not  so  as  to  preclude  them 
from  proving  any  of  the  infViDgements  mentioned  in  the  former  partieulara  of  br«aehei :" 

Hold,  that  that  clause  ffhould  be  struck  out  of  the  j>artieulan. 

This  was  an  action  for  the  infringement  of  a  patent. 

The  following  particulars  of  breaches  were  delivered  with  the  decla*- 
ration : — 

That  the  defendants  after,  &c.,  during  the  term,  did  make,  use,  exer- 
cise, and  put  into  practice  the  said  invention,  and  did  counterfeit,  imi- 
tate, and  resemble  the  said  invention,  and,  further,  during  the  same 
period  did  make  and  sell  large  quantities  of  type  manufactured  according 
to  the  specification  of  the  said  letters  patent,  and  divers  other  large 
quantities  in  imitation  of  the  invention  described  in  the  said  specifica- 
tion. 

An  order  was  afterwards  obtained  by  the  defendants  from  Keating, 
J.,  at  Chambers,  for  further  particulars,  which  were  delivered  as  fol- 
lows :— 

The  plaintiffs  say  more  particularly  that  the  defendants  infringed  the 
plaintiffs'  said  patent. 

First,  by  manufacturing  at  Edinburgh,  in  or  about  the  year  1858, 
ruby,  nonpareil,  minion,  and  two-line  letter,  and  other  type  termed 
**  extra  hard,"  and  then  selling  the  same  at  Edinburgh  to  the  proprietors 
of  the  Times  newspaper. 

Secondly,  by  selling  at  Bartlett's  Buildings,  Holborn,  in  the  city  of 
London,  in  or  about  the  said  year  1858,  to  the  proprietors  of  the  Times, 
other  ruby,  nonpareil,  minion,  and  two-line  letter  type. 

Thirdly,  by  selling  at  Bartlett's  Buildings  aforesaid,  to  the  proprie- 
tors of  Lloyd's  Weekly  Newspaper,  two-line  letter,  ruby,  minion,  non- 
pareil, and  other  type  termed  ^*  extra  hard." 

Fourthly,  by  the  sale  at  Bartlett's  Buildings,  in  the  autumn  of  1859, 
of  ruby  and  other  "  extra  hard"  type. 

Fifthly,  by  the  sale  at  Bartlett's  Buildings,  in  or  about  the  beginning 
of  the  present  year,  of  hard  type,  and  "  extra  hard"  type. 

And  the  plaintiffs  state  these  particular  instances  by  way  of  example 
only,  and  not  so  as  to  preclude  them  from  proving  any  of  the  infringe- 
inent»  mentioned  in  the  former  particulars  of  breaches. 

WebsteTy  in  moving  for  a  rule  calling  on  the  plaintiffs  to  show  cause 
why  they  should  not  deliver  better  particulars  of  breaches,  said: — I 
move  on  two  grounds :  first,  in  some  of  the  particulars  there  is  no  dis- 
tinct statement  of  times  or  persons.     As  the  case  turns  entirely  on  the 

(a)  2  L.  T.  K.  a  869. 
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precise  mode  of  manufacture,  unless  we  know  the  times  and  persons,  ve 
cannot  refer  to  our  books,  to  know  what  type  was  sold,  nor  to  Edin- 
burgh, where  it  is  manufactured,  to  ascertain  now  it  was  made.  Secondly, 
by  the  last  clause  of  the  particulars,  they  are  made  utterly  useless,  and 
the  plaintiffs  might  at  the  trial  give  evidence  of  instances  entirely  dif- 
ferent from  those  stated  in  the  particulars.  [Williams,  J. — Why  did 
jou  not  go  before  my  brother  Keating,  and  apply  to  him  to  strike  the 
clause  out?]  There  is  a  case  of  Talbot  v.  La  Roche,  15  C.  13.  810  (E. 
G.  L.  R.  vol.  69),  which  my  friend  Mr.  Gates  has  informed  me  he  relies 
upon  as  a  distinct  authority  for  the  insertion  of  the  clause  I  complain 
of,  and  I  thought  it  better  to  come  to  the  court  in  the  first  instance 
instead  of  going  to  judge's  chambers,  where  I  should  have  been  met 
with  that  case,  which  we  should  then  have  had  to  come  to  the  court  to 
discuss.  It  will  be  found  that  that  case  is  wholly  inapplicable.  The 
two  cases  are  the  same  in  form,  but  wholly  different  in  substance.  In 
the  present  case  the  type  sold  on  different  occasions  may  have  been 
manufactured  in  different  ways.  In  the  case  relied  upon,  an  instance 
of  the  taking  of  a  picture  would  represent  the  process  in  every  instance. 

Erle,  G.  J. — I  think  you  had  better  go  to  Chambers,  according  to 
the  usual  practice,  and  apply  to  have  the  particulars  amended.  They 
appear  to  me  to  be  insufficient,  and  if  my  brother  Keating  so  decides, 
Mr.  Gates  may  come  here  to  get  the  order  rescinded. 

Rule  refused. 

A  summons  was  afterwards  taken  out  before  Keating,  J.,  who  made 
an  order  in  accordance  with  the  intimation  of  opinion  which  fell  from 
the  Chief  Justice. 


Re , , (Attorneys,  &c.)    June  7,  1860.(a) 

When  a  rule  is  moved  impaling  misoonduot  tn  attorneys,  and  inroking  the  summary  jansdl0> 
tton  of  the  oonrt,  the  names  of  the  attorneys  should  not  be  named. 

In  this  case  Gordon  Allan  moved  for,  and  obtained  a  rule,  calling  on 
certain  attorneys  to  show  cause  why  they  should  not  deliver  up  six  bilb 
of  exchange,  and  why  they  should  not  answer  the  matter  of  affidavits 
imputing  misconduct  to  them.  The  learned  counsel  having  named  the 
firm  of  attorneys  whose  conduct  was  impeached,  the  learned  Lord  Chief 
Justice  deprecated  the  practice  (it  had  been  adopted  by  a  learned  Q.  C. 
in  a  similar  case  last  week),  as  follows : — 

Erle,  C.  J. — You  have  stated  enough  to  justify  the  court  in  granting  a 
rule ;  but  in  doing  so  I  think  it  necessary  to  make  some  remarks  upon 
the  circumstance  that  the  names  of  the  parties  whose  conduct  is  im* 
pugned  were  stated  at  the  opening  of  this  application.  When  I  was  in 
practice  the  universal  rule  was,  when  a  motion  was  made  for  the  sum- 
mary jurisdiction  of  the  court  against  professional  men,  not  to  mcntioa 
their  names  in  moving,  nor  in  fact  until  they  should  have  bad  a  fair 
opportunity  of  answering  the  imputations  cast  upon  them.  In  some 
cases  the  charges  are  unfoundedly  made,  and  in  others  satisfactorily 
explained ;  and  it  is  obvious,  therefore,  that  a  becoming  delicacy  should 
be  observed  in  such  applications.     The  parties  who  are  here  impugned 

(d)  s  l.  t.  n.  S.  432. 
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are,  as  I  believe,  most  respectable  men,  and  I  trust  what  I  have  said 
will  prevent  any  mischief  happening  to  them ;  and  if  the  matter  should 
anywhere  be  adverted  to,  every  one  will  suspend  judgment  until  this 
rule  is  answered.  I  think  the  old  practice  of  withholding  the  names  in 
such  applications  a  good  one,  and  I  hope  to  see  it  observed  in  future. 


OAKLEY  V.  OOD-DEEN.    June  12,  1860.(a) 

When  a  new  trial  had  been  granted  ex  debito  JastitiaB,  on  the  ground  that  the  finding  of  the 
Jury  had  not  been  anfflciently  ezplieit,  the  eourt  reftieed  to  compel  the  plaintiff  to  proeeed  to 
the  iooond  trial  within  a  period  limited  bj  the  defendant. 

In  this  action  a  rule  for  a  new  trial  was  made  absolute  last  term,  on 
the  ground  that  the  finding  of  the  jury  was  not  sufficiently  explicit.  A 
rule  was  obtained  by  Edwin  Jamet  on  a  former  day,  calling  on  the  plain- 
tiff to  show  cause  why  the  rule  for  a  new  trial  should  not  be  rescinded, 
and  the  defendant  be  at  liberty  to  sign  and  enter  up  final  judgment, 
unless  the  plaintiff  will  try  the  cause  at  the  sittings  after  the  present 
term  in  Guildhall.  The  affidavit  on  which  the  rule  was  moved  stated 
that  the  defendant  was  ambassador  of  the  King  of  Oude ;  that  he  is  a 
necessary  witness  in  the  cause ;  that  he  had  been  recalled  to  India  by 
the  King,  but  is  detained  in  England  by  this  cause ;  that  he  has  lost 
hb  emoluments  thereby,  and  will  be  deprived  of  his  office  and  ruined,  if 
he  does  not  return  to  India  directly  after  the  next  sitting. 

M.  Ohamber%  and  Maenamara  now  showed  cause. — This  rule  cannot 
be  made  absolute  without  setting  aside  the  universal  practice  of  the 
court,  and  overruling  two  cases  decided  in  the  Court  of  Exchequer.  A 
rule  absolute  for  a  new  trial  having  been  granted  ex  debito  justitise,  the 
plaintiff  is  not  bound  to  proceed  within  a  limited  time,  but  he  stands  in 
precisely  the  same  position  as  if  the  cause  had  never  been  tried  at  all, 
and  the  ordinary  rule  of  practice  in  such  a  case  applies.  The  practice 
is  laid  down  in  2  Chitty*s  Archbold's  Practice  (10th  edit,  by  Prentice), 
1477.  ^'  If  the  plaintiff  do  not  proceed  to  the  new  trial,  there  is  no 
mode  of  compelling  him  to  try  the  cause ;  but  he  has  the  same  time  to 
proceed  to  the  trial  after  the  rule  has  been  made  absolute,  as  he  had  at 
first  after  issue  joined,  &c.  If  the  rule  imposes  some  condition,  such  as 
the  payment  of  costs,  or  the  like,  or  that  the  trial  shall  take  place  at 
some  particular  time,  if  the  condition  be  broken,  the  defendant  may 
obtain  a  rule  to  rescind  the  rule,  as  mentioned  in  p.  1475."  There  are 
two  cases  which  set  this  question  at  rest :  Earl  of  Harborough  v.  Shard- 
low,  8  M.  &  W.  265,t  and  Hawtayne  v.  Bourne,  in  the  notes  to  that 
case.  [Erlb,  G.  J. — The  point  is,  whether  we  have  authority  to  do 
what  this  rule  is  moved  for  ?]  Yes ;  the  court  has  no  power  to  impose 
such  terms. 

Erlk,  G.  J. — We  have  every  desire,  Mr.  Coleridge^  to  assist  the  de- 
fendant, but  the  practice,  as  stated  by  Mr.  Maenamara^  is  such  that| 
unless  you  can  show  otherwise,  this  rule  must  be  discharged. 

(7.  D.  Coleridge,  in  support  of  the  rule. — The  rule  for  a  new  trial  was 
not  granted  ex  debito  juatitiss.   .  The  state  of  the  case  now  is  the  same 

(a)  2  L.  T.  V.  8.  iSl 
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as  it  would  have  been  if  the  court  had  imposed  terms  when  the  rule  was 
made  absolute  for  a  new  trial :  OriStha  v.  Williams,  1  Cr.  k  J.  4T.t 
That  case  was  somewhat  like  the  present :  De  Bernardy  v.  Poole,  22  L 
J.  840  Ex.  [Erlb,  G*  J.— The  eases  cited  for  tlie  plaintiff  are  very 
strong.  It  is  onlj  the  inoanvenienee  of  delay  whiefa  the  defendant  has 
to  sustain ;  there  is  no  bail,  nor  anything  of  that  sort.]  No.  I  admit 
that  I  cannot  distinguish  this  case  from  those  cited  by  the  other  side. 

Bt  thb  Court. — The  rule  will  bo  discharged ;  the  costs  to  be  plain- 
tiff's costs  in  the  cause-^not  in  any  event,  but  if  he  succeeds. 

Sole  discharged. 
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ACCOUNT. 
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ACKNOWLEX>aMENT. 
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[ACTION. 

Vw  Tkrtat  to  tell  FUturet  dutrained  om, — Set 
Lavdlosd  AitD  Tbitavt,  3^} 

APFIDATIT. 
0/  Verification,— Set  Husbavd  avd  Wxrs. 

AQBNT. 
Set  Contract,  9. 
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AORESMENT 

&«  CONTRAOT. 

AMENDMENT. 

0/  Special  Cette, 

Th*  •OQii  has  no  power  hoitUelj  to  vuy  a 
•pooist  case  which  has  heen  stated  by  eon- 
sent^  for  the  purpose  of  raising  »  diffwvnt 
question  fVom  that  which  the  parties  erigi. 
■ally  coBtemplated.  Iftrtey  Docbt  TfmHet 
r,  Jontt,  IS4 


ANCIENT  LIGHTS. 
Obttnt^ow  o/. 

1.  Held, — in  conformity  with  the  miolaid  down 
by  the  Court  of  Queen's  Bench  in  Rensbaw 
V.  Bean,  18  Q.  B.  112,— that  an  action  will 
not  tie  ibr  the  ohstrucUon  of  ancient  lights, 
the  position  of  which  has  been  so  altered  by 
the  rebuilding  of  the  prefflisee  within  twen^ 
years,  that  the  deftedant  could  not  ezerelie 
his  right  to  obstruct  such  portions  of  the 
Rghts  as  were  uttprirHeged,  without  at  the 
same  time  obstructing  the  privileged  por- 
tions.    Mtttekinton  ▼.  Copetiake,  102 

2.'  A  company  established  by  a  private  act  of 
parliament  for  the  erection  of  an  hotel,  bar- 
ing in  the  course  of  their  works  obstructed 
certain  ancient  lights  of  the  plaintilT,  the 
latter  gave  them  notice  under  the  08th  sec- 
tion of  the  Lands  Clauses  Consolidation  Act, 
184A  (8  A  9  Vict  e.  18),  requiring  them  to 
summon  a  Jury  to  assess  the  amount  of  com- 
pensation due  to  hini  for  the  injury  to  his 
property ;  and,  on  their  failure  to  do  so,  sued 
them  for  the  penalty : — Held,  that  the  actio^ 
was  not  maintainable,  the  Lands  Clauses 
Consolidation  Act,  1845,  not  being  incor- 
porated either  expressly  or  by  implication 
into  the  private  act  TFa/«  v.  The  Wett- 
minster   Palace   Hotel  Company  {Limited)f 
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APPEAL. 

Under  tike  Commnoa  Law  Proeedmrt  Act^  18M. 

k  /I  df irhrtrrn  iptn  a  rnJtt  tiT  rsdutt  tht  dnmifPi, 

(897) 


898 


APPEAL. 


ATTORNEY. 


may  be  the  ral^eet  of  an  appeal  under  the 
S4th  section  of  the  Common  Law  Proeedare 
Act,  1864,  17  A  18  Viet  c.  1S6.  S^^gtr  ▼. 
DHtki€,  72 

Againtt  DeeUion  of  Juttieet, 

2.  The  court  wilt  not  entertain  an  appeal  flrom 
a  decision  of  a  magistrate,  under  t)ie  20  A 
21  Viet.  c.  43,  upon  a  question  of  fact 
Newman,  app.,  Baker,  resp.,  200 

8.  The  magistrate  having,  upon  the  eonstruc- 
tion  of  the  5th  rule  of  s.  26  of  the  Metro- 
politan Buildings  Act,  1855  (18  A  10  Viot  e. 
122),  decided  that  a  certain  place,  being  a 
row  of  houses  forming  part  of  a  line  of 
thoroughfare,  was  a  street, — this  court  de- 
clined to  interfere  with  his  decision.    Id. 

i.  A  refusal  of  justices  to  order  payment  of 
money  under  an  order  of  the  poor  law 
guardians  for  a  contribution  from  the  over- 
ieers  of  a  pariah  to  the  common  fund  of  the 
union,  is  ground  of  appeal  under  the  20  A 
21  Vict,  c  43.  The  Guardiane  of  the  London 
Union,  app.,  Aeoeke,  resp.,  760 

ARBITRAMENT. 
Aj^intment  of  Umpire, 

1.  By  lot] — Where  two  arbitrators  are  em- 
powered to  appoint  an  umpire,  such  appoint- 
ment must  be  the  act  of  the  will  and  judg- 
ment of  the  two,  and  must  not  be  the  result 
of  chance  or  lot  The  European  and  Ameri- 
ean  Steam  Shiji^ing  Company,  Limited,  y. 
Croeekey,  307 

2.  Two  arbitrators  met  for  the  appointment  of 
an  umpire.  Each  proposed  one,  but,  though 
both  were  assumed  to  be  fit  persons  to  be 
appointed,  neither  of  the  arbitrators  would 

.  consent  to  withdraw  his  nominee.  It  was 
then  agreed  between  them  that  the  names 
should  be  written  upon  two  slips  of  paper 
and  placed  in  a  hat,  and  that  the  one  first 
drawn  should  be  the  umpire.  This  baring 
been  done,  the  two  arbitrators  went  together 
to  the  person  chosen,  and  requested  him  to 
act: — Held,  that  one  of  the  parties  to  the 
reference  was  entitled,  upon  these  facts  com- 
ing to  his  knowledge,  to  rcToke  his  submis- 
sion.   Id, 

Snffieieney  of  Award, 

I.  Lands  of  the  Duke  of  Beaufort  being  re- 
quired by  the  Swansea  Harbour  trustees,  the 
latter  gave  notice  under  the  Lands  Clauses 
Consolidation  Act,  1845  (SAO  VieL  e.  18), 
and  the  matter  was  referred  to  arbitrators, 
or  an  umpire,  who  were  to  determine  "  what 
consideration  or  sum  or  sums  of  money 
should  be  paid  by  the  trustees  for  the  pur- 
chase by  them  in  fee  simple  of  the  lands, 
and  what  other,  if  any,  sum  or  sums  of 
mcney  should  be  paid  by  the  trustees  as  or 
by  way  of  compensation  for  or  in  respeot  of 
tha  daobage  or  injury  (if  any)  to  be  lostained 


by  the  duke  by  reason  of  the  severing  of 
the  lands  from  other  lands  of  the  duke," 
Ac.  The  arbitrators  and  umpire  sat  together 
and  heard  eridence  on  both  sides,  including 
evidence  that  the  duke  would  sustain  dam- 
age by  reason  of  the  severance  of  his  lands, 
and  by  their  being  otherwise  injuriously 
aifeoted :  and  ultimately  the  umpire,  by  his 
award,  reciting  the  submission,  awarded  as 
follows, — « Having  heard  the  parties,  and 
having  weighed  and  considered  the  evidence 
and  matters  so  referred  to  me  as  aforesaid. 
I  do  hereby  award,  Ac,  that  the  sum  el* 
6627/.  is  the  consideration -money  or  valve, 
and  shall  be  paid  by  the  trustees  for  the 
purchase  by  them  in  fee  simple  of  the  said 
lands,"  Ac. :— Held,  that  the  award  was  good: 
for,  that  the  silence  of  the  umpire  on  the 
subject  suiBciently  negatived  the  claim  for 
severance  damage.  In  re  The  Duke  ef 
Beavfort  and  the  Swantea  Harbour  TnuUm, 

146 

Setting  aeide  Award, 

4.  Mieeonduct  of  arbitrator.] — The  court  will 
not  sanction  an  award  which  has  been  mada 
ex  parte, — one  of  the  parties  having  with- 
drawn in  consequence  of  the  arbitrator  (a  lay- 
man) insisting,  in  spite  of  his  protest,  to  re- 
tain the  services  of  an  attorney  to  assist  hin 
at  the  hearing.    Proctor  r,  WHHame,       Z8$ 

ARRAKQBMENT  CLAUSES 
Ste  Bahkbvft. 

ASSIGNEE. 
Of  a  Patent, — See  Lbttbrs  Patuht,  4,  5u 

ATTORNEY. 
Agreement  for  a  Sum  in  lieu  of  Cbete, 

1,  An  agreement  by  an  attorney  to  reeeiva  a 
gross  sum  and  costs  out  of  pocket  in  lla«  of 
costs  to  be  incurred,  is  not  a  void  agree- 
ment: but  the  bill  is  nevertheless  taxa- 
ble; and  therefore  the  delivery  of  a  bill 
containing  a  charge  of  bOL  for  business  done, 
the  particular  items  being  left  in  blank,  and 
only  those  carried  out  in  figures  which  eon- 
sisted  of  actual  disbursements,  is  not  such 
a  "  del*  »'ery  of  a  signed  bill*'  as  is  contem- 
plated by  the  6  A  7  VicL  o.  73,  s.  37.  Pkilbg 
V.  HoMle,  647 

Jf/egligenee, 

2.  The  plaintiff's  attorney  having  without  rea- 
sonable excuse  neglected  to  instruct  counsd 
or  to  i^pear  at  the  assues  when  the  caasa 
was  called  on,  in  consequence  of  which  the 
plaintiff  was  nonsuited, — the  court  granted 
a  new  trial  only  upon  the  terms  of  tha 
attorney  paying  the  costs  of  the  day  oat  of 
his  own  pocket     Townleg  v.  Jonee,  289 


ATTORNEY. 


CHECK. 


899 


[Liahilitjf  for  Counter*  Ftet, 

S.  Th«  court  will  not»  on  motion,  interfere  to 
eompel  an  attorney  to  pay  eonnsere  fees. 
Angell  V.  Oodten,  891 

Summary  Proctedingt  against, 

4.  When  a  rule  la  moTed  impnting  misoondact 
to  attorneys,  and  invoking  the  summary 
jurisdiction  of  the  court,  the  names  of 
the  attorneys  should  not  be  mentioned. 
£9 , , {Attomtyt  <fe«.),        8W] 

AUCTION. 

SaU   &y,— LLA5DAPP    AND    CaKTOH    DISTRICT 

Mabkbt  Act. 

AUTHORITY. 

Se€  Malicious  Probbcutiox«  2,  8. 

• 

AWARD. 
Set  Abbitraxbrt. 

BANKER'S  CHECK. 
See  Check. 

BANKRUPT. 
Private  arrangement  Claueee, 

].  A  composition  deed  made  in  alleged  pursu- 
ance of  the  224th  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  contained  a 
clause  which  was  to  operate  to  defeat  any 
action  brought  by  a  creditor, — whether  one 
who  had  executed  the  deed  or  not, — by 
making  the  bringing  of  such  action  ipso 
facto  a  release  and  forfeiture  of  the  debt; 
and  also  a  clause  enabling  any  creditor,  by 
leave  of  the  inspectors,  notwithstanding  the 
former  provision,  to  bring  an  action,  and, 
in  case  of  success,  to  receive  dividends  upon 
tiie  amount  recovered : — Held,  that  the  opera- 
tion of  these  clauses  woe  to  establish  a 
double  inequality, — first,  in  respect  of  the 
power  of  the  inspectors  to  allow  an  action 
or  not,  at  their  discretion, — secondly,  in 
respect  of  the  possible  misapplication  of  the 
assets  in  payment  of  the  costs  of  such  credi- 
tors as  might  by  leave  of  the  inspectors  bring 
actions  and  recover  Judgment:  and,  conse- 
quently, that  the  deed  was  not  valid.  Oard- 
tier  V.  ChapmaUf  817 

i.  The  211th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849, 12  A  13  VioL  c.  106, 
provides  that  the  person  and  property  of  a 
trader  petitioning  under  the  private  arrange- 
ment clauses  shall  be  protected  from  "all 
process:" — Semble,  that  this  means  process 
by  way  of  exeeulioH  agsinst  his  person  or 
his  goods,  and  docs  not  extend  to  prohibit  a 
Judgment-creditor  from  registering  hia  Judg- 
ment under  the  I  A  2  VicL  e.  110,  a.  13. 
rUetter  v.  M'CUtland,  857 


3.  At  all  events,  the  court  will  not,  on  summary 
application,  interfere  to  strike  out  such  an 
entry,  inasmuch  as  the  creditor  would  there- 
by be  precluded  from  taking  the  opinion  of 
a  court  of  error.   Flueeler  v.  JPCletland,   367 

BARON  AND  FEME. 
See  Husband  and  Wifb. 

BILL  OF  COSTS. 
See  ArronKET,  1. 

BILL  OF  EXCHANGE. 
Form  of, 

1.  Payee,"] — To  constitute  a  valid  bill  of  ex- 
change, the  payee  must  be  a  person  who  la 
capable  of  being  ascertained  at  the  time  the 
instrument  is  made.     Yutee  v.  Saekf        681 

2.  Therefore,  a  bill  drawn  payable  "to  the 
order  of  the  treasurer  for  the  time  being" 
of  a  benevolent  institution,  is  void.  Id, 

Re'exchange, 

3.  Where  a  bill  drawn  and  endorsed  in  Eng- 
land, and  payable  abroad,  is  dishonoured 
by  the  acceptor's  non-payment,  the  holder  is 
entitled,  as  against  the  drawer,  to  the  amount 
of  the  re-exchange,  that  is,  the  value  at  the 
rate  of  exchange  on  the  day  of  the  dishonour, 
of  the  sum  expressed  on  the  face  of  the  bill 
in  the  currency  of  the  place  where  it  is  pay- 
able, with  interest  and  expenses.  Su—  v. 
Pompe,  638 

4.  And,  held,  that,  in  an  action  against  the 
drawer  on  a  bill^so  drawn,  accepted,  and 
dishonoured,  evidence  is  not  admissible  to 
prove  a  usage  among  merchants  here  to 
entitle  the  holder,  at  his  option,  to  demand 
from  the  drawer  the  amount  of  the  re-ex- 
change, or  ike  9um  which  he  gave  him  for 
the  purchate  of  the  biU, — this  being  a  nsage 
which  in  terms  contradicts  the  written  in- 
stmment.  Id. 

BILL  OF  SALE. 
See  Forbior  Judox brt. 

CAPIAS  AD  SATISFACIENDUM. 

See  EXBCUTIOR. 

CHARTER-PARTY. 
Couetruetion  of, — See  Shippirs,  1-7. 

CHECK. 

Negotiability  of, 

A  check  on  a  banker,  payable  to  bearer,  Is  a 
negotiable  instrument,  and  passes  by  «a- 
doreement,  so  as  to  entitle  a  holder  to  sue 
the  endorser  thereon,  as  in  the  ease  of  a  bill 
of  ezehaogo.    Keene  r.  Beard,  87) 


900       COLONIAL  COURT. 


CONDITION  PRECEDENT. 


COLONIAL  COURT. 

Sm  JuWilUlIT  RSCOTXBKP. 

COMMISSION  AOBNT. 
See  CoxTRACT,  3. 

COMMON  LAW  PROCBDURB  ACT,  185S. 

Section  123, — See  EXBCVTIOV. 
Section  lS2,—See  YxxcB. 

COMMON  LAW  PROCBDURB  ACT,  1854. 
Section  34, — See  Appxal,  1. 

CONDITION  PRBCBDBNT. 

I.   What  amounte  to. 

I  By  »  memovandaoi  of  ehafter  beti^aeiL  the 
pUintiff,  the  eaptoin  and  part  owner,  and 
Um  dofendant%  nMrohants,  it  was  agteed 
that  tbo  »blp  sbotitd  load  io  the  London 
Dock,  and  there  receive  and  take  on  board 
all  fluch  lawful  goods  as  might  be  required 
by  tho  charteferi^  and  should  therewith  pro- 
eeed  to  Geelong,  and  there  deliver  the  oargo 
agreeably  to  the  bilte  of  lading;  that  the 
enptmn  ehonki  nttend  daily  at  the  bruker'e 
ojjtce  to  eiijn  biUe  of  la*tiHff  as  customary ; 
that  the  whole  of  the  ship  should  be  at  the 
disposal  of  the  charterer*  fov  the  eeureyance 
of  goods  and  specie  (excepting  cabin  and 
leem  for  offleert,  eresr,  and  stores);  that,  if 
gunpowder  were  shipped,  the  same  waa  to 
be  taken  on  board  where  ordered  below 
Blaokwall,  us  customary,  Ao.:  i»  eonndera- 
tioH  Kkereof  the  charterers  agreed  to  pay 
fteight  for  use  and  hire  of  the  said  ship  1460/., 
with  a  gratuity  of  25  guineas  to  the  master, 
payable  before  leaving  London :  the  freight 
to  be  paid  as  follows, — so  much  as  might  be 
payable  in  the  colony  by  bills  of  lading,  to 
the  extent  of  800/.,  to  be  taken  and  received 
in  part  payment,  and  balance  (600/.)  in  cash, 
less  sovonty  days'  discount  from  the  date  of 
eleariDg  from  London:  forty  running  days 
were  to  be  allowed  the  charterers,  Sundays 
and  holidays  excepted  (if  the  ship  were  not 
sooner  despatched),  for  loading  the  said  ship, 
to  commence  from  date  of  her  being  ready 
at  her  loading  berth  to  receive  cargo:  the 
owner  further  engaged  that  the  ship  should 
be  ready  to  sail  for  her  destined  port  at  the 
expiration  of  the  said  laying  days,  or  sooner 
if  required  by  the  charterers :  if  the  ekip  were 
not  ready  either  ou  the  oumer'e  or  eharterera' 
part  at  above-named  duttee^  then  demurrage  tn 
be  paid  by  the  party  in  default  at  Ike  rate  of 
71.  per  diem  :  the  ship  to  be  ready  on  or 
before  the  10th  of  November,  or  charterers 
to  have  the  option  of  cancelling  that  agree- 
ment: penalty  for  non-performance  of  the 
agreement,  14001. :  should  bills  of  lading  not 
lepresent  800/.  payable  at  Geelong  to  cover 


the  bahuioe  due^  then  tiie  difference  te  be 
fnid  in  cash  before  sailing  from  Louden  :- 

Held,  that  the  stipulation  for  the  payment 
•f  the  600/.  was  an  independent  stipula- 
tion, and  that  the  things  to  be  done  by  the 
plaintiff  before  the  clearing  out  uf  the  fhip 
were  not  conditions  precedent  to  his  right 
lo  sue  for  that  sum.  Seetfr  r.  Dntkie,  U 
3.  Held  also,  that  the  stipulation  tba  the 
captain  should  attend  daily  at  the  breker'i 
office  to  sign  bills  of  lading,  was  not  a  sen- 
dition  preoedent  to  the  plain  tilf's  right  ts 
sue  for  the  stipulated  freight.  Id. 

3.  Held  also,  that  the  stipulation  that  the  ship 
should  be  ready  (for  loading)  on  or  bdoie 
the  10th  of  November,  was  a  condition  pre- 
cedent. Id. 

4.  Held  also,— by  Bylae,  J.,— that,  inasmuch 
as  the  charter-party  specified  uo  particular 
day  for  the  natlimg  vit  the  vessel,  a  delay  ia 
that  respect,  though  it  might  be  ground  for 
a  cross-action  by  the  eharterers,  did  not 
disentitle  the  plainttf  to  sue  for  the  stipu- 
lated freighL  Id. 

5.  The  plaiatiffa  hf  deed  contracted  for  the 
supply  of  gas  to  the  public  lanterns  of  the 
parish  ol  Chelsea,  covenanting,  amongst 
other  things,  that  they  would,  to  the  satis- 
faction of  the  defendants  (the  vestry)  or 
their  surveyor,  light  each  lantern  at 
and  continue  the  same  so  lighted  until 
rise, — the  gas  supplied  to  be  well  and  sa^ 
clently  purified,  so  that  the  said  gas  should 
give  a  clear  and  white  and  brilliant  light, 
and  the  light  or  flame  to  be  such  a  light  er 
flame  as  was  knows  by  the  name  ef  the 
large  bat's-wing  bumev^  each  burner  eoa- 
sumlng  at  the  rate  of  five  cubic  feet  of  gas 
per  hour,  at  the  least;  and  the  defendaatf 
covenanted,  that,  if  the  plaintiffs  should  well 
and  snfllciently  light,  Ac,  and  pefform, 
fulfil,  and  keep  all  and  singular  the  eeve- 
■ants  in  the  deed  contained  on  their  part  to 
be  performed,  Ac,  they,  the  defendants, 
would  pay,  oat  of  the  funds  in  their  hands, 
or  which  they  could  or  might  raise  or  obtain 
by  virtue  of  the  powers  and  authorities 
vested  in  them,  unto  the  aecretary  of  the 
plaintiffs,  a  certain  sum  per  annum  for  each 
and  every  lantern  so  lighted  by  them. 

To  an  action  to  recover  the  stipulated  annual 
payments  for  gas  supplied  under  this  deed, 
the  defendants  pleaded, — that  the  plaintiff 
did  not  during  the  said  period  light  the 
said  public  lanterns,  or  cause  the  same  to  be 
and  continue  lighted,  pursuant  to  tho  said 
deed,  to  the  satisfaetioa  of  the  defendants  or 
their  surveyor, — and  that  the  plaintifi  did 
not  during  the  said  period  so  light  the  said 
public  lanterna  during  each  and  every  night 
at  sunset,  and  so  continue  the  same  lighted 
till  sunrise,  that  the  light  or  flame  thereii 
was  such  a  light  or  flame  as  is  known  by  ths 
name  of  the  large  bat*«-wtng  burner,  and 
consumed  at  the  raite  of  five  enbie  feotef  gsi 


CONDITION  PRECEDENT. 


COSTS. 


Ml 


y9t  hoar  at  Um  loMt,  within  the  true  nean- 
iag  of  tho  said  d«ed : — 

Held,  00  demurrer,  that  the  matter*  alleged 
io  the  pleas  did  aot  entitle  thedef«tndAnt«  to 
lefQfle  to  pay  for  the  gaa  sapplied  under  tbe 
oon tract, ->the  performanee  of  all  tbe  several 
flipulations  by  the  plaintiflf  not  being  a 
condition  precedent  to  their  right  to  receive 
the  money.  Th«  London  Oa»  Light  Com- 
jMNjr  V.  Tkt  Vtstrf  of  CkeUea,  215 

CONSTANTINOPLB. 

Judgment  of  the  Cbnnilar  Omrt  o/,— 5m  JuDa- 
MEMT  KSCOTBKBD. 

CONTRACT. 
(7off«frMcftoN  o/» 

1.  On  the  27th  of  April,  A.,  who  sold  flonr  on 
eommisslon  for  tho  defendant,  a  miller,  ver- 
bally ountraeted  to  sell  the  plaintiff  150  sacks 
at  29«.  per  sack,  no  time  being  named  for 
the  delivery.  The  defendant  repuditting  A.'s 
authority,  on  the  gronnd  that  bin  instrue- 
tions  to  him  limited  hin,  ta  30«.  per  sack, 
disputes  arose  between  the  parlies;  and 
eventaally,  on  the  8tb  of  June,  the  defend- 
ant agreed  to  deliver  the  flour,  which  he 
aecordijigly  diet  and  sued  for  and  leoovered 
the  price.  The  plaintUT  then  commenced  an 
action  against  the  defendant  in  the  county 
court,  to  recover  the  difference  between  tbe 
contract  price  and  the  price  at  which  he 
hftd  been  oblige4  to  purchase  other  flour,  on 
tha  defendant's  delkalu  The  Judga  fovasA 
that  the  flour  had  not  been  delivered  within 
a  reasonable  time;  bat  ha  held  that  either 
tbe  plaintiff  must  ha  considered  to  have  al- 
lowed the  defendant  an  extension  of  time  for 
the  performance  of  the  original  contract^  or 
that  the  delivery  of  the  flour  had  relation  to 
a  new  contract  taking  effect  from  the  time 
when  the  defendant  signified  hif  intention 
to  execute  the  order ;  and  that  thf  defendant 
was  entitled  to  Judgment: — Held,  that  the 
decision  of  the  county  court  judge  was 
correct     Wiiliamtt  app.,  Wheeler,  resp.,  299 

2L  The  case  of  Leroux  v.  Brown,  12  C.  B.  801, 
observed  upon.     Id. 

S.  A  commission  agent  was  employed  by  a 
manufacturer  to  procure  orders  for  him  upon 
the  terma  eontaiaed  in  a  written  proposal, 
as  fellows, — ^**We  sell  at  your  terms,  and 
have  no  further  taterference  with  the  aceoont 
beyond  forwarding  the  order  and  aeftrenecs. 
We  give  you  all  the  information  we  possess, 
and  you  treat  the  order  as  coming  direct 
firom  the  buyer.  We  expect  to  teoeive  our 
commission  on  qU  gooda  hoMght  by  bouses 
whose  accoonti  are  opened  through  us :" — 
Held,  that  the  agent  was  entitled  to  his  com- 
aiasioa  when  aa  order  had  been  given  and 
qe^epted  bg  the  eiaNw/oeiiimr,  though  in  eon- 
■cquence  of  bis  inabUi^  to  anpply  the  goods. 


they  were  not  ultimately,  delivered  to  the 
buyer.     Lttckwomi  v.  Lertck,  flOS 

4  Warraiitj^.]  —  A  contract  for  the  sale  in 
London  of  Taganrog  wheat  then  lying  afloat 
at  Queeostowo,  in  Ireland,  coutuined  the 
following  provisions,—''  In  caso  of  any  dis- 
pnte,  this  contract  not  to  be  void ;  it  being 
agreed  by  buyers  aad  sellers  to  leave  the 
same  to  two  London  eom-factors  mutnaUy 
ehosen,  or  their  umpire,  and  to  be  bound 
by  their  decision.  The  above  raryn  i*  oc« 
^epftd  o»  the  reftort  mmd  eampiea  >)/  JiemrK, 
SeoU  is  Cbw,  »/  (^teeiMtowN  .-"—Held,  that 
Ihli  latter  stifulatloa  aosoanted  to  a  war- 
laaty  thai  tbe  buUt  was  equal  to  tho  report 
aad  samplea^  and  waa  not  merely  a  repse- 
seatatioa  that  the  vepert  waa  tbe  genoiac 
report  of  Scott  A  Co.,  and  the  samples  taken 
bj»  thecB.    RmrneU  v.  A'»eofej»v/o>  86) 

[5.  The  proper  eonstructioa  of  an  agreement 
to  make  a  machine  **  for  cutting  glue  pieces 
according  to  drawing,  Ac,  strong  and  soaad 
workmanship,  to  the  approval  of  A.,*  is, 
thai  tbe  apiiroval  of  A.  is  tc  bo  as  ta  the 
strength  aad  workmanship  of  the  machine, 
not  as  to  ita  elBcicaey  for  cutting  glue  pieces. 
Mipleg^  V.  Lurdam^  889] 

And  eee  Mastbh  and  Skktart. 

Perfurmanee  rendered  impoeetbie  by  the  Aei  of 
the  Defendant— See  Waivsb. 

CONTBIBUTIOir  ORDER. 
See  Poor  Law. 

CONTBTANCB. 
Conetmetxon  of, 

A  convcjMMC  by  tbe  lord  of  part  of  the  de- 
mesne of  tbe  manor  described  the  land  as 
''all  that  piece  or  parcel  of  meadow  ground 
eonuaonly  called  or  known  by  the  name  or 
description  of  Chamberlain's  Field,  contain- 
ing by  estimation  3a.  Sr.  35^,  be  the  aame 
more  or  leae,  and  abutting  towards  tbe  west 
on  Hall  Lane."  Tbe  deed  also  contained 
the  following  general  words  : — **  Together 
with  all  ways,  Ac,  and  iq>purtenance8  t^  the 
iaid  messuage,  Ac,  land%  Ac,  belonging,  or 
therewith  need,  possessed,  occupied,  or  en- 
joyed, reputed,  taken,  or  known  as  part,  par- 
cel* or  member  thereof,  or  as  appurtenant  or 
belonging  thereunto:" — Held,  that  the  con- 
veyance of  Chamberlain's  Field  waa  snfll- 
cient  to  paaa  to  the  grantee  a  slip  of  land 
beyond  the  fence,  and  the  soil  to  the  centre 
of  HaU  Lane  a<\joiaing^    Simptom  v.  Ikndg, 

488 

COSTS. 

ZV/tpery  of  Signed  BilL 

1.  An  agreement  by  an  attotacyi  to  reeafata  a 
gross  sum  and  costs  out  of  pocket  la  lieu 
of  costs  to  be  incurred,  is  not  a  vaiA 


902 


COSTS. 


ESTATE  AGENT. 


ment:  bat  the  bill  is  oeTertbeleis  taxable; 
and  therefore  the  delivery  of  a  bill  contain- 
ing a  charge  of  50/.  for  businesf  done,  the 
particular  items  being  left  in  blank,  and 
only  those  carried  out  in  figures  which  con- 
sisted of  actual  disbursements,  is  not  such  a 
"delirery  of  a  signed  bill"  as  is  contem- 
plated by  the  6  A  7  Vict.  o.  73,  s.  37.  Philby 
V.  Hazle,  647 

Taxation  of. 

2.  OottMel.] — Although  there  is  no  inflexible 
rule  to  restrain  the  master  from  allowing 
more  than  one  oonnsel  on  a  reference,  raeh 
allowance  is  not  to  be  encouraged:  and, 
where  the  master  has  disallowed  a  seeond 
counsel,  the  court  will  not  interfere.  Maw- 
kin*  y.  Higby,  271 

3.  Particular  itemt.] — Where  the  arbitrator, 
pursuant  to  a  power  resenred  to  him  by  the 
order  of  reference,  directed  an  inspection  of 
the  defendants'  books  by  an  accountant,  and 
the  master,  on  taxation  of  the  plaintiff's 
costs,  disallowed  the  attendance  of  the  plain- 
tiff's attorney  on  those  occasions,  the  ootirt 
made  a  rule  for  a  rcTiew, — the  arbitrator 
(Keating,  J.)  reporting  that  the  general  ex- 
penses of  the  reference  were  thereby  much 
diminished.     Id, 

COUNSEL. 
Allowance  of  on  Reference, — See  Costs,  2. 

DAMAGES. 

Ifeaeurc  of. 

The  plaintiff  being  desirous  of  purchasing  a 
public- house,  A.  introduced  him  to  one  C, 
who  had  one  to  dispose  of,  and  who  referred 
the  plaintiff  to  her  agent  B.  A.  rolunteered 
to  see  B.  on  the  subject^  and  accordingly 
went  to  him,  and  afterwards  told  the  plaintiff 
that  B.  represented  the  receipts  of  the  house 
to  average  a  certain  sum  daily;  upon  the 
faith  of  which  statement  the  plaintiff  bought 
the  house  for  400/.  It  turned  out  that  the 
ralne  of  the  business  had  been  grossly  ex- 
ftffSorAto<l;  Mid  the  plaintiff,  without  any 
notice  to  A.,  and  without  making  any  In- 
quiry, brought  an  action  against  C,  charging 
her  with  a  deoeitfVil  representation  on  the 
sale.  B.  swore  at  the  trial  that  he  never 
made  any  such  representation  as  A.  had 
stated:  and  the  Jury,  being  satisfied  that 
A.'s  statement  was  £alse,  returned  a  verdict 
for  the  defondant. 

The  plaintiff  then  sued  A.  for  the  damages 
he  had  sustained  from  his  false  representa- 
tion, when  the  Jury  gave  him  300/.  (being 
tiie  difference  between  the  price  he  paid  for 
the  business  and  the  sum  for  which  he  after- 
wards sold  It),  lOOi.  lor  loss  of  time,  and 
1%IL  3t.  td.,  the  euata  of  the  abortire  action 
agminate.: « 


Held,  that  the  action  was  maintainaUe  ao 
far  as  related  to  the  300/.  and  100/.;  bat 
that  the  costs  of  the  first  action  were  not, 
under  the  circumstances,  the  natmral  emd 
proximate  consequence  of  A,*»  misrepre- 
sentation, and  therefore  were  not  reeovcr- 
able.     Bickardeon  v.  Dittiii,  65S 

Bule  to  reduce, — See  APPEAL,  1. 

[Exceeeive, — See  NlW  TsiAl^  2,] 

DEDICATION. 
See  Wat. 

DEED. 

See  COMTKTAMCK. 

DEFAMATION. 
See  Slavdbb. 

DEMURRAGE. 
See  8bippib«,  2. 

EQUITABLE  PLEA. 
See  False  Repkbsektatiov,  L 

EQUITABLE  REPLICATION. 
See  Wat. 

ESTATE  AGENT. 

Cknnmieeion  on  Diepoeal  of  Leaeekoid  Propee  fp. 

The  defendant  being  possessed  of  a  leasehold 
house,  and  likewise  of  certain  building  land 
also  held  on  lease,  the  former  of  which  was 
subject  to  an  annual  rent  of  75  guineas,  and 
the  latter  to  a  rent  of  50/.  and  also  to  » 
covenant  to  lay  out  a  certain  sum  in  build- 
ing, employed  the  plaintiff,  an  estate  agent, 
to  dispose  of  the  whole  for  him,  upon  tlia 
terms  of  commission  mentioned  in  a  printed 
paper,  as  follows : — 

*'  For  the  eale  of  property  hjf  priratc  eo«> 
tract, — On  the  first  100/L,  5/.  per  eent  (and 
in  no  case  less  than  6/.) ;  from  100/.  to  bti^Oi^ 
2h  per  cent.;  ih>m  5000/.  to  10,000/.,  1^  par 
cent;  on  the  sum  exceeding  10,000/.,  1  par 
cenL 

**  For  letting,  or  ditpottal  of  the  leaeee  cfp 
eetatee  or  Aoueee, — Unfurnished,  5/.  per  cent, 
on  one  year's  rent,  and  5/.  per  cent,  on  thm 
premium  or  sum  obtained  for  fixtures,  fVir- 
niture,  Ac. :  on  lease  5/.  per  cent,  on  the  firsi 
year's  rent,  and  2^  per  cent  on  the  aecoad 
year's  rent,  and  51.  per  cent  on  preminm  or 
sum  obtained  for  fixtures,  Ac, — Furnished, 
5/.  per  cent  on  the  entire  rental  (not  exceed- 
ing 12  months),  but  in  no  case  (whether  fi- 
nished or  unfurnished)  less  than  one  guinoa. 

**0m    letting  hiiildiitg   land,— on* 
standing  ground-rent   For  large  ostatM^ 
half  year's  gronnd-rent" 


ESTATE  AGENT. 


FALSE  REPRESENTATION.   908 


Tho  plaintiff  baTing  disposed  of  the  pre- 
mises to  one  M.  for  1300/.,  the  two  lenses 
were  aligned  to  M.  sobject  to  the  ooTenants 
for  payment  of  the  rents,  Ac.  :— 

Ueld,  by  Erie,  C.  J.,  Williamsi  J.,  and 
Willes,  J.,  that  the  plaintiff  was  only  entitled 
to  a  commission  on  the  1300<.  nnder  the  first 
branch  of  the  printed  scale,  rii.  b  per  cent 
on  the  first  100/.,  and  2^  per  cent,  upon  the 
remainder, 

Held,  by  Byles,  J.,  that  be  was  also  entitled 
to  a  commission  on  the  amount  of  the  yearly 
rent  under  the  second  branch  of  the  scale. 
Biggt  r.  Oirrdon,  838 

EVICTION. 
See  Laxdlobd  avd  Txnaht. 

BVIDBNCB. 

0/  Mercantile  Uear/tj  where  Admieeihle* 

L  In  an  action  against  the  drawer  of  a  bill  of 
exchange  drawn  and  endorsed  in  England, 
and  payable  abroad,  and  dishonoured,  evi- 
dence is  not  admissible  to  prore  a  usage 
among  merchants  here  to  entitle  the  holder, 
at  his  option,  to  demand  from  the  drawer 
the  amount  of  the  re-exchange,  or  ike  eum 
^fehich  he  gnte  him  for  the  purchase  of  the 
hillf — this  being  a  usage  which  in  terms 
contradicts  the  written  instrument  Suet  r. 
Powptf  538 

For  a  Jury, 

2»  In  an  action  for  negligently  driving,  the  judge 
will  not  be  justified  in  leaving  the  case  to  tbo 
Jury  where  the  plaintiff's  evidence  is  equally 
consistent  with  the  absence  as  with  the  exist- 
ence of  negligence  in  the  defendant.  Cotton 
T.  Wood,  663 

Public  Doeumeute, 

3.  Medical  regi^ler.^-^Semblef  that  a  book 
purporting  to  be  a  copy  of  the  '<  Medical 
Register,"  pursuant  to  the  21  A  22  Vict.  c. 
tfO,  and  professing  to  be  <*  published  and  sold 
at  the  office  of  the  General  Council  of  medi- 
cal education  and  registration,"  is  admissi- 
ble under  s.  27.  Pedgrift,  app  ,  Cheeallier, 
resp.,  246 

EXECUTION. 

Coete  of  Writ, 

The  123d  section  of  the  Common  Law  Pro- 
cedure Act,  1862,  which  gives  the  plaintiff 
in  every  case  of  execution  a  right  to  levy 
**  the  expenses  of  the  execution,''  over  and 
above  the  sum  recovered  by  the  Judgment, 
does  not  entitle  him  to  take  under  a  ca.  sn. 
the  expenses  of  a  previous  abortive  writ  of 
fl.  fa.       Tke  Marquie  of  Salinbury  v.  Ray, 

103 

l^Actionfor  FaUe  Hetuntf — See  Sneairr;  1,  2] 

And  eee  Bankrupt,  2,  3. 


FALSE  REPRESENTATION. 
Ae  to  Rightn  of  Third  Parttj, 

1.  The  declaration  stated  that  the  plaintiff  and 
one  B.  were  possessed  of  2000/  stock  upon 
certain  trusts  j  that  the  plaintiff  bad  incurred 
expense  in  the  execution  of  the  trusts,  and 
had  not  been  reimbursed  j  that  one  T.  M. 
caused  to  be  represented  to  the  plaintiff  by 
the  defendants  that  the  trusts  bad  been  fully 
executed,  and  that  be,  T.  M.,  was  legally 
entitled  to  have  the  stock  transferred  to  him, 
and  the  defendants  then  assured  the  plain* 
tiff  that  such  representation  was  correct  and 
requested  the  plaintiff  to  execute  a  power  of 
attorney  for  the  purpose  of  enabling  him  to 
have  the  stock  so  transferred  to  him ;  that 
the  plaintiff  was  ignorant  whether  or  not  T. 
M.  was  so  entitled  as  aforesaid ;  and  that,  in 
consideration  of  the  premises,  and  that  the 
plaintiff  would  at  the  defendants'  request 
execute  the  power  of  attorney,  without  re- 
quiring further  proof  of  T.  M/s  right  to  the 
stock  than  their  assurance,  the  defendanls 
promised  the  plaintiff  to  pay  him  32/.  16«.  td, 
within  fourteen  days :  General  averment  of 
performance  of  all  conditions  precedent: 
Breach,  non-payment. 

Plea,  ''on  equitable  grounds,"  that,  at  tbo 
time  of  making  the  promise,  the  plaintiff 
represented  to  the  defendants  that  certain 
dividends  which  had  become  payable  in  re- 
spect of  the  stock  had  not  been  received  by 
him;  that,  in  reliance  on  that  representation, 
and  believing  it  to  be  true,  the  defendants 
made  the  promise ;  but  that  tbo  representa- 
tion was  untrue,  the  plaintiff  having  pre- 
viously received  one  of  the  dividends  amount- 
ing to  30/. ;  and  that  the  defendants  would 
not  have  made  the  promise  if  they  had 
known  that  the  plaintiff  had  so  received  the 
said  dividend,  of  which  the  plaintiff  had 
notice;  and  that  the  plaintiff  ongbt  to  have 
known  and  remembered  that  he  bad  so  re- 
ceived the  same  : — 

Held,  that  the  declaration  was  good,  and 
the  plea  no  answer.     Ooreuch  v.  Crccf      674 

On  Sale  of  a  Bueineet, 

2.  The  plaintiff  being  desirous  of  pnrcbasing 
a  public-house,  A.  introduced  him  to  one 
C,  who  had  one  to  dispose  of,  and  who 
referred  the  plaintiff  to  her  agent,  B.  A. 
volunteered  to  see  B.  on  the  subject,  and 
accordingly  went  to  him,  and  afterwards 
told  the  plaintiff  that  B.  represented  the 
receipts  of  the  house  to  average  a  certain 
sum  daily ;  upon  the  faith  of  which  state- 
ment the  plaintiff  bought  the  house  for  400/. 
It  turned  out  that  the  value  of  the  house 
bad  been  grossly  exaggerated ;  and  tbo  plain- 
tiff, without  any  notice  to  A.,  and  without 
making  any  inquiry,  brought  an  action 
against  C ,  charging  her  with  a  deceitful 
representation  on  the  sale.    B.  swore  at  tho 


M4    FALSE  REPRESENTATION. 


HIRING. 


trial  tbftt  he  never  made  any  saeh  repre- 
■entation  as  A.  had  stated :  and  the  jary, 
being  satisfied  that  A/s  statement  was  false, 
returned  a  verdict  for.  the  defendant. 

The  plaintiiT  then  sned  A.  for  the  damages 
he  had  sustained  from  his  false  representa- 
tion, when  the  jnry  gave  him  tOOi.  (being 
the  differenoe  between  the  price  he  paid  for 
the  business,  and  the  sum  for  which  he 
afterwards  sold  it),  100/.  for  loss  of  time, 
and  1611.  18s.  Od.,  the  eosts  of  the  abortive 
action  against  G. : — 

Hell,  thst  the  action  was  maintainable  so 
fkr  as  related  to  the  800/.  and  100/. ;  but 
that  the  costs  of  the  first  action  were  not, 
under  the  cireumstsnces,  the  naturcU  and 
praximatt  conseqaenoe  of  A.'s  misrepresent- 
ation, and  therefore  were  not  recoverable 
Biehardwn  v.  Dunn,  656 

FIERI  FACIAS. 

RttUTH  of. 

Where  a  writ  of  fi.  fa.  has  l>een  executed,  it  is 
competent  to  the  defendant  to  call  upon  the 
fherifis  to  return  it.    MiehanUom  v.  Trtmdle, 

474 
And  9te  EzECvnoir. 

FOREIGN  BILL. 
Stt  Bill  or  Exchaxqb,  3,  4. 

FOREIGN  JUDGMENT. 
How  far  binding  on  our  Court§» 

1.  A.,  a  British  subject,  and  the  owner  of  a 
British  ship,  whilst  she  was  on  a  voyage 
transferred  her  to  B.  by  a  bill  of  sale.  The 
master  had,  in  the  mean  time,  while  at  Mel- 
bourne, drawn  a  bill  for  necessaries  upon  his 
owner  in  England,  which  the  latter  declined 
to  accept,  and  which  was  dishonoured  at 
maturity.  The  ship  having  in  the  course 
of  her  voyage  touched  at  Havre,  the  holder 
of  the  dishonoured  bill  endorsed  it  to  a 
French  subject  residing  there,  and  the  latter 
commenced  proceedings  against  the  master 
in  the  civil  tribunal  of  that  place,  and  against 
the  ship,  under  the  judgment  of  which  court 
(affirmed  on  appeal)  the  vessel  was  sold, — 
B.'s  claim  to  intervene  as  mortgagee  being 
disallowed : — 

Held,  that,  inasmuch  as  the  proceedings  in 
the  French  court  were  in  ptrwnam^  and  the 
liability  of  the  ship  only  brought  incident- 
ally in  question,  the  decision  was  not  binding 
upon  the  English  transferee.  CaBtrique  v, 
Imritf  1 

S.  Qucgte,  whether  the  courts  of  this  country 
will  give  effect  to  a  judgment  in  rem  of  a 
foreign  court,  which  appears  upon  the  face 
of  it  to  have  proceeded  upon  an  erroneous 
notion  of  the  English  law  7    Id, 

S.  Qmotrtf  to  what  extent  the  Ship-Registry 


Act,  8  A  9  Vict  e.  89,  is  repealed  by  the  4^ 
section  of  the  17  ft  18  Vict  e.  120,  so  as  to 
affect  the  title  of  a  mortgagee  whose  bill  of 
sale  was  not  registered  pursuant  to  the  37th 
section  of  the  former  act  ?  Id, 
4.  A.,  a  British  snlgect,  and  the  owner  <tf  % 
British  ship,  whilst  she  was  on  a  voyage 
transferred  her  to  B.  by  a  bill  of  sale.  Tho 
master  had  in  tho  mean  time,  while  at  Mel- 
bourne, drawn  a  bill  for  necessaries  for  the 
use  of  the  ship  upon  his  owner  in  England, 
which  the  latter  declined  to  accept,  and 
which  was  dishonoured  at  n:ftturity.  The 
ship  having  in  the  course  of  u«r  voyage 
touched  at  Havre,  the  holder  of  the  disboa* 
cured  bill  endorsed  it  to  a  French  subject 
residing  there,  and  the  latter  commeooed 
proceedings  against  the  master  in  the  CivO 
Tribunal  of  that  place,  and  against  the  Bkip, 
under  the  judgment  of  which  court  (cob- 
firmed  on  appeal)  the  vessel  was  sold, — B.'a 
claim  to  intervene  as  transferee  of  the  ship 
being  disallowed : — 

Held, — reversing  the  decision  of  the  Court 
of  Common  Pleas, — ^tbat  Uie  prooeeding  ia 
the  French  court  was  a  proceeding  in  rem, 
and  therefore  the  sale  under  its  decree  passed 
the  property  in  the  ship,  however  erroneoos 
the  judgment  might  have  been,  imrie  v. 
Oattriqut,  49i 

FOUNTAIN. 
Set  Local  Boaud  op  Hhalts. 

FRACTIONAL  SUM. 
See  Poob-Ratb. 

HIGHWAY  ACT. 
ConHruetion  of  f &«  5  ft  6  IT.  4>  c.  50,  s.  24. 

The  24th  section  of  the  General  Highway  Ae^ 
5  ft  6  W.  4,  c.  50,  enacts,  "  that  the  surveyor 
of  every  parish  shall,  with  the  consent  of 
the  inhabitants  in  vestry  assembled,  secure 
horse-causeways  and  foot-causeways,  by 
posts,  blocks,  or  stones  fixed  in  the  ground, 
or  by  banks  of  earth  cast  up,  or  otberwiM^ 
from  being  passed  over  and  spoiled  by  wag- 
ons, wains,  carts,  and  carriages,  at  the  cost  of 
the  parish :" — 

Held,  that  this  section  contemplated  the 
erection  of  posts,  ftc,  against  footways, 
causeways,  and  bridleways,  hg  the  eide  of 
carriagewoys,  for  the  purpose  of  protecting 
them  against  injury  or  damage  by  wagons, 
ftc,  but  did  not  contemplate  the  erection  of 
posts,  ftc,  at  the  ertremitiee  of  such  ways,  fbr 
the  purpose  of  protecting  the  causeways, 
bridleways,  and  footways  fVom  tiespafoeia. 
Stlie,  app.,  Woodbridge,  reap., 

HIRING. 
See  Maitbb  ahd  Sbbtabt. 


HORSE. 
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HORSE. 

Sm   Ll«A2IDA7F   AND    CaHTOR    DiSTBIOT  MaR- 

JCBTB  Act. 

HUSBAND  AND  WIPE. 

Oonvejfanet  by  Wi/e  umder  theZAAi  W.  4,  c  74. 

Tke  eourt  allowed  a  wrtiloate  of  an  aeknow- 
ledgment  taken  at  Adelaide,  under  the  3  A 
4  W.  4,  e.  74»  to  be  filed,  notwithitanding 
the  affidavit  of  verification  omitted  to  men- 
tion the  place  where  the  acknowledgment 
will*  token, — it  appearing  by  affidavit  that 
the  acknowledgment  was  taken  at  that  place. 
/»  r«  Jane  SauntUrton,  93 

INSPECTION  OF  DOCUMENTS. 
Where  allowed, 

1.  Held,  that  the  defendant  was  entitled,  nnder 
the  common  law  jurisdiction  of  the  coart, 
to  have  an  inspection  of  letters  which  in  the 
course  of  a  negotiation  for  taking  a  farm 
he  as  agent  for  his  brother  had  written  to 
the  plaintiff,  but  of  which  he  had  kept  no 
copies,— it  being  sworn  that  the  plaintiff's 
claim  in  the  action  was  founded  npon  such 
letters,  and  that  the  inspection  was  necessary 
for  his  defence  thereto.     Price  v.  Harrieon, 

617 

).  Shadwell  r.  Shadwell,  6  G.  B.  (N.  S.)  679, 
explained.     Id. 

JOINT  STOCK  COMPANY. 
See  Limited  Liability. 

JUDGMENT. 

Aeeignment  of, — ^ee  Mercartilr  Law  Avbitd* 

VENT  Act. 

JUDGMENT  IN  REM. 

See  FORXIOB  JUDOBBNT. 

JUDGMENT  RECOVERED. 

fn  a  Foreign  or  Colonial  CourU 

A  plea  of  judgment  recovered  in  an  action 
brought  in  the  consular  court  at  Constan* 
tinople  established  under  the  6  A  7  Vict.  c. 
94,  and  payment  by  the  defendant  of  the 
amount, — Held  a  good  bar  to  an  action 
brought  here  for  the  same  cause.  Barber  v. 
lam  6,  95 

JUSTICES. 
Appeal  from  Decision  o/, 

A  refusal  oi  justices  to  order  payment  of 
money  under  an  order  of  the  poor  law 
guardians  for  a  contribution  from  the  over- 
seers of  a  parish  to  the  common  fund  of  the 
onion,  is  ground  of  appeal  under  the  20  ft 


SI  Vict.  48.      Tke  Onardiane  of  the  London 
Union,  app.,  Acocke,  resp.,  760 

LANDLORD  AND  TENANT. 
Veterfni nation  of  Tenancy. 

1.  On  the  4th  of  November,  1858,  A.  let  certain 
premises  to  B.  for  a  term  of  four  years  from 
Michaelmas  preceding,  at  a  yearly  rent  pay- 
able quarterly,  the  agreement  containing  the 
following  condition, — "  The  condition  of  this 
agreement  being  binding  on  the  c>aid  B.,  is 
that  the  said  A.  shall  make  gord  and  sup- 
port the  floor  of  the  said  premises,  ftc, 
within  twenty -eight  days  of  the  date  of  this 
agreement :  if  not  done,  this  agreement  to 
be  void." 

Within  the  twenty-eight  days,  A.  entered 
with  workmen,  and  afterwards  departed, 
stating  that  he  had  made  all  secure.  B.  paid 
rent  at  Christmas  and  at  Lady  Day.  Early 
in  April,  1859,  iixe  warehouse  floor  having 
broken  in,  the  attention  of  the  commissioners 
of  sewers  was  called  to  the  state  of  the  pre- 
mises, and  the  result  was  that  in  Mny  an 
order  was  made  upon  A.,  nnder  the  Metro- 
politan Buildings  Act  (18  ft  19  Vict  c.  122), 
directing  him  to  secure  and  repair  the  same. 

At  the  end  of  April,  A.  informed  B.  that 
he  was  about  to  pull  down  the  premises,  and 
offered  to  assist  B.  in  removing  his  printing- 
presses  and  plant.  After  the  date  of  the 
commissioners'  order,  A.  entered  the  premi- 
ses and  pulled  down  the  ground-floor  story 
(including  the  warehouse  floor),  and  took  no 
steps  to  replace  or  repair  it.  B.  thereupon 
obtained  other  premises,  and  he  and  his 
undertenants  went  out,  and  on  the  23d  of 
June,  B.  sent  A.  the  key,  with  a  letter  stating 
that  he  had  been  forced  out  of  the  premises 
by  A.'s  wilful  and  unnecessary  destruction 
of  the  warehouse  floor,  ftc.  A.  received  the 
key,  read  the  letter,  and  said  nothing,  and  a 
few  days  afterwards  entered  and  pulled  down 
the  whole  house,  for  the  purpose  of  rebuild- 
ing it ; — 

Ueld,  that  these  facta  showed  an  agree- 
ment for  a  determination  of  the  tenancy  on 
the  23d  of  June,  and  consequently  that  A. 
could  not  sue  for  the  quarter's  rent  Fumi' 
vail  V.  Orove,  496 

2.  Whether  they  amounted  to  a  surrender  or 
an  eviction, — quceref    Id. 

[7*hreat  to  Dietraiu  and  Sell  Fixturee, 

8.  A  threat  to  distrain  and  sell  fixtures  is  not 
actionable;  and  in  an  action  commenced 
after  seisure  and  before  sale,  evidence  of 
what  was  sold  after  action  is  not  admissible 
to  show  the  intent  with  which  the  fixtures 
were  said  to  be  seized.    Beck  v.  Denbigh,   888 

Sheriff'e  Duty  to  Pay  Bent  on  Exeention,—S— 

SHBBirr,  2.] 
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LANDS  CLAUSES  CONSOLIDATION  ACT, 

1845. 

Cotutrnetion  o/  Arbitration  Ciautet, 

Land  of  the  Dnke  of  Beaufort  being  re- 
qnired  by  the  Siransea  Harbour  trustees,  the 
latter  gave  notice  under  the  Lands  Clauses 
Consolidation  Act,  1S45  (8  A  9  Vicu  o.  18), 
and  the  matter  was  referred  to  arbitrators, 
or  an  umpire,  who  wore  to  det«rmine  "  what 
consideration  or  sum  or  sums  of  money 
should  be  paid  by  the  trustees  for  the  pur- 
chase by  them  in  fee  simple  of  the  lands, 
and  what  other,  if  any,  sum  or  sums  of 
money  should  be  paid  by  the  trustees  as  or 
by  way  of  compensation  for  or  in  respect  of 
the  damages  or  injury  (if  any)  to  bo  sustained 
by  the  duke  by  reason  of  the  severing  of 
the  lands  from  other  lands  of  the  duke," 
Ac.  The  arbitrators  and  umpire  sat  together 
and  heard  evidence  on  both  sides,  including 
evidence  that  the  duke 'Would  sustain  dam- 
age by  reason  of  the  severance  of  his  lands, 
and  by  their  being  otherwise  injuriously 
affected :  and  ultimately  the  umpire,  by  his 
award,  reciting  the  submission,  awarded  as 
follows, — ''Having  heard  the  parties,  and 
having  weighed  and  considered  the  evidence 
and  matters  so  referred  to  me  as  aforesaid, 
I  do  hereby  award,  Ac,  that  the  sum  of 
5C27/.  is  the  consideration-money  or  value, 
and  shall  be  paid  by  the  trustees  for  the 
purchase  by  them  in  foe  simple  of  the  said 
lands,"  Ac. : — Hold,  that  the  award  was  good ; 
for,  that  the  silence  of  the  umpire  on  the 
subject  sufficiently  neg/itived  the  claim  for 
severance  damage.  In  re  The  Duke  of 
Beav/ort  and  the  Sicantea  Harbour  Tituteetf 

146 
And  eee  Anciext  Ligbts. 

LETTEQ^. 
See  Inspection  of  DocuyKXTH. 

LETTERS  PATENT. 
Conetruction  of  Spectjieation. 

1.  Claim  larger  than  title,]  —  A  patent  was 
taken  out  for  "  certain  improvements  in  the 
doors  and  sashes  of  carriagee."  In  the 
specification,  after  describing  it,  the  patentee 
said :  "  I  have  shown  my  invention  as  ap- 
plied to  railway  carriage  doors  and  window 
fittings,  although  they  are  equally  applicable 
to  the  doors  and  windows  of  any  other  de- 
scription of  carriage,  or  in  any  position 
where  windows  and  doors  are  subject  to  jar 
and  vibration  :"— 'Hold,  that  the  claim  made 
in  the  specification  was  not  larger  than  the 
title  of  the  patent.     Qjrhjf  v.  Hofdeitf       666 

2.  One  part  of  the  invention  was  described  as 
«a  novel  arrangement  and  mode  of  fitting 
and  working  sliding  sashcji,  glass  frames, 
blinds,  and  shutters  fur  railway  and  other 
carriages,"  which  consisted  of  a  metal  plate 
with  a  slot  and  a  stud  or  pin  working  in  a 


groove  on  each  side  of  the  sash  or  fraaie: 
and  the  patentee  claimed  "the  metal  fillingi 
and  the  mode  of  applying  the  same,  dearrtbed 
herein  as  the  second  pan  of  my  inrention  :** — 
Held,  that  this  was  a  claim,  not  for  the  metal 
fittings  themselves,  but  for  the  mode  of  ap- 
plying them;  and,  consequently,  that  tba 
patent  was  sustained  by  proof  that  the  ap- 
plication was  new,  though  the  stud  and  plat« 
themselves  wer«  old.     Oxley  t.  Hotden,   666 

Infringement, 

3.  The  declaration  alleged  an  agreement  for 
the  sale  by  the  plaintiff  to  the  defendant  of 
the  exclusive  right  to  the  use  of  an  invention 
of  "improvements  in  elastic  cushion  fittings 
for  carriage  and  other  window  frames,"  and 
also  of  "  improvements  in  the  arrangement 
of  the  stud  and  plate  for  carriage  window- 
frames,  and  for  other  purposes  :'*•  — Held, 
that  the  declaration  was  sustained  by  a 
specification  in  which  the  inventions  wer« 
described  as  an  invention  of  "improve- 
ments in  the  doors  and  windows  of  car- 
riages," the  claim  being,  first,  for  "  the  eon- 
struction  of  elastic  pads  or  cnshions  as 
herein  described,"  secondly,  "the  mode  of 
applying  vulcanized  india-rubber  or  other 
elastiu  material  to  sliding  sashes,  glass 
frames,  and  doors,  as  herein  described;" 
and  also  for  "  a  novel  arrangement  and  moda 
of  fitting  and  making  sliding  sashes,  Ae., 
for  railway  and  other  carriages,"  Ac, — th« 
descriptions  being  confined  to  carriages.   Id, 

Action  by  Aeeigneefur  Infringetnent. 

4.  The  assignee  of  a  patent  may  maintain  aa 
action  for  an  infringement,  even  thoagh  ha 
has  acquired  the  right  by  assignment  of  two 
separate  moieties,  and  the  party  sued  is  the 
original  grantee.      Walton  r.  Laeater,      162 

5.  And  the  action  is  maintainable,  although 
there  has  been  no  infringement  since  the 
defendant  has  received  notice  that  the  entire 
Interest  in  the  patent  has  become  Tested  in 
the  plaintiff.  Id. 

Sale  of  Patented  ArtieU. 

6.  A  sale  in  this  country  of  the  patent  article 
imported  from  abro.ad  is  an  *'  user"  of  the 
invention  within  the  prohibition  of  the  lat- 
ters  patent.      Walton  v.  Laeater,  162 

Aeeonnt, 

7.  Form  of  rule  or  order  for  aeeount,  under  tba 
15  A  16  Vict  c.  83,  s.  42.  Walton  v.  £cir«. 
ter,  162 

What  amounte  to  a  Ceer, 

8.  Jlanufacture  for  tale.} — The  mannlaetar* 
of  a  patent  article  for  the  purpose  of  sale^ 
and  offering  it  for  sale,  although  no  sale  ia 
actually  effected,  is  a  user  of  the  invention. 
Ojrley  v.  Huldtn,  666 

9.  And  temhle,  per  Byles,  J.,  that  it  is  equally 
a  user  though  the  article  Is  made  maraly  aa 
a  sample.  Id, 
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PrwxtUmal  Speeifieation  ahandoned, 

10.  The  cironmBtanee  of  the  patentee  haring 
preTiously  filed  (bat  abandoned)  a  provi- 
•lonal  specification  detcriblng  in  part  the 
same  inrention,  does  not  render  a  enbse- 
qnent  patent  void, — the  filing  of  the  previous 
provisional  specification  not  being  a  i>nblica- 
tion  within  the  statnte.     Oxley  r.  Holden, 

66fi 

[Particulart  of  Breaek49  in  Action, 

11.  Upon  an  order  for  the  delivery  of  ihrther 
particulars  of  breaches  in  an  action  for  the 
infringement  of  letters  patent  the  plaintiffs 
•numerated  certain  instances,  and  added, 
''And  the  plaintiffs  state  these  particular 
instances  by  way  of  example  only,  and  not 
80  as  to  preclude  them  from  proving  any  of 
the  infringements  mentioned  in  the  former 
particulars  of  breaches :" 

Held,  that  that  clause  should  be  struck  out 
of  the  particulars.  Pat€ni  Tfpe  Founding 
Company  v.  Bichardt,  S93] 

LIGHTS. 
See  AvcnHT  Lights. 

LIMITED  LIABILITT. 

Effect  of  Begietration  under  the  Limited  Lia- 

hility  AcL 

The  12th  section  of  the  Limited  Liability  Act, 
IS  ii  19  Vict  c.  133,  enaeto  thai  no  altera- 
tion made  by  virtue  of  this  act  in  the  name 
of  any  company  shall  prciJudioe  or  affect  any 
right  which  previously  to  such  alteration 
has  accrued  to  such  company,  4o.,  but  every 
such  company  shall  be  entitled  to  all  such 
remedies  as  they  would  have  been  entitled 
to  if  no  such  alteration  had  been  made : — 

Held,  that  the  rights  of  a  company  which 
had  obtained  a  certificate  of  complete  regis- 
tration with  limited  liability  under  the  above 
act,  against  a  surety  on  a  bond  entered  into 
with  them  for  the  faithful  service  of  a  clerk 
or  agent,  in  respect  of  defalcations  since  the 
date  of  such  certificate,  remained  unaffected 
by  their  change  of  name.  Oroux'e  Improved 
Soap  Co,,  Limited,  v.  Cooper,  800 

LIVERPOOL  DOCKS. 

Bateahility  of. 

By  a  series  of  local  acts,  the  trustees  of  certain 
public  docks  were  empowered  to  take  certain 
rates  and  tolls  from  vessels  entering  therein, 
the  proceeds  to  be  applied  to  the  repair  and 
maintenance  of  the  docks  and  harbour ;  and, 
if  the  amount  raised  should  be  more  than 
sufficient  for  that  purpose,  then  the  rates  and 
tolls  were  to  be  lowered. 

By  subsequent  acts,  the  trustees  were  em- 
powered to  raise  money  for  building  addi- 
tional warehouses,  and  to  levy  raten  for 
payment  of  the  expenses  of  carrying  the  | 

0.  B.  N.  s.  VOL.  vm. — 84 


acts  into  effsct,  paying  interest,  and  main- 
taining the  buildings  so  erected;  but  such 
additional  warehouses  were  to  be  rateable  to 
the  poor  as  in  the  case  of  premises  of  which 
there  was  a  beneficial  occupation : — 

Held, — in  deference  to  the  decision  of  the 
Court  of  Queen'a  Bench  (between  the  same 
parties)  upon  a  case  stated  by  the  sessions 
in  1827  (The  King  «.  The  Inhabitants  of 
Liverpool,  7  B.  A  C.  01,  9  D.  ii  R.  780),  and 
the  legislative  declaration  as  to  the  rate- 
ability  of  the  additional  buildings  erected 
under  the  authority  of  the  later  acts, — that 
the  trustees  were  not  rateable  in  respect  of 
the  old  docks,  Ac.  The  Mereey  Doche  and 
Harbour  Board  r.  Jonee,  114.  [Affirmed  on 
error.] 

LLANDAPF  AND  CANTON  DISTRICT 
MARKETS  ACT. 

Gonotruciion  of, 

1.  The  26th  section  of  the  Llandaff  and  Cantoa 
District  Markets  Act,  21  k  22  Vict  c.  cv., 
enacts  that  every  person  who  shall  sell  or 
expose  for  sale,  at  any  place  within  the 
limits  of  the  act  (other  than  in  hie  own  d^oell- 
ing-houee,  or  in  any  ehop  attached  to  and 
being  part  of  any  dwelling-house),  any  arti- 
cle  in  respect  of  which  tolls  are  by  this  act 
authorised  to  be  taken,"  shall  forfeit  and  pay 
any  sum  not  exceeding  4Qe,  By  the  schedule 
to  the  act  a  toll  was  imposed  on  horeee : — 

Held,  that  a  horse  was  an  <'  article"  within 
the  al>ove  section.  Llandaff  and  Canton 
Dietrict   Markete   Company,  app.,  Lyndon,. 


resp. 
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Held  also,  that  a  sale  by  anotion  of  horses 
by  A.,  a  licensed  auctioneer,  in  a  yard 
attached  to  the  dwelling-house  of  B.,  within 
the  district,  was  an  offence  against  the  aot« 

M 

LOCAL  BOARD  OF  HEALTH. 

Bighte  and  Dutiee  of 

A  local  board  of  health  act  empowered  the 
board  to  supply  the  town  with  water  at 
certain  rates  for  domestic  purposes,  and  for 
other  than  domestic  purposes  for  such  remu- 
neration and  upon  such  terms  and  conditions 
as  should  be  agreed  upon  between  them  and 
the  persons  desirous  of  having  such  supply. 

An  inhabitant  of  the  town  having  pre- 
sented to  the  town  an  ornamental  fountain 
with  a  trough  or  basin,  which  was  set  up  on 
one  of  the  public  streets,  the  board  supplied 
it  with  water  on  market  days, /or  the  uee  of 
eattU  in  the  market,  and  for  hortee,  if  yoked, 
when  paeeing  to  and  fro. 

The  respondent,  who  kept  horses,  with  a 
view  to  evade  the  payment  of  the  rate  for  the 
supply  of  water  to  his  stable,  took  his  horses 
to  the  fountain  to  drink.  Upon  an  informa- 
tion against  him  under  the  59th  section  of 
the  Waterworks  Clauses  Act,  1 847,— which 
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mi9ioU  that  "•wrj  pfivoii  w^  aot  hATSng 
%grMd  to  b«  mppliod  with  w«taf  Igr  the 
«ad«rtak«fB,  shaU  taka  aay  wator  lro«»  any 
iMaiToir,  waterooona,  or  tonduit  beloaging 
to  the  andertaken,  Ac,  or  from  ai^  oUtam 
or  other  like  plaeo  containing  water  belong- 
iji^  to  the  andertaker%  oth^r  thwa  such  a« 
flMjJlf  hatn  h^em  provided  for  lk%  fratuito«§ 
«••  of  the  pubUa,  ihall  forfisit  to  the  ander- 
taken for  every  nioh  offence  a  ran  not 
axceeding  10/./'— the  magiitratei,  being  of 
opinion  that  the  board  bad  no  right  to  erect 
a  fountain  on  the  pnblie  highway  otherwise 
than  for  the  gratnitont  «m  of  the  pnblio 
ander  the  provisions  in  e.  78  of  the  PnUic 
Health  Act,  1848,  declined  to  oooTiot  :-•>- 

Hold,  that  the  decision  of  the  magistrates 
was  wrong;  for,  that,  notwithstanding  the 
foantaia  might  be  a  pnblie  nnisance,  it  was 
oompetent  to  the  board  to  limit  the  supply 
of  water  thereto  in  the  manner  they  had 
done,    ffildretk,  app.,  Adawuon,  resp.,    687 

LODQIHa-HOUSB  KEEPER. 
Bighh  and  LiahiliitM  <{/l 

L  The  law  imposes  no  obligation  apoa  alodg- 
iag-honse  keeper  to  take  care  of  the  goods 
of  his  lodger.    Holder  t.  Sovlhy,  264 

t.  Where,  therefore,  certain  property  of  a 
Ipdger  who  was  about  to  quit  had  been 
stolen  by  a  stranger,  who,  in  his  absence, 
was  permitted  by  the  occupier  of  the  house 
to  enter  the  rooms  for  the  purpose  of  riewing 
them, — Held,  that  the  lodging-house  keeper 
was  not  responsible  for  the  loss.    Id, 

LONDON  UNION. 
See  PooB  Law. 

MAGISTRATES. 
See  Justices. 

MALICIOUS  PROSECUTION. 

Where  maintainable, 

1.  M.  sued  F.  in  the  county  court  for  a  debt. 
F.  claimed  a  set-off,  in  answer  to  which  M. 
produced  his  book  containing  an  acknow- 
ledgment signed,  as  he  swore,  by  F.  F. 
denied  the  signature,  which  he  arerred  to  be 
a  forgery ;  but  the  Judge,  induced  partly  by 
the  statement  of  M.,  and  partly  by  the  con- 
duct of  F.  on  previous  occasions  before  him, 
disbelieying  F.'s  denial,  committed  him 
under  the  14  A  15  Vict  o.  100,  s.  19,  and 
bound  M.  over  to  prosecute.  F.  was  ac- 
cordingly tried  for  perjury,  and  acquitted. 
F.  then  brought  an  action  against  M.  for 
maliciously  and  without  probable  cause 
causing  him  to  be  prosecuted  on  an  un- 
founded charge : — Held,  by  Erie,  C.  J.,  and 
Williams,  J.,— Willes,  J.,  dissentiente,— that 
the  committal  of  F.  and  the  binding  oyer  of 


M.  to  pMiamta  be  log  the  act  of  th*  jadg% 
the  action  was  not  mmntainable, — although 
the  Judge  was  in  part  influenced  by  ^b»  per- 
jury and  Ibrgeiy  of  M.  Fitajokm  t.  Jfodb- 
inder,  78 

[Rereraed  on  error^  rtde  post,  VoL  XZJ 

Brfore  a  Magiairate. 

X  The  defrndaatTs  saa,  a  youth  ahovl  17  ar  18, 
In  his  employ,  caused  a  serrant  whom  he 
suspected  of  obtaining  money  from  him  by 
false  pretenoeSf  to  be  apprehended  and  takea 
befbre  a  magistrate,  who  remanded,  bat 
ultimately  discharged  him.  After  the  la- 
mand,  the  son  told  his  father  what  be  had 
dona :  the  latter  did  not  prohibit  his  son 
from  proceeding  In  the  matter,  but  amid,  tha^ 
as  he  (the  son)  had  begun  i^  he  would  not 
interfere :— Held,  by  Erie,  C.  J.,  Willeo,  J., 
and  Byles,  J.,— dubltante  Wllllama,  J.,— ao 
eyidenee  for  a  Jury  of  either  preriooa  an* 
thorlty  or  •ubsequtnt  ratiflcation  by  the 
father.    Jfoon  r.  Towere,  911 

S.  Whether,  under  the  circumstaneea,  a  aahea- 
quent  ratifloation  would  have  rendered  the 
father  liable  as  a  trespasser, — qumref    Id, 

MARKET. 
See  Llahpaft  Airo  Cahtov  DiaTucr  Mae- 

KBffS  AOV. 

MASTBR  AND  SBRYANT. 
(hnetntoHon  of  Coniraet, 
Yearly  hirittg.] — It  was  agreed  between  A.  and 
B.  that  A.  should  eater  into  the  sei^ice  of 
B.  as  a  traveller;  and  it  was  stipulated  ttat 
the  agreement  should  be  "  binding  betweca 
them  for  twelve  months  certain  from  the  date 
thereof,  and  continue  from  time  to  time  until 
three  months'  notice  in  writing  be  given 
by  either  party  to  determine  the  aame:* 
— Held,  that  this  was  a  contract  for  a  year 
certain  only,  and  that  B.  was  at  liberty  to 
put  an  end  to  it  at  the  expiration  of  the  year, 
by  giving  A.  three  months'  previous  notice, 
^roioa  V.  jS^moiw,  2M 

[Liahilttjf  of  Matter, 

3.  A  master  is  not  liable  for  the  wilfhl  aai  of 
his  servant  done  contrary  to  his  orders. 
Oreen  v.  Jfoeeamara,  889] 

MEASURE  OF  DAMAGES. 
See  Damaaes. 

.    MEDICAL  PRACTITIONER. 

Penalty  under  the  Medical  Act,  1X^22  YieL 

c.  90,  •.  42. 

1.  To  warrant  a  conviction  under  the  Medical 
Act,  21  A  22  Vict  c.  00,  s.  42,  for  acting  as 
or  pretending  to  be  a  surgeon,  there  mast  be 
unequivocal  evidence  that  the  party  bus  so 
acted  or  pretended :  it  is  not  enough  that 


MEDICAL  PRAOTITIONEH. 


NEW  TRIAL. 


h«  if  so  called  bj  persons  whom  he  has  at-  J 
tended  proressionally,  In  the  absence  of  evi- 
denee  to  show  that  he  has  done  so  on  his 
•wn  aeeount  and  for  his  own  profit    Ptd- 
friftt  app.,  Ckevallier,  resp.,  240 

9.  A.  and  B.  (the  latter  being  a  dnlj  qualified 
medical  practitioner)  jointly  occupied  a 
hoose  on  one  door  of  which  was  a  plate 
with  the  name  of  Mr.  A.  engrared  thereon. 
On  another  plate  on  the  same  door,  under 
the  former,  but  enclosed  in  the  same  frame, 
was  the  name  of  Mr.  B.,  with  the  addition  of 
the  words  "  Surgeon,  Accoucheur,  Ac."  On 
another  door  was  written  the  word  ''Sor- 
garj,"  and  on  a  lamp  over  the  door,  **  Sur- 
geon Accoucheur."  The  name  of  A.  was  not 
In  the  Medical  Register.  Upon  a  complaint 
under  the  Medical  Act»  21  4  22  Vict  o.  90, 
8.  40,  the  Justices,  assuming  firom  the  above 
faots  that  A.  "  falsely  pretended  to  be  a  sur- 
geon," convicted  him  in  the  penalty  of  101. 
This  court,  on  appeal  under  the  20  4  31  Vict 
e.  43,  quashed  the  conviction,  on  the  ground 
that  there  was  no  evidence  to  warrant  it 
Id,  240 

t.  Proof  of  regitter.]^ SembU,  that  a  book 
purporting  to  be  a  copy  of  the  "Medical 
Register"  pursuant  to  the  act,  and  profess- 
ing to  be  <'  published  and  sold  at  the  oflice 
of  the  General  Council  of  Medical  Bduea- 
tion  and  Registration,"  is  admissible  under 
1.27.    Id, 


MEMORANDA. 

Peatb  of  Wateon,  B., 
Appointment  of  Wilde,  B., 


404 
404 


MBBCANTILE  LAW  AMENDMENT  ACT. 
Atnffnment  of  Judgment,  d:e. 

Advantage  cannot  be  taken  of  the  6th  section 
of  the  Mercantile  Law  Amendment  Act,  19 
4  20  Vict  c.  97,  vpon  motion,  PkiUipt  T. 
Diektom,  391 

MERCANTILE  USAGE. 
See  ByiDBHCfi,  1. 

MERSEY  DOCKS  AND  HARBOUR. 
See  LiTBBPOOL  Docks. 

METROPOLITAN  BUILDINGS  ACT. 

Conetruetion  of, 

A  magistrate  baring,  upon  the  construction 
of  the  5th  rule  of  s.  26  of  the  Metropoliton 
Buildings  Act,  1855  (18  A  19  Vict  c.  122), 
decided  that  a  certain  place,  being  a  row  of 
houses  forming  part  of  a  line  of  tborough- 
fhre,  was  a  street, — this  court  declined  to 
interfere  with  his  decision.  Newman,  app., 
Bmkor,  imp.,  200 


MISTAKE  OF  FACT. 

Money  paid  under, 

1.  Where  a  party  pays  money  under  a  mistake 
of  facft^  he  is  entitled  to  recover  it  backf 
although  he  may  at  the  time  of  the  payment 
have  had  means  of  knowledge  of  which  he 
has  neglected  to  avail  himself.  TowHtend  r. 
Crowdg,  477 

2.  A.  agreed  with  B.  to  purchase  his  share  of 
a  partnership  business  for  a  given  sum,  pay- 
able by  instalments,  subject  to  diminution 
if  the  moiety  of  the  profits  of  the  business 
for  a  period  of  three  years  should  be  less 
than  a  certein  amount.  Having  made  a 
partial  investigation  of  the  partnership  ao- 
connte,  and  believing  that  the  profite  had 
reached  the  amount  named,  A.  paid  the  last 
instolment  in  fall.  Six  months  afterwards, 
the  accounte  having  been  more  fally  and 
accurately  gone  into,  A.  discovered  that  the 
profite  were  considerably  less  than  the  esti- 
mated amount: — Held,  that,  the  payment 
having  been  made  under  a  mistake  of  fact, 
A.  was  entitled  to  recover  back  from  B.  the 
sum  paid  in  excess.    Id, 

MORTGAGE. 
Of§k^,^See  SBiPPXva,  8. 

[NAVY  AGENT. 
See  Pabtrersbip.] 

NEGLIGENCE. 

In  driving  Carriagee, 

In  an  aodon  for  negligent  driving,  the  Judga 
will  not  be  justified  in  leaving  the  case  to  the 
jury  where  the  plaintilTs  evidence  is  equally 
consistent  with  the  absence  as  with  the  exist- 
ence of  negligence  in  the  defendant  Cotton 
y.  Wood,  608 

And  eee  Attobbbt,  2. 

NEW  TRIAL. 
Couneel  not  inetnieted 

• 

1.  The  plaintiif's  attorney  having  without  m^ 
ionable  excuse  neglected  to  instruct  counsel 
or  to  appear  at  the  assises  when  the  cause 
was  called  on,  in  consequence  of  which  the 
plaintifi'  was  nonsuited, — the  court  granted 
a  new  trial  only  upon  the  terms  of  tha 
attorney  paying  the  coste  of  the  day  out  of 
his  own  pocket     Townleg  v.  Jonee,  289 

[Exeeteive  Damagee, 

2.  It  is  not  sufficient  ground  for  disturbing  a 
verdict  for  heavy  damages  given  by  a  jury 
for  injury  susteined  in  a  collision  on  a 
railway,  that  the  plaintifi*,  who  had  been 
advised  by  medical  men  to  abstein  entirely 
from  basiness  for  a  oonslderable  tiote,  did 
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not  act  on  such  advice  (though,  if  he  had, 
the  cTidence  was  that  he  woald  permanently 
reoover),  but  resumed  his  business  shortly 
after  the  accident,  even  though  the  effect 
might  be  to  render  permanent  an  ailment 
which  otherwise  would  hare  been  only  tem- 
porary. The  question  of  damages  is  entirely 
within  the  prorince  of  the  jury,  and  the 
court  will  not  in  such  a  case  interfere  with 
their  finding  upon  it.  Saundert  y.  The 
London  and  North-  We9tem  Railway  Com- 
pany, 887 
Termt  of  Oranling. 

3.  When  a  new  trial  had  been  granted  ex 
debito  justitisB,  on  the  ground  that  the 
finding  of  the  jury  had  not  been  sufficiently 
explicit,  the  court  refused  to  compel  the 
plaintiff  to  proceed  to  the  second  trial  within 
a  period  limited  by  the  defendant  Oakley 
▼.  Ooddetn,  895] 

NUISANCE. 
See  Local  Boabd  op  Health. 

OBITUARY. 
Ste  Memoranda. 

[PARTNERSHIP. 

Liability  of  incoming  Partner  for  Old  Dehte, 

A  person,  coming  in  as  a  partner  in  the  business 
of  nary  agents,  in  general,  takes  the  joint 
liability  of  debts  owing  to  a  customer  by  the 
old  firm,  although  the  customer  may  be 
wholly  unaware  of  his  having  joined  the 
concern.     Scott  t.  Beale,  879] 

PATENT. 
Ste  Letters  Patent. 

• 

PERJURY. 
See  Malicious  Prosecutioit,  1. 

PLEADING. 

Jttdt/meut  recovered, 

A  plea  of  judgment  recovered  in  an  action 
brought  in  the  consular  court  at  Constanti- 
nople, established  under  the  6  A  7  Vict  c. 
94,  and  payment  by  the  defendant  of  the 
amount, — Held  a  good  bar  to  an  action 
brought  here  for  the  same  cause.  Barber  v. 
Lamb,  95 

Detcription  f>f  Contract  in  the  Declaration, — See 
Letters  Patent,  3. 

JSquitable    Plea, — See    False    Representa- 
tion, 1. 

Equitable  Replication, — See  Waiver,  2. 

POOR  LAW. 

Validity  of  Order  of  Poor  Late  Ouardiane. 

I.  The  6th  section  of  the  statute  22  A  23  Vict. 


0.  49,  is  reteospective  in  its  operation.  J%e 
Ouardiane  of  the  London  UnioUfApp.,  Aeoeke, 
resp.  760 

2.  The  guardians  of  the  London  Union  made 
an  order  upon  one  of  the  parishes  comprised 
therein  for  the  payment  of  a  sum  which 
included  a  balance  due  from  the  parish  at 
the  preceding  half-year,  which  balance  %ras 
made  up  of  the  accumulated  balances  of 
several  successive  years : — Held,  that  the 
order  was  rendered  invalid  by  the  6th  section 
of  the  22  A  23  Vict  c.  49.  M 

3.  A  refusal  of  justices  to  order  payment  of 
money  under  such  an  order  is  no  bar  to  a 
future  proceeding  to  enforce  it;  and  rach 
refusal  is  ground  of  appeal  under  the  20  ft 
21  Vict  c.  43.  Jd, 

POOR  RATE. 

Aeeeeement, 

Where  the  amount  of  a  poor-rate  at  so  mach 
in  the  pound  on  the  assessable  value  of 
premises  involves  the  fraction  of  a  farthing, 
a  demand  by  the  overseer  of  the  whole  far- 
thing is  an  excessive  and  illegal  demand. 
Morton,  app.,  Brammer,  resp.,  791 

And  tee  Liverpool  Docks. 

PRACTICE. 
In»pection  of  Docwnente, 

1.  Held,  that  the  defendant  was  entitled,  under 
the  common  law  jurisdiction  of  the  court,  to 
have  an  inspection  of  letters  which  in  the 
course  of  a  negotiation  for  taking  a  farm  he 
as  agent  for  his  brother  had  written  to  the 
plaintiff,  but  of  which  he  had  kept  no  copies, 
— it  being  sworn  that  the  plaintiff's  claim  in 
the  action  was  founded  upon  such  letters, 
and  that  the  inspection  was  necessary  for 
his  defence  thereto.    Price  v.  Uarrieon,     617 

Right  of  Appeal  under  17  <«•  18  Vict.  e.  125, 

«.  34. 

2.  A  decision  upon  a  rule  to  reduce  the  damages, 
may  be  the  subject  of  an  appeal  under  the 
34th  section  of  the  Common  Law  Procedure 
Act,  1854,  17  ft  18  Vict  c.  125.  Seeger  v. 
Duthie,  72 

[Depoeit  of  Money  in  Lien  of  Bail. 

3.  The  defendant  having  been  arrested  under 
a  capias  endorsed  for  the  amount  of  tho 
debt,  thereupon,  in  lieu  of  giving  bail,  de- 
posited with  the  sheriff  the  said  amount* 
and  10/.  for  costs.  He  did  not  put  in  and 
perfect  special  bail,  or  pay  the  additional 
sum  of  10/.  under  the  7  ft  8  G.  4,  c.  71,  s.  S, 
as  further  security  for  costs,  but  went  abroad : 

The  court,  on  affidavit  stating  these  factA, 
and  showing  that  judgment  had  been  duly 
signed,  aUlowed  the  plaintiff  to  take  the 
money  out  of  court;  the  rule  to  be  served 
at  the  defendant's  lost  kuown  place  of  abode^ 
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or  hU  attorney,  if  known ;  otlierwise  to  be 
stack  up  in  the  master's  oiBoe.  Patton  y. 
Gordon,  886 

4.  SmbUf  such  an  application  onght  to  be 
made  at  chambers.  Id. 

5.  The  practice  as  stated  in  1  Chittj's  Arch- 
bold,  by  Prentice,  821,  that  snch  a  motion 
must  be  made  in  the  AiU  court,  is  not  cor- 
rect, /i.] 

PREFERENCE. 
See  Railway  Compaitt,  4. 

PRIVILEGED  COMMUNICATION. 

See  Slahdib. 

PROCESS. 
See  Bankrupt,  2,  3. 

PROMOTIONS. 
See  Memorahda. 

PUBLIC  DOCUMENTS. 
See  Etidbrci,  3. 

PUBLIC  FOUNTAIN. 
See  Local  Board  of  Health. 

PUBLIC  HEALTH  ACT. 

L^nal  Board  euing  in  the  name  of  their  Clerk, 

A  contract  was  entered  into  with  the  defend- 
ants by  five  persons  named,  who  were  mem- 
bers of  a  local  board  of  health,  for  works  to 
be  done  by  the  defendants.  The  five  cove- 
nanted "  for  tbemaelves,  their  heirs,  execu- 
tors, and  administrstors,"  but  the  contract 
professed  to  be  entered  into  by  them  ''for 
and  on  behalf  of  the  local  board :" — Held, 
that  the  clerk  to  the  local  board  was  the 
proper  person  to  sue  for  a  breach  of  this 
contract,  by  virtue  of  the  138th  section  of 
the  Public  Health  Act,  1848,  11  &  12  Vict 
c.  63.     Cubham  r.  Holcombe,  815 

And  eee  Local  Board  op  Health. 

PUBLIC  NUISANCE, 
i^ee  Local  Board  of  Hbatth. 

PUBLICATION. 
See  Letter!  Patent,  10. 

RAILWAY  COMPANY. 

Compuhortf  Taking  of  Land  under  8  <fr  9  Viet. 

c.  18. 

1.  Sufficiency  of  notice.] — The  W.  Railway 
Company,  who  wore  empowered  by  an  act 
incorporating  the  Lands  Clauses  and  llnil- 1 


ways  C*au8e8  Consolidation  Acts,  1845,  to 
make  a  railway,  with  all  proper  stations, 
works,  and  conreniences  connected  there- 
with, to  terminate  by  a  junction  with  the  L. 
Railway  at  a  point  marked  on  the  parlia- 
mentary plan,  gave  the  plaintiff  notice  that 
the  line  of  the  railway  would  pass  through 
a  piece  of  his  land  which  lay  beyond  the 
point  of  junction,  bnt  within  the  line  of 
deviation  marked  in  the  plan,  and  thst  such 
land  was  required  for  the  purposes  of  the 
railway,  and  took  the  necessary  steps  under 
the  Lands  Clauses  Consolidation  Act  to  re- 
quire  a  right  of  entry  thereon. 

Being  about  to  erect  a  station  upon  the 
piece  of  land  in  qnestion,  the  W.  Company 
agreed  with  the  L.  Company  that  the  station 
so  to  be  erected  should  be  used  by  both 
companies;  and  the  terms  of  this  agreement 
were  afterwards  embodied  in  and  confirmed 
by  an  act  of  parliament.  The  station  was 
accordingly  built  at  the  joint  expense  of  the 
two  companies, — the  W.  Company  prolong- 
ing their  line  with  a  double  set  of  rails  from 
the  point  of  junction  into  the  station ;  one 
line  of  rails  being  for  the  joint  use  of  both 
companies,  and  the  other  for  the  exclusive 
use  of  the  W.  Company : — 

Held,  that  the  notice  given  by  the  W. 
Company  to  the  plaintiff  was  a  sufficient 
notice,  although  it  did  not  in  terms  state 
that  the  land  was  required  for  the  purpose 
of  a  etation;  that  the  prolonging  their  line 
beyond  the  point  of  junction  into  the  station 
was  no  excess  of  their  powers ;  and  that  the 
arrangement  with  the  L.  Company  (who 
were  not  in  a  position  to  take  the  land  them- 
selves) for  the  joint  use  of  the  station  did 
not  vitiate  the  title  which  the  W.  Company 
bad  already  acquired  to  the  land, — though 
eemble  (per  Williams,  J.),  that,  if  the  W. 
Company  took  the  land  for  the  purposes  of 
the  L.  Company  only,  and  parted  with  their 
right  to  them,  their  title  might  have  been 
defeated  thereby.  Wood  v.  The  Efteom  and 
Leatherhead  liailKay  Company,  731 

Defect  of  Feneee, 

2.  The  plaintiff  folded  his  sheep  in  a  field 
adjoining  a  railway,  using  the  quickset 
hedge  forming  the  company's  fence  as  one 
side  of  the  enclosure.  Some  of  the  sheep 
escaping  through  a  small  hole  in  the  hedge, 
got  upon  the  railway,  and  were  killed : — 
Held,  that  the  company  wore  liable,  and  that 
it  was  no  misdirection  to  tell  the  jury  that 
by  8.  68  of  the  Railways  Clauses  Consolida- 
tion Act,  1846  (8  A  9  Vict  c.  20),  the  com- 
pany were  bound  to  keep  their  fences  suffi- 
ciently strong  to  prevent  sheep  and  cattle 
from  strnying  out  of  the  adjoining  lands,—- 
the  jury  having  found  as  a  fact  that  the 
fence  was  insufficient.  Deeeant  v.  The  Great 
Weeteru  Jiaiticay  Company,  368 

3.  The  68th  section  of  the  Railways  Clauses 
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Goiifolldaa«n  Aet»  1845,  8  ft  9  Yi^t  o.  20, 
whieh  impoMi  vpon  Um  eompany  th«  doty 
of  ereeting  and  maiataining  "anffioientpocU, 
railfy  bedgM,  ditclMt,  monndB,  or  other  fences, 
for  separating  the  land  taken  for  the  ate  of 
the  railway  from  the  a<yoiniag  lands  not 
taken,  and  protecting  such  lands  from  tres- 
pass, or  the  cattle  of  the  owners  or  occupiers 
thereof  from  straying  thereout  by  reason  of 
the  railway,"  does  not  oblige  them  to  fence 
off  their  railway  from  an  a4joining  tramway 
which  they  permit  the  public  to  use  on  pay- 
ment of  tolls, — ^tho  eaaetment  applyin||[  only 
to  the  separation  of  the  railway  from  the 
adjoining  lands  behnfing  to  other: 

The  defendants  wese  the  owners  of  a  rail- 
way and  also  of  a  tramway  which  for  eeme 
distance  ran  by  the  side  of  the  railway,  and 
was  separated  from  it  by  a  hedge  or  fence, 
also  belonging  to  the  defendants,  down  to  a 
point  where  the  tramway  crossed  the  railway. 
At  this  point  the  company  had  placed  swiag- 
gates  to  separate  the  tramway  from  the  rail- 
way ;  but  these  were  seldom,  if  ever,  closed. 
.  The  tramway  was  used  by  the  pablic  for 
drawing  coals  and  other  goods  in  Iraeks 
along  it  by  means  of  horses,  a  toll  being 
paid  to  the  defendants  for  its  usew  The 
plaintiff's  senrant  was  proceeding  along  the 
tramway  with  certain  horses  and  trucks, 
when  one  of  the  horses,  alarmed  by  the  noise 
of  an  approaching  train,  swerved  on  to  the 
railway,  and  was  knocked  down  and  killed. 

In  an  action  against  the  company,  charg- 
ing them  with  negligence  in  omitting  to  use 
reasonable  or  proper  means  to  prerent  their 
engines  and  carriages  doing  damage  or  injury 
to  persons  lawfully  being  upon  and  using  the 
tramway, — the  jury  having  found  that  the 
company  were  guilty  of  negligence, — Held, 
by  Williams,  J.,  and  Bylos,  J.  (Brie,  C.  J., 
dissenting),  that  the  plaintiff  was  entitled 
to  recover.  MarfM  r,  Tke  South  Wale$ 
Railway  Company,  625 

Injunction  under  tke  Railway  Traffic  Act, 

4.  By  their  scale  or  tariff,  a  railway  company 
divided  the  places  through  which  their  lines 
passed  into  districts,  and  charged  at  a  re- 
duced rate  per  ton  for  coals  ei^ried  a  given 
distance  from  Peterborough  or  Ipswich  re- 
spectively, when  consigned  in  full  train  loads 
ef  200  tons  or  35  trucks.  The  advantage 
of  this  reduced  rate  was  given  to  persons 
consigning  coals  from  Peterborough  to  one 
of  these  districts  in  full  train  loads,  though 
on  their  arrival  at  Cambridge  the  company 
for  their  own  convenience  thought  fit  to 
break  up  the  train,  and  carry  about  one-third 
of  it  forward  by  the  ordinary  goods  trains, — 
the  whole  consignment,  however,  ultimately 
finding  its  way  into  the  district  to  which  it 
was  addressed  by  the  consignor: — Held,  that 
this  was  not  giving  any  undue  preference  to 
the  Peterborough  coal-dealers,  or  imposing 


any  undue  pr^udice  on  the  Ipawieh  ^^i— » 
although  the  latter  ware  unable  to  avail 
themselves  of  the  lower  rate  of  charge  for 
ooals  eonsigned  by  them  to  the  same  dis> 
trict,  by  reason  of  the  insufllcianey  ef  the 
demand  for  seaborne  coals  at  tha  places 
oomprised  therein.  /•  re  Ramwrna  amd  the 
EaeUm  ComaUiu  Railway  Compamyg        709 

BATB. 
See  Poor-Rats. 

BATIFICATION* 
0/  Act  of  Agent, — See  Malicious  Pbobkcv- 

TIOJI,  8. 

REASONABLE  TIMB. 
See  Waitkb. 

RKCAMBIO. 
See  Bill  of  Excbahab,  3. 

RB-EXCHAKOB. 
See  Bill  op  Bxcbarcb,  S. 

SET-OFF. 
See  SaiPPiK«,  8. 

[SHERIFF. 
Action  for  Falee  Retnm. 

1.  The  sheriff  having  seised  goods  under  a  writ 
of  fl.  fa.,  employed  an  auctioneer  to  seU  tbsn, 
who  was  the  brother  of  theexeeution-eredltor. 
The  auctioneer  sold  the  goods  by  private 
contract,  and  within  an  hour  and  m  half 
afterwards  the  sheriff,  who  was  ignoranl  al 
that  time  of  the  sale,  returned  to  the  writ 
of  fi.  fa.  the  seisnre,  and  that  the  goods  were 
in  his  hands  for  want  of  buyers.  In  an 
action  by  the  execution-creditor  for  a  fhlse 
return,  the  judge  at  the  trial  refused  to  direct 
the  jury  that  they  must  find  some  damage 
for  the  plaintiff  in  respect  of  a  writ  of  ven- 
ditioni exponas,  which  he  had  issued  the 
day  after  such  return: — Held,  that,  omi- 
sidering  the  circumstances  under  whieh  the 
writ  was  issued,  the  judge  righUy  refused 
to  do  so.     Lety  v.  Hale,  881 

Retainer /or  Rent, 

2.  To  a  writ  of  venditioni  exponas,  the  sheriff 
made  a  return,  in  which  he  accounted  for 
the  proceeds  of  the  goods  by  applying  part 
thereof  in  the  payment  of  rent  due  to  the 
landlord  of  the  premises  wherein  the  goods 
were  seised,  and  by  retaining  the  residue 
for  charges  which  he  had  a  right  to  mak^ 
with  the  exception  of  a  sum  claimed  for  pos- 
session-money, to  which  the  sheriff  was  not 
entitied.    The  premises,  hownver,  in  which 
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tli«  seisure  wm  Bad*  coatUted  of  two  hoQMi 
bold  under  soparate  laodlords,  and  besides 
the  ram  so  paid  for  rent  to  one  of  such  land- 
lards,  tbere  was  owing^  for  rent  to  the  other 
lindlord  a  snm  ezeeeding  tho  ralne  of  the 
proeeeds.  In  aa  aedon  against  the  sheriff 
for  a  false  retam, — Held,  that  the  sheriff  was 
not  estopped  by  his  latnm  from  showing 
that  snoh  rent  was  due,  and  that  (by  reason 
of  the  statate  8  Ann.  o.  14,  requiring  the 
sheriff  U>  pay  one  year's  rent  out  of  the 
proeeeds)  the  plaintiff  had  rastained  no  dam- 
age by  the  false  retom,  and  had,  therefore, 
no  eanse  of  action.    X«ey  t.  HaU,  881J 

SHIPPING. 

Con»tntetion  of  Charter-party, 

T.  By  a  memorandum  of  charter  between  the 
plaintiff,  the  oaptain  and  part  owner,  and 
the  defendants,  merchants,  it  was  agreed 
that  the  ship  should  load  in  the  London 
Dock,  and  there  recoire  and  take  on  board 
all  such  lawful  goods  as  might  be  required 
by  the  charterers,  and  should  therewith  pro- 
ceed to  Qeelong,  and  there  deliver  the  cargo 
agreeably  to  the  bills  of  lading;  that  cAs 
eaptain  thontii  attend  daily  at  the  broker^e 
office  to  eign  bilte  of  lading  as  customary ; 
that  the  whole  of  the  ship  should  be  at  the 
disposal  of  the  charterers  for  the  oonreyanee 
of  goods  and  specie  (excepting  cabin  and 
room  for  officers,  crew,  and  stores) ;  that,  if 
gunpowder  were  shipped,  the  same  was  to 
be  taken  on  board  where  ordered  below 
Blackwall,  as  customary,  Ac. :  in  eoneidera- 
tion  whereof  the  charterers  agreed  to  pay 
freight  for  use  and  hire  of  the  ship  14001., 
with  a  gratuity  of  25  guineas  to  the  master, 
payable  before  leaving  London  :  the  fVeight 
to  be  paid  as  follows, — so  much  as  might  be 
payable  in  the  colony  by  bills  of  lading,  to 
the  extent  of  800/.,  to  be  taken  and  received 
in  part  payment,  and  balance  (600/.)  in  cash, 
less  seventy  days'  discount  from  the  date  of 
clearing  frcm  London:  forty  running  days 
were  to  be  allowed  the  charterers,  Sundays 
and  holidays  excepted  (if  the  ship  were  not 
sooner  despatched),  for  loading  the  said  ship, 
to  commence  from  date  of  her  being  ready 
at  her  loading  berth  to  receive  cargo :  the 
owner  further  engaged  that  the  ship  should 
be  ready  to  sail  for  her  destined  port  at  the 
expiration  of  the  said  laying  days,  or  sooner 
if  required  by  the  charterers :  if  the  ehtp  were 
not  ready  either  on  the  owner' $  or  eharterere* 
part  at  above-named  datetf  then  demurrage  to 
he  paid  by  the  party  iii  default  at  the  rate  of 
11.  per  diem  :  the  ship  to  bo  ready  on  or 
before  the  10th  of  November,  or  charterers 
to  have  the  option  of  cancelling  that  agree- 
ment: penalty  for  n  on -performance  of  the 
agreement,  1400/. :  should  bills  of  lading  not 
represent  800/.  payable  in  Qeelong  to  corer 


tka  balADoe  dae^  thea  the  dilferanee  to  ba 
paid  is  cash  before  sailing  from  Loadoa. 

By  a  mamoraadam  in  the  margin  of  the 
charter-party,  the  ehartereis  were  to  have 
the  option  of  shipping  aeids  on  deck  to  the 
axteni  of  6  tooa  moasarement  at  shippers' 
risky  to  which  elEset  a  clause  was  to  be  in- 
•erted  in  bills  of  lading : — 

Held,  that  the  600i.  and  the  25  gaineas 
being  by  the  terms  of  the  contraot  payable 
on  the  sailing  of  the  ship,  when  that  event 
happened  those  sums  were  payable  on  re- 
quest, and  were  recoverable  upon  a  common 
indebitatus  count  j  and  that  the  captain,  who 
was  a  part  owner,  and  with  whom  and  in 
whose  name  the  contract  was  made,  might 
sue  upon  it  alone.     Seeger  v.  ikithie,  45 

2.  Held,  also,  that  the  stipulation  for  the  pay- 
ment of  the  600/.  was  an  independent  stipu- 
lation, and  that  the  things  to  be  done  by  the 
plaintiff  before  the  clearing  out  of  the  ship, 
were  not  oonditioBs  precedent  to  his  right 
to  sae  for  that  ram.    Id, 

3.  Held  also,  thai  the  stipulation  that  the 
oaptain  should  attend  daily  at  the  broker's 
office  to  sign  bills  of  ladiag,  was  not  a  con- 
dition precedent  to  the  plaintiff's  right  to 
rae  for  the  stipulated  freight.  Id, 

4.  Held  also,  that  the  atipnlation  that  the  ship 
should  be  ready  (for  loading)  on  or  before 
the  10th  of  November,  was  a  condition  pre- 
cedent. Id, 

5.  Held  also,  that  the  demurrage  clause  was 
not  applicable  to  the  case  of  a  delay  caused 
by  the  captain's  refusal  to  receive  on  board 
goods  which  he  bon&  fide  but  erroneously 
supposed  that  he  was  not  bound  to  receive^ 
Id. 

6.  Held  also,  that  the  charterers  were  not  en- 
titled to  set  off  or  deduct  from  the  plaintiff's 
claim  in  respect  of  the  600/.  freight,  the  ex* 
penses  incurred  by  them  in  oonsequenee  of 
such  refusal  of  the  captain.    Id, 

7.  Held  also,— by  Byles,  J.,— that,  inasmuch 
as  the  charter-party  specified  no  particular 
day  for  the  eailing  of  the  vessel,  a  delay  in 
that  respect,  though  it  might  be  ground  for 
a  cross-action  by  the  charterers,  did  not 
disentitle  the  plaintiff  to  sua  for  the  stipu- 
lated freight  Id, 

Regietry  Aete, 

8.  Qncere,  to  what  extent  the  Ship-Kegistry 
Act,  8  A  9  Vict  e.  89,  is  repealed  by  the  4th 
section  of  the  17  A  18  Vict  c.  120,  so  as  to 
affect  the  tide  of  a  mortgagee  whose  hill  of 
sale  was  not  registered  pursuant  to  the  87th 
section  of  the  former  act?  Caetrique  v. 
Imrie,  I 

SLANDER. 

Prieileged  Communieation, 

1.  The  defendant,  bonft  fide  believing  that  the 
plaintiff,  who  was  a  clerk  to  one  M.,  a  eai- 
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tomer  of  tlie  defendant's,  and  who  had  been 
sent  to  the  defendant's  shop  by  M.,  had  while 
there  stolen  a  box  f^oi  an  inner  room,  went 
to  M.,  and  after  telling  him  of  his  loss, 
intimated  his  suspicion  of  the  platntiiT,  say- 
ing, "  There  was  no  one  else  in  the  room,  and 
h0  mu9t  have  taken  it:*' — Held,  that  the 
commnnieation  was  pririleged  by  the  oeca- 
sion.     Amann  v.  Damm,  597 

Words  epoken  in  a  Foreign  Language, 

2.  Where  slanderons  words  are  uttered  in  a  for- 
eign language,  the  declaration  should  aver 
that  the  persons  in  whose  presence  they  were 
spoken  understood  the  language.     Id. 

SLAVE  TRADE. 

Ck^ntraet  hg  a  Britieh  Subject  for  a  Sale  of 
Slavet  in  a  Country  where  the  TrajffHc  ia  Law- 
ful. 

The  defendants,  British  subjects  resident  and 
domiciled  in  Great  Britain,  being  possessed 
of  certain  slaves  in  the  Brazils,  where  the 
purchase  and  holding  of  slaves  is  lawful, 
contracted  with  the  plaintiflT,  a  Brazilian 
subject  domiciled  in  the  Brazils,  to  sell  them 
to  him  to  be  used  and  employed  there.  Some 
of  the  slaves  had  been  purchased  by  the  de- 
fendants in  the  Brazils  after  the  passing  of 
the  5  O.  4,  c.  113,  but  before  the  passing  of 
the  6  A  7  Vict.  c.  98,  for  the  purpose  of  be- 
ing employed  and  they  were  employed  in 
the  working  of  certain  mines  there  of  which 
the  defendants  were  the  proprietors :  the  rest 
of  the  slaves  wore  the  offspring  of  those  first 
mentioned,  and  wore  in  the  possession  of  the 
defendants  before  the  passing  of  the  last- 
mentioned  act : — 

Held,  by  Bramwoll,  B.,  Hill,  J.,  Channell, 
B.,  and  Blackburn,  J., — reversing  tho  judg- 
ment of  the  Court  of  Common  Pleas, — that 
the  contract  might  be  enforced  here,  there 
being  nothing  in  the  statutes  to  prohibit  a 
oontrat^t  by  a  British  subject  for  the  sale  of 
slaves,  lawfully  held  by  him  in  a  foreign 
country  where  the  possession  and  sale  of 
slaves  is  lawful. 

Held,  by  Pollock,  C.  B.,  and  Wightman, 
«!.,  that  the  contract  was  illegal  and  void, — 
the  5  G.  4,  c.  113,  prohibiting  the  buying  or 
selling  of  slaves  by  British  subjects  every- 
uhere,  and  there  being  nothing  in  the  subse- 
quent statute  to  remove  that  prohibition. 
Santo*  V.  Jllidg*,  861 

SPECIAL  CASE. 

Amendment  of. 

The  court  has  no  power  hostilely  to  vary  a 
special  case  which  has  been  stated  by  con- 
sent, for  the  purpose  of  raising  a  different 
question  from  that  which  the  parties  origi- 
nally oontemplated.  Ifertey  Doeke  Trutteet 
T.  Jonet,  134 


STATUTE. 
Conetruetian  of. 

The  6th  wetion  of  the  22  4  23  VieL  e.  O,  is 
retrospective.  The  OuardioMe  of  Tka  Lorn- 
don  Union,  app.,  Aeocke,  resp.,  TM 

SURGEON. 
See  Medical  Practitiohkr. 

SWANSEA  HARBOUR. 
See  ABBiTBAnRT,  3. 

TRESPASS. 
See  Wat. 

UNDUE  PREFERENCE. 
See  Railway  Company,  4. 

USAGE. 
OfMerehante, — see  Etidbscb,  1. 


USER. 
See  LxTTKBS  Patbht,  8,  9. 

VENUE. 
Changing, 

1.  The  fact  of  a  defendant  being  under  temii 
to  take  short  notice  of  trial  does  not  abso- 
lutely preclude  him  f^om  applying  to  change 
the  venue,  where  the  case  is  in  other  respects 
a  fit  one  for  the  exercise  of  the  judge's  dis- 
cretion under  the  182d  section  of  the  Com- 
mon Law  Procedure  Act,  1852.  Jackeon  v. 
Kidd,  364 

2.  Where  a  judge  at  Chambers  has  in  the  ex^w 
cise  of  his  discretion  made  an  order  to  change 
the  venue,  the  court  will  not  interfere  unless 
it  be  manifest  that  he  has  acted  upon  a  mis- 
conception of  the  facts.  Schueter  r.  Wheels 
Wright,  383 

• 

—  WAIVER, 

Of  StipulatioHn  in  a  Contract, 

1.  To  an  action  for  work  and  labour,  the  de- 
fendant pleaded  that  the  work  was  done 
under  an  agreement  in  writing  whereby  the 
plaintiffs  agreed  to  build  for  him  six  houses, 
and  completely  finish  and  give  up  the  pre- 
mises to  him  on  or  before  the  20th  of  March, 
1859,  under  a  penalty  of  IL  for  each  house 
for  each  and  every  week  the  works  should 
remain  incomplete  and  possession  withheld 
from  the  defendant  after  that  date, — the 
amount  of  the  penalty  to  be  paid  out  of  the 
moneys  which  might  become  due  to  the 
plaintiffs  under  that  agreement ;  that  the 
houses  remained  incomplete  and  possession 
was  withheld  fh>m  the  defendant  for  twalvo 
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WMks  After  and  bejood  the  day  stipQlated, 
wlierefore  the  defeodant  elaiiaied  tp  dedaot 
72*. 

To  this  pleA  the  pUintiffs  replied,  that» 
after  the  making  of  the  f^^reemept  in  the  plea 
mentioned,  and  before  any  of  the  alleged 
penaltiei  had  been  incarrod,  it  wae  mutually 
agreed  that  the  platntiffa  should  perform 
certain  other  vork  in  aad  upon  the  said 
houses  in  addition  to  the  work  in  the  first 
afcreement -mentioned,  soeh  additional  work 
to  be  done  within  a  reasonable  time;  that 
the  work  under  the  second  agreement  was 
so  mixed  up  with  the  work  in  the  first 
agreement  mentioned,  being  part  and  parcel 
thereof,  that  it  became  impossible  to  eom- 
plete  the  work  in  the  first  agreement  men- 
tioned until  the  work  under  the  second  agree* 
ment  was  also  completed,  as  the  defendant 
at  the  time  of  making  the  last-mentioned 
agreement  well  knew;  and  that  the  plain- 
tiifs  had  performed  all  the  work  under  both 
agreements  within  a  reasonable  time : — 

Held,  a  good  legal  answer  to  the  claim  for 
penalties,  on  the  ground  of  wairer.  Tkom- 
kiU  r.  NeaU,  831 

2,  StmbU,  per  Byles,  J.,  that  the  replieation 
afforded  a  good  equitable  answer,  on  the 
ground  that  the  performanee  of  the  original 
agreement  had  become  impossible  by  the  aot 
of  the  defendaoL    Id, 

WARRANTY. 
See  CoiTBAOT,  4. 

WASTE  LAKD. 

PrtmmpiiaH  of  Ownerekip, 

1.  A  eonTcyanee  by  the  lord  of  part  of  the  de- 
mesne of  the  manor  described  the  land  as 
"all  that  pieoe  or  parcel  of  meadow  ground 
commonly  called  or  known  by  the  name  or 
description  of  Chamberlain's  Field,  contain- 
ing by  estifloation  8a.  8r.  35/>.,  be  the  tame 
fnore  or  Uee,  and  abutting  towards  the  west 
on  Hall  Lane."  The  deed  also  contained 
the  following  general  words: — "Together 
with  all  ways,  Ac,  and  appurtenances  to  the 
said  messuage,  Ac,  lands,  Ac,  belonging,  or 
therewith  needf  possessed,  occupied,  or  en- 
Joyed,  or  accepted,  reputed,  taken,  or  known 
as  part«  parcel,  or  member  thereof,  or  as 
appurtenant  or  belonging  thereunto." 

Upon  a  special  case,  in  which  it  was  pro« 
Tided  that  the  court  should  be  at  liberty  to 
draw  inferences  as  a  jury,  it  appeared  that  the 
grantee  of  Chamberlain's  Field  and  those 
claiming  under  him  had  for  sixty  years  used 
a  small  strip  of  land  lying  between  the  field 
and  Hall  Lane  as  a  place  of  deposit  for 
manure,  that  about  the  year  1841,  the  present 
owner  cut  and  converted  to  his  own  use  a 
tna  which  grew  thereon,  and  that  in  1848 
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he  enclosed  the  strip.  On  the  other  hand 
there  was  eTidenee  that  the  lord  of  the  manor 
had  both  before  and  since  the  date  of  the 
conveyance  exercised  various  acts  of  owner- 
ship,-—by  making  grants  thereof,  and  giving 
to  the  owners  of  the  adjoining  lands  licenses 
to  enclose, — over  oth^r  similar  strips  of  land 
by  the  roadside,  in  other  parts  of  the  manor, 
the  nearest  of  which  was  about  threo-quarters 
of  a  mile  distant  from  the  spot  in  question : — 
Held,  Uiat  the  conveyance  of  Chamber- 
lain's Field  was  sufficient  to  pass  to  the 
grantee  the  slip  of  land  beyond  the  fence, 
and  the  soil  to  the  centre  of  Hall  Lane  ad- 
joining. Simpiton  V.  Dendjff  433 
S.  Held  also,  that,  assuming  the  language  of 
the  deed  to  be  doubtful  or  ambiguous,  the 
evidence  of  user  by  the  grantee  and  thoso 
claiming  under  him  was  sufficient  to  out- 
weigh the  presumption  in  favour  of  the  lord 
arising  from  the  acts  of  ownership  by  him 
on  other  parts  of  the  waste  of  the  manor 
similarly  situated.    Id. 

WATBRWORKS. 
See  Local  Board  of  Health. 

WBSTMINSTBR  PALACE  HOTEL  COM- 
PANY. 

l^on«lnicfioa  of  Special  iief. 

A  eoc{.i4iiy  established  by  a  private  aet  of 
parliament  for  the  erection  of  an  hotel,  hav- 
ing in  the  course  of  their  works  obstructed 
eortain  ancient  lights  of  the  plaintiil^  th« 
latter  gave  them  notice  under  the  68th  seo- 
tion  of  the  Lands  Clauses  Consolidation  Aet» 
1845  (8  A  9  Vict  c  18),  requiring  them  to 
summon  a  jury  to  assess  the  amount  of  eom- 
pensation  due  to  him  for  the  iqjury  to  his 
property ;  and,  on  their  failure  to  do  so,  sued 
them  for  the  penalty : — Held,  that  the  action 
was  not  maintainable,  the  Lands  Clauses 
Consolidation  Act,  1845,  not  being  incor- 
porated either  expressly  or  by  implication 
into  the  private  act  WaU  v.  The  Weet- 
mitMter   Palace  Hotel   Company  [Limited), 
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WAY. 

Evidence  of  Dedication, 

1.  There  can  be  no  dedication  of  a  way  to  the 
publie  for  a  limited  time,  certain  or  uncer- 
tain: if  dedicated  at  all,  it  must  be  dedi- 
eated  in  perpetuity.  Neither  can  the  publie, 
by  non-user,  release  their  rights.  Dawee  t. 
Bawkine,  848 

2.  An  ancient  highway  over  a  common  or 
down,  was,  without  authority  or  interference 
from  the  owner  of  the  soil,  diverted  by  an  ad- 
Joining  proprietor,  who  substituted  for  it  a 
new  road,  which  was  used  by  the  public  for 
more  than  twenty  yean.    After  the  lapea 
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WAY. 


TEARLT  HIRINa. 


of  that  period,  tho  ori^nal  romd  waB  re- 
opened to  the  public,  and  the  then  owner  of 
the  soil  over  which  the  substituted  road 
passed  built  a  wall  and  planted  trees  across 
the  road  which  had  been  so  substituted. 

In  an  action  against  the  defendant  for 
pulling  down  the  wall  and  cutting  down  the 
trees : — Held,  bj  Brie,  C.  J.,  and  Bjlos,  J., 
—dissentients  Williams,  J  ,-^that  the  above 
fhets  afforded  no  reasonable  eridenee  of  a 


dedication  of  the  substituted  road  to  fhepaW 
lie, — the  public  user  thereof  being  referabb 
to  the  right  of  the  public  to  deviate  on  to  Chs 
adjoining  land  whenever  the  owner  of  the 
soil  illegally  stops  a  higfawaj,  or  suffers  it 
to  become  foundrous.    J)aw€§  w.  iSTowiiM^ 

848 

TEARLT  HIBTIKa. 
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